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a£0EOEA.HABDnr        IBVINa  O.'YAHV. 
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Third  Judicial  ZHstrict. 

OHAS.  B,  INQALLS,  WM.  L.  LEABNED, 

IHBODOBIO  B.WESTBBOOB,  A.  KELVIN  06B0BH. 


Seventh  Judicial  IHstrict. 

JAKES  CSKITH,   F.  A.  HAOOMBEB, 

aHAS.aDwiaHT,  wk.  buhsey. 


Fourth  Judicial  District. 

AUenSTUB  B0GKE8,   QHABLES  0,  TAFPAN, 
lOBBFH  rOTZEBi        JUDBOI  S|  LAHDON, 


BAghth  Judicial  IHstrict. 
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LOBANL.  LEWIS,    ALBBBT  HAiaHT, 


Digitized  by 


Google 


Digitized  by 


Google  ^ 


*  OASES  in  which  the  deoisiona  contained  in  Hwn!e  JSeports  han)e 
leen  passed  tipon  ly  the  Oowri  qf  AjppealSyfrom  April  20, 1880, 
to  October  2, 1883. 

BUH,  TOEi.        FAGS. 

Acker  «.  Aokeb 16       178 

Order  of  Qenmai  Term  reveraed  and  Judgment  q/"  ejpeeial  Term  Qfffkmed: 
81  N.  T.  143. 

ACKBRMAN  «.  HUNStCKBR • 21  08 

Order  of  Gen&rai  Term  reversed  and  judgment  upon  report  4f  rtferee 
affirmed:  B5  If,  T.  42.       ^ 

AoKLBT  «.  Wbstbbyblt 91       617 

Judgment  affirmed:  See  86  If,  T.  448. 

Adams  v.Adahb .•..• 24       401 

Affirmance  of  order  of  General  Term  and  judgment  abeoiute  rendered 
againet  the  appellant  on  the  stipulation^  mth  eoste,  Fibrua/ry  9«  1888: 
91  N,  T.  881. 

Adams  V.  Cosoybr 22       424 

Affirmed:  87  If.  T.  422. 

ADflrrv.  Baitford...- 28        45 

Affirmed:  87  If.  Y.  685. 

Albany  CiTT  Nat.  Baitk  o.  City  OF  Albany 26  ^    8d2 

Judgment  affirmed :  92  N.  T.  868. 

Albany  City  Sayings  Bank  «.  Burdick 90       104 

Judgment  rewreed :  87  N.  T.  40. 

Allbguobny  Oil  Co.  «.  Bradford  Oil  Co 91         26 

Affirmed  on  opinion  of  General  Term:  86  iVi  T.  688. 

Andrews  «.  ^tna  Life  Ins.  Co 18       168 

Seoersed:  85  If.  T,  834. 

Andrews  «.  .^Stna  Life  Ins.  Co • 97       224 

Judgment  affirmed :  92  If.  T.  596. 

Argall «.  Jaoobs ••••• 21       114 

Affifrmed:  87  N.  T.  110. 

Arnold  V.  Arnold • 28       298 

Judgment  affirmed :  90  N.  T.  580. 

Atlantic  State  Bank  «.  Sayeky 18        86 

Affirmed:  82  N.  T.  291. 

Atiobney-Gbnbral  v.  Continental  Life  Ins.  Co 27       196 

Appeals  dismissed :  90  If.  T.  45. 


*  For  prior  table  see  20  Han. 
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AtTOBNBT-GeNE&AL  t.  OOKTINBNTAL  LiFB  In8.  Oo 27         228 

Beoefned:  88  K  F.,  77. 

Attosnbt-Gbneral  v.  CoNTiNBzrrAL  LiFB  brfi.  Oo.  (claim  of  Winfield)  27       024 
Appeal  dismissed:  98  JV.  T.  45. 

Attobnbt  Gbneral  V,  Empibb  Mut.  Lifb  Iks.  Co 28       9SS 

Order  affirmed,  mth  costs  to  he  paid  from  the  fund:  02  N,  7, 105. 

Attornbt-Ghnbral  «.  North.  Ambrioa  Lipb  Inb.  Co 21       288 

Order  modified  so  as  to  require  the  values  of  annuity  bonds  to  be  computed 
by  the  American  Experience  Table,  with  interest  alfour  and  one^haifper 
cent,  cmd  cu  thus  modified  order  affirmed,  costs  of  receiver  and  <f  annuH" 
ants,  who  appealed  to  this  court  and  have  succeeded  in  procuring  a 
modification  of  (he  order  appealed  from,  to  be  paid  out  qf  the  fund: 
82  K  F.  178. 

Attobnbt-Gbnbral  v.  North  America  Lifb  brs.  Co 24       140 

Ordtr  affirmed:  85  N.  Y,  485. 

Attorkbt-Genbral  v.  North  Ambrica  Lifb  bra.  Co 26       884 

.  T?iat  portion  of  the  order  of  General  Term  charging  receiver  toUh  interest 
.    beyond  that  received  by  him  reversed  and  residue  ((f  order  affirmed^  with' 
outcasts:  S9N.T,  9^ 

Attoritbt-GbnbraIi  v.  ^orth  Ambrioa  Lifb  Ins.  Co 87       547 

Order  affirmed:  91  If.  Y,  57. 

ATBBflv.  Cittof  Brooklyn 24       284 

Judgment  affirmed,  with  costs:  87  if.  F.  680. 

Babcookv.  Libbt 17       181 

Affirmed:  82  if.  F.  144. 

Baoon  v.  Van  Schoonhoven 10       158 

Order  of  General  Term  affirmed  and  judgment  absolute  ordered  ctgaintit 
plaintiff  on  the  stipulation,  with  costs:  87  N,  F.  446. 

Badger  v.  Badger 25       280 

Judgment  reversed :  88  K  F.  546. 

Baine  V,  City  op  Rochester 28       681 

Order  of  General  Term  and  of  the  County  Court  m^ified  by  detlaring  that 
neither  party  is  entitled  to  costs,  and  as  thus  modified  affirmed,  without 
costs  to  either  party :  85  iV.  F.  628. 

Bank  of  Oswego  v.  Doyle .* 25       818 

Judgment  reversed  :  91  if.  F.  82. 

Barkubt  «.  Wilcox « 19    '  820 

JudgmerU affirmed:  86  if.  F.  140. 

Bajrnbs«.  Nbwoomb • 84       148 

See  89  if  F.  108. 
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buv,  tol.    pa«s. 
Babhwt  1  Zactbahtab 24       804 

89  iT.  r.  687. 

JUasxm.  N.  T.  C.  Ain>  H.  R  R  R  Oo tt      4/11 

JudgmmUi^ffhTMd:  9%Jf.T.2&L  ' 

Basxov«l  Gettov  Straoubb ••••••••••  tl      407 

&»87J!r.  r.684. 

• 

Batb8«.  Febit  Nat.  Bank  of  Brockfort tt      480 

Judgment  a^ffhtned:  QQIf.  T.  286 

Bauous  «.  flroTEB •••••  t4       100 

JudgmerU  qf  General  Term  and  decree  of  eurrogate  reverted,  and  earn 
iubmitted  to  eurrogate  to  proceed  in  accordance  with  opMon,  foi^  cotiB 
to  appeUani,  to  be  paid  out  of  eetate  .\Sd  K  T.  1. 

Bazibb«.  Bell It      007 

Judgment  reoeraed;  WNi  T.  lOS. 

BixiBstL  Dbakb •••••  OS       060 

Order  aprmsd:  80  JV:  7.  OOO. 

Bbllinobb«.  Sicall • « 00       468 

See^N.  r.  680. 

Bbhkdiot  «.  Bbsbdiot • • 10       805 

Bee^N.  T.  fUStS. 

fiKBDKLI«fl  BXBDSLL • 04         280 

SeemK  T.  610. 

BKBasH  9.  WTaxoBT 80       141 

SeeBiN,  r.  669. 

BlTBDrQSB«.  Chafican • • ••  84       10 

Judgment  affirmed  :  SB  Ni  T.4&I. 

Bi6CL0ir«.  Hall 80        09 

Judgment  affirmed:  91  Ni  7.  145. 

BiGLSB  «.  PlKKHKY • 88  141 

/Sw  84  iV.  r.  676. 


*  V.  Aloott 81       268 

Order  affirmed,  and  Judgment  absolute  ordered  ctgoMist  the  plaMiff,  t0M 

costs:  86  JIT.  K  608. 

BuTKBTv.  Setxoub 84       003 

Judgment  of  Oeneral  Term  modified  by  declaring  the  legacy  of  thirty-floe 
doOan  to  be  general  and  subject  to  abatement,  and  the  annuity  of  $100 
to  he  payaNe  to  Amelia  during  her  Ufe  out  of  the  principal  and  interest 
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HUN,  VOL.       PA«I» 

9f  the  OM-half  cf  the  fund  described  as  reauUing  in  part  from  the  sale 
nf  the  homestead,  commencing  one  pear  after  testator^ s  death,  and  any 
balance  remaining  upon  her  death  to  goto  JBhnOy^  amd^  as  modified^ 
afflrfncd,  neither  party  to  have  costs:  88  if.  T.  4d9. 

Bix>s80ic  «.  Eerss 82       478 

Affhmed:  84  if.  T.  614. 

Blxtmknthaii  0.  Ain>EB80N 88        98 

Order  affirmed:  91  if.  T.  171 

BoNKXLL  «.  Gbiswold 25       198 

Judgment  rei>ersed:  89  if.  71  122. 

BONNELL  9.  Whbbler 18       496 

Afflrmed(undernameofBonneUY.  GriswoJd)  Feb.  24,1880:  80 if. F.  18a 

Boone  9.  CrriZBNs' Sayings  Bank 81       280 

Beo&rsed:  84  if.  r.  83. 

Bobk«.Pbople 86       670 

JudgmerU affirmed:  91  If.  T.  ft. 

BosTWiOK  «.  YanVoorhis 87       616 

Judgment  affirmed:  91  N.  T,  858. 

BowNB  9.  BowNB  AND  Ltnde 86       189 

Judgment  affirmed:  91  If.  T.  92. 

Bracket  9.  Habyet 85       508 

Judgment  reversed  :  91  N,  T,  214. 

Bradley  1).  MiRiGK 25       878 

Order  affirmed  and  Judgment  absolute  against  the  defendant  f^r  the 
plaintiff  *s  damages  and  costs  :  91  if  T.  298. 

Bradnbb  9.  Stbanq 28       445 

Judgment  affirmed:  89  If.  T.  299.  ^ 

Breyoobt  «.  City  of  Brooklyn 18       888 

SeeSQIf.Y.  128. 

BhIDOE&V.  SUPERYISORSOF  SULLIYAN  ConSTY. 87  175 

Judgment  affirmed:  92  If.  T.  570. 

Brill  v.  Txjttlb 15       289 

Order  of  General  Term  reversed,  and  judgment  on  terdiet  e^ffirmed: 
81  if  r.  454. 

Bringkbrhoff  v.  Bostwick 28       887 

Judgment  appealed  from  reversed,  and  judgment  rendered  for  theplUdn^ff 
on  the  demurrer,  with  costs,  with  leave  to  the  defendants  to  withdraw  the 
demurrer  wUhin  thirty  days  on  payment  of  costs  in  this  court  cmd  in  the 
Supreme  Court,  and  to  answer  the  complaint :  88  N.  T.  52. 
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Bbookltn  «.  N.  Y.  Fbbbt Co. ,....  28       277 

Bee  87  N.  T,  204. 

Bbubt  0.  BARBmT 16       409 

Affirmed  judgmmiab9cibuUf<n^  82iir.  F.  400. 

BUOKINQHAM  0.  COBNINO 20  478 

See  91  N,  F.  625: 

Buffalo  Ain>  Jamestown  R.  R.  Go.  v.  Gifford 88       858 

Judgment  affirmed:  87  if.  F.  294 

Bollard  v.  Sherwood 28       488 

Order  of  General  Term  reversed  and  thai  of  Special  Term  affirmed,  wUh 
eosU,  with  leave  to  defendant  to  appear  and  plead  in  the  action  tnthin  ten 
days  after  service  of  a  copy  of  this  order,  upon  payment  mthin  euch 
time  of  the  costs  of  the  appeals,  and  upon  the  conditions,  within  the  time 
hereby  dOowed,  of  the  order  of  the  Special  Term:  85  ^.  F.  258. 

BuRDBTTB  t>.  Lowe 88   '    588 

Judgment  reversed:  85  JV.  F.  241. 

BuRLBiOH  V.  Gerhard  Fire  In&  Go 24       802 

Bams  9.  Adriatic  Fire  Ins  Go • 24       602 

See  90  K  F.  220. 

Burr  9.  Ambrioan  Spiral  Sfrik<^  Butt  Co 17*      188 

Order  of  General  Term  affirmed,  and' judgment  absolute  for  pUUnt^  on 
stipulation:  81  N,  F.  175. 

Bu8HNBLL«.  Carpenter. 28         19 

Judgment  affirmed :  92  K  F.  270. 

Btrnb«.  N.  T.  C.  andH.  R.  R  R.  Go 14       888 

^^90  83  if.  F.  620. 

Caowin  9.  Town  OF  Hancock 82       201 

Order  reversed:  84  if.  F  582. 

Campbell  9.  Beaumont 27         68 

Judgment  of  General  and  Special  Terms  reversed  and  Judgment  for  the 
plaintiff,  as  prayed  for  by  her  complaint,  vnth  costs  :  91  if.  F.  464. 

Carleton  «.  Carlbton 28       251 

Order  reversed  and  motion  to  vacate  judgment  granted:  85  2f,  F.  818. 

Carpbntbr  V.  SouLB 25       189 

Judgment  affirmed:  88  if.  F.  251. 

Cabro.  Bbbbsb It       184 

Reversed  and  new  trial:  81  if  F.  584. 

Oatliho.  AdibondackCo 18       889 

Appeal  dismissed:  81  if  F.  879. 
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BUK,  VOL.      Piev. 
OaULFXBLD  «.  BULUTAK 21  227 

*     JudffmentqfflnMd:  86  iiT.  T.  168. 

Chakbbrlain  «.  Sfaroub 22       487 

Judgment  affinned :  86  N,  T.  008. 

Ghambeblah?  f .  Tatlob 26       601 

Judgment  rewrted  and  a  new  tried  granted,  eoets  to  abide&eent : 
92  JV.  T.  348. 

Chapin  V,  Thompson 28         12 

Judgment  a^ppealed  from  modified  by  a  dedaraiion  that  it  ihaU  not  affect 
the  claim  of  the  assignee  or  holder  of  the  bond  and  mortgage  under  the 
assignment,  and  as  thus  modified  affh'msd,  toithout  costs  to  eUher 
party  :  Sd  If  T  270, 

ChAPHAK  9.  BOBTOHER 27        606 

See  90  If.  T.  692. 

Chenamqo  Bridgb  Co.  9.  Paigb 8       289 

Judgment  reversed,  new  trial  granted,  unless  plainUff  stipukUee  to  reduce 
the  judgment:  88  iT.  T.  17a 

CHE8TBB]£AN  9.  Etland 17       520 

Affirmed:  81  if.  F.  898. 

Ohbibtal  0.  Ebllt. 24       166 

Judgment  affirmed:  88  K  F.  286. 

Ghbtslbb  0.  Cakadat 24       187 

Judgment  reversed:  90  if.  T.  272. 

Ghuboho.  Sdoconb 10       220 

Betersed:  SSIf.r,261. 

OiTT  OF  Bbookltn  9.  Nodinb 26       612 

JSeeSQN,  7.640. 

OiTT  Nat.  Bank  of  PouaHSBEPsis  u  Phelps. • 22       142 

Judgment  reversed:  86  if.  T,  484.  * 

Clabx  9.  McCann 18         18 

Beversed  (sub.  nam.  Clarke  v.  Gibbons) :  88  if.  T.  107. 

Clabx  v.  Woodbxtff 18       410 

Affirmed:  83  if.  r.518. 

Clarke  9.  Lextpp * 24       842 

Judgment  of  Special  and  General  Terms  overruling  demurrer  ef  the 
appellant  reversed  and  judgment  given  for  appellant  on  demurrer,  with 
«»to;  88  if.  r.,  228. 

Olabkb 9.  LouBiE. • •• ••••••••••21       618 

^  82  if.  r.  680. 
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QUBBBfiL  BOBKBIS 25         66 

OunoENTBfi.  YtubbiA 14      161 

Jfflrmed:  81  JIT.  T.  286. 

Oltdb«.  B00BB8 M       146 

Appeal  dimiued:  87  jQT.  F.  626. 

€k>Bi>.  Raymond SI       461 

^  80  If,  T.  612. 

GoiT«.  Campbell ^ 80        60 

Order  affirmed :  82  -y.  F.  609.' 

€k>iA  «.  Ejf KX^BBooxEB  LiFB  Inb.  Co 88       266 

Appeal  dismissed  by  consent :  91  2f.  Y.  641. 

COLKMAN  «.  BURB 26  289 

Order  cf  General  Term  affirmed  amdjudgmsrU  absolute  againti  dtfsnd' 
arU,  with  costs:  98  J^.  T,  17. 

COLBS  «.  Apflbbt %  82        72 

'      Judgment^fflrmed  :  87  JV.  T.  114. 

CoLLiiisv.  Balli 80       246 

Judgment  affirmed  :  86  if.  T.  687. 

OoHAueHTT  «.  Saratoga  CouNTT  Bahk ••••  88       878 

Order  reversed:  92  if.  F.  401. 

CoHB«.  Dblawabb,  L.  and  W.  R  R  Co 16       172 

Affirmed:  81  if.  F.  206.  * 

Oqnobb  «.  DuBTBB 84       617 

Judgment  reversed :  90  if  F.  696. 

C0FKBLLT«.  N.  T.  C.  ANDfi.  RRRCo 86        811 

Judgment  reversed :  88  iV.  F.  846. 

Cook  v,  Horwitz 14       542 

Order  affirmed  ;  judgment  absolute  for  defendants  {under  name  of  Cook 
V,  FreaderUhal),  Februa/ry  3,  1880;  80  N.  F.  202;  motion  for  rearrgvir 
ment  denied :  April  13,  1880. 

Corn  Exchange  Bank  v,  Mbchanicb'  Nat.  Bank 87         58 

Appeal  dismissed:  89  if   F.   440;  motion  to  correct  remittitur  denied: 
89  if  F.  467. 

Corn  Exchange  Bank  «.  Nassau  Bank 86       450 

Judgment  reversed  and  a  new  trial  granted  unless  the  plaintiff  stipulates 
to  reduce  the  judgment  to  an  amount  equal  to  $19,000.  with  interest  from 
November  10,  1874,  to  date  of  verdict,  and  costs  in  tJie  court  below,  in 
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party  in  UkUeowrt:  91  Ifv  71  74 

C0WIN0«.  AliTMAKN 91  106 

8ee^N,T.  609. 

C0WLBT17.  Pboflb 81       415 

Aprmed:  88  if.  F.  464. 

Craoin  «.  QumiAK  {sub.  nom,  Craoim  v.  Loyell) 32       101 

Judgment  reversed  and  judgment  given  for  the  plaintiff  upon  the  demurrer, 
wUh  costs:  88  iV.  F.  258. 

OBBom  «.  Brooklyn  and  Orosstown  Railroad  Co 10       841 

Betersed:  83  iV.  71595. 

Cribfibld  0.  Peboie 16       200 

See  81  if.  r.  622. 

Cropti;.  Williams 88       102 

Judgment  of  General  Term  modified  by  deducting  therefrom  the  sum  ef 
$1,167  77  and  interest  thereon  charged  against  the  executor,  and  as  modi' 
fied  affirmed,  without  costs  to  either  party  as  against  the  other  :  88  2f. 
r,  384. 

Cronin  v.  Pboflb 20       187 

Jffhmed,  and  case  remanded  for  the  proper  sentence  to  the  Court  qf  Ses- 
sions of  the  county  of  Albany  :  82  If,  T,  818. 

Cbosibr  9.  OoRNBLL  Stbamboat  Co 27       215 

See  92  iVl  T.  626. 

CuRTiv  «.  Pboflb 26       564 

See8dN.r.62\. 

CuTTEB  9.  Mayor « 27       51 

Judgment  affirmed:  92  N.  T,  166. 

CUTTINO  C.  CUTTOTO 20  860 

Affirmance  of  that  pa/rt  of  the  judgment  from  wTach  the  plaintiff  has  appecUed^ 
and  a  reversal  of  (hat  part  of  the  juf^gmcnt  from  which  the  defendants  haw 
appealed.  As  there  is  no  likelihood  of  the  plaintiff  making  a  different 
state  of  facets  if  a  new  trial  should  be  granted,  the  complaint  should  also 
be  dismissed,  with  costs  in  favor  qf  the  defendants  and  against  the  plain- 
Uff:  86  K  T.  522. 

Gutting  0.  Dambrbl 28       889 

Order  qf  General  Term  granting  a  new  trial  reversed  and  judgment 
ordered  for  the  defendant  upon  the  verdict:  88  iV.  71,  410. 

CUYKBNDALL  V,  CORNINO 25  61 

Judgment  reversed :  88  K  Y.  1*J9. 
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Dack  «.  Daok 19       680 

Judgment  cf  Oeriercil  Term  modijUd  hy  renUtHng  earn  to  ihs  turrogate  to 
he  TUard  upon  the  quettion  ef  fraud  and  undue  vnfluence  a*  affecting  the 
eodieil.  and  as  thus  modified  affirmed,  costs  to  abide  event  and  be  determ- 
med  by  the  court  below  :  84  y.  T,  668. 

Daitobds  «.  Thb  State •••  M       Ml 

Judgment  affirmed  :  89  If,  F.  86. 

Day 9.  N.  Y.  CbntralRR.Co fiS       419 

Bee  89  K  7,  616. 

Dban9.  DbWolf 16       186 

Ord^  affln-med  and  judgment  dbsokite  for  respondent  on  sHipuleMm/  no 
opinion :  S2  y.  T.  626. 

D&CXBB  0.  BoiOB. (,  10       in 

Affirmed  :  88  ]!r,T.21ti. 

DbFobbstv.  Jbwbtt • SI      490 

Judgment  affirmed:  88  iT.  T.  264 

DeLANXT  «.  M0COR^fICK ••••••  15       674 

Judgment  affirmed:  88  if.  F.  174 

Delanbt«.  Yak  AmiBN fl       876 

Bec&rsed:  84  if.  F.  16. 

DsMARBST  «.  N.  J.  Aim  N.  Y.  R.  R  Co IS       189 

Appeal  dismissed:  OS  y  T.24S 

Dbnikb«.  Habris 88       818 

Reversed:  84  if.  F.  89. 

DbPbtbteb«.  Mali 87       489 

Judgment  reversed  :  92  Ni  F.  862. 

Dbrrekbaoher  9.  Lehigh  Yallbt  R  Co fl       618 

Judgment  reversed:  87  N,  F.  686. 

Dbtlin  «.  CooPBB 80       188 

Affirmed  (sub.  nom,  BeveUn  y.  Cooper) :  84  K  F.  410. 

J>VTLisiv  Smith 86       806 

Judgment  affirmed,  wi(h  costs,  as  to  the  defenda/nt  Smith,  and  reversed  a$ 

to  the  defendant  Stevenson,  amd  new  trial  ordered  as  to  him,  eosts  to 

abide  the  event:  89  if  F.  470. 

DiGKiNBOif  «.  Hayob 88      864 

Judgment  affirmed:  92  JT.  F.  684. 

Dnx  1^.  WnsRBB 88       188 

Judgment  affirmed:  88  if  F  158. 
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BiLLESisE  «.  Home  LiFB  Ihb.  Co 21       2S2 

Judgment  reversed  :  &7  If,  T.  79.  ♦ 

DibbotU.  B.  Cable  Co.  «.  Dominion  Tel.  Co 88       668 

Order  reversed:  84  K  T  158. 

DoBDEOXi «.  Bbulbpe ,„, 84       885 

Judgment  (j^rmed:  88  If.  T.2GS. 

Dodge  0.  County  OF  Platte 16       285 

Beoersed:  82  if.  F.  218. 

Dobrancbv.  Hendbbson 87       806 

Order  c^fflrmed  and' judgment  abiokite  diemdssing  the  eompiaM,  yM  909t» 
infator  of  respondent :  92  K  T,  406. 

Douglass  «.  HABBBf9TR0 81       880 

Appeal  dismissed:  82  If.  T.  572. 

Douglass  «.  Habebstro 86       868 

Judgment  reversed:  88  If.  T.  611. 

Douglass  9  Habbbstro ••86       862 

Motion  for  rectrgumeni  denied,  with  ten  dollars  eosts:  June  20, 1888. 

Dbinkwatbb  «.  DmsMOBE 16       850 

Reversed:  80  If.  F.  890. 

Dubois  «.  Cittof  Eingston •• 80       600 

Appeal  dismissed  :  87  iV.  F.  684 

Duncomb  «.  K.  Y.,  H.  AND  K.  K.  R.  Co 88       891 

^84iir.  F.  190. 

DUNSCOMBO.K.  Y.,  H.  andN.  R  R  Co. 85       646 

&fl  88  JIT.  F.  1. 

DuNFOBDo.  Wbayeb tl       848 

4Jlrm«f.'84Jf.  F.445. 

Dunlop  9.  Atebt ^ •..  88       609 

Judgment  on  report  qf  referee  and  of  Oenerai  Term  affirming  earns 
reversed,  so  far  as  it  relates  to  the  appUealion  of  the  insuranee  money, 
which  should  he  awarded  to  the  defendant  Egbert  L  Avery,  foUh  easts 
against  the  respondent  personally :  89  If.  F.  692. 

Dunn  v.  People 87       878 

Bev&rsal  of  Judgment  qf  General  Term  and  effirmaneeef  Bpeaiai  Sesakmt: 
90  If.  T.  104. 

Dunning  o.  Fishbb  (sub.  nom.  Dunning  v.  Leavttt) 80       178 

Order  of  Oeneral  Term  c^ff^rmed  and  judgment  abmlufe  ordered  against 
ihe  avpeQant,  wUh  costs :  85  N.  K  80. 
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DDBxnff  «.  Shabp • 84       58C 

JudgmmU  afflrmsd:  88  JST.  T.  289. 

DwiaHT «.  Gbrhanu  LifbInb.  Co.... ••••••••• 88       107 

Sake  v.  Washinoton  Life  Ims.  Co. 
>  Same  v.  Uanba-ttak  Life  In&  CO. 

Same  v.  Homcedfathic  Life  Iks.  Co.  * 

Same  v.  Bhookltn  Life  Iks.  Co.  ^ 

Appeal  dwiMssed:  84  If,  T.  498. 

Eablv.  Datid ^ 80       587 

Judffment  affirmed  :  86  JV:  F.  684 

EaTOH,  CoiiB  &  BUBKHAIC  Co.  V.  AVBRT 18  44 

4fflrmed:88  if.  F.  31. 

EOKHABOT  0.  Pboflb ,.••,  83       586 

Affirmed:  93 If,  Y,AQ2. 

Edobrlt  «.  Bush 10        80 

Order  qf  Chnerai  Term  revereed,  cmdjudffm&rU  on  r$pori  qf  rtfltrm 
affi/rmed:  81  N.  F.  199. 

£dwabp6«.  WooDRmv 85       188 

See  90  N,  T,  896. 

Eoei^EflPTOK  0.  COLUKBIA  TURNFIKE  RoAD ••••   18  140 

Befoereed:  83  iV.  T.  378 

Bnoch  Moboak's  SokbCo.  v.  Tboxell 88    •  683 

Judgment  rev&reed:  89  If.  T.  393. 

EbWIN«.  NEYBBfilNB  STEAMBOAT  CO 88  578 

Judgment  affirmed:  08  If.  T.  184. 

Esmond  «.  BuLLABD 16         65 

Affirmed  (under  name  of  Lossee  y.  BuUa/rd),  January  18«  1880  : 
79  If.  r.  404. 

STANSYTiiLB  Nat.  Bank  9.  Kaufmann 84       618 

Order  reoeraed  and  judgment  affirmed  :  98  If,  T.  378. 

BzBMFT  Firemen's  Fund  «.  Koomb 88       891 

Judgment  affirmed:  93  N.  T  818. 

Falklandh.  St.  Kioholas Bank. 81       450 

Bevereed:  Silf.T.  145. 

Fabmbbs  and  Mechanics'  National  Banko.  Lano 83       878 

Judgment  reoereed:  87  If.  F.  309. 

Fabnbwobthv.  Wood ...•  83       818 

Same  «.  Dewbt. 

Same  «.  Wilson. 

Judgment  reveraed :  91  If.  F  808. 
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Fabbabo.  MoCub • 26       477 

Jv^l^fment  rewned,  and  defendant  directed  topetfarm  M  etnOroiei  aeeard- 
*V^y;89Jf.^T.  189 

F'akbbllo.  Pboflb 21       486 

Affirmed:  84  N.  T,  656.* 

Fbblto.  Buoklbt. •••••••  98       451 

'  i8^  92  if.  r.  484. 

Fellowbo.  Lonqtob .^ • •••••  S8       G24 

Judgment  affirmed:  91  if.  7!  824. 

Fbbbebv.  PYiraB. • •••••••••  18       411 

Affirmed  :^\N,  F.  281. 

FiBLDizro  0.  LuoAB • n        29 

Judgment  affirmed  :  87  JV:  F.  197. 

Fib8TBB«.  Shbfabd 96       188 

Ordffr  affirmed  :  92  N.  J!  251. 

FiBST  Katiohal  Bank  o.  Foubth  National  Baihl 99       568 

Oi'dffr  reverted :  84  N,  T,  469. 

First  National  Bahk  «.  Foubth  National  Baioc 94       941 

Judgment  affirmed  as  modified,  but  without  caste  cf  Me  appeal: 
89  iV.  r.  412. 

FiRsf  National  Bank  «.  Fourth  National  Bank 94       941 

Motion  for  reargument  denied,  ten  doUars  coats :  October  10,  1883. 

First  National  Bank  of  Whitehall  v,  Tisdalb 18       151 

/Ssd  84  Jf.  r.  655. 

FlSHV.  COBTBB ^ 98         64 

Judgment  cffirmed  on  opinion  of  Judge  D ayib  of  (he  Chnarai  Term  : 
92  JT.  T.  627. 

FisHKiLL  BAYiNas  Inbtitutb  «.  Bobtwigk ,..^ 97       614 

Ordar  revereed  and  Judgment  affirmed:  92  Si  T,  564. 

Flbibchmann  «.  Bbnnbtt .'A"^ 98       900 

Judgment  affirmed:  87  It.  T.  281. 

Flbibchmann  0.  Stbkn 94       965 

Appeal  from  order  denying  a  reargument  dismissed,  foith  costs,  and  the 
order  reeersing  the  judgment  and  granting  a  new  trial  be  affirmed,  and 
judgment  absolute  in  accordance  with  the  stipukttion  rendered  for  piain^ 
Uffs,  with  costs :  90  iV.  T,  110. 

Fleibb  0.  Buoklbt 94       514 

Judgment  affirmed  :  90  iV.  F.  286. 
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fUMIHeCL  YnjiAOB  OF  BxrBFEHSIOIf  BlUDGB 26  811 

Judgment  affirmed  :  92^.  Y,  808. 

FoHBBsmuA  Baptist  Society  «.  Fabnhah 15       881 

£&9er9ed  and  new  trial  ordered:  82  if.  7*.  618. 

FowjjOLV.  "Haysks 27       227 

JudgmeTU  numped  by  UmiUng  thp  recovery  of  the  defendant,  in  ease  the 
return  of  the  property  shaU  not  be  liad,  to  the  amount  of'ike  execution 
and  the  eoets,  akd  cu  eo  modified,  affirmed,  without  costs,  in  this  court : 
91  J!?:  n  846. 

?OWLBR  V.  LlYBRFOOL  AND  GbBAT  WESTERN  StBAMBHIP  CO 28  196 

Order  of  General  Term  affirmed  andjudffmentsabsolutefor  the  defendant 
upon  the  stipulation  granted,  with  costs  :  87  iV.  T,  190. 

Fozo.  £bib  Presebyino  Co 27       405 

Order  affirmed:  93  K  F.  54. 

FOZBI.L9.  Plbtcheb •••  28       149 

Judgment  reversed:  87  N,  F.  476. 

Vrahx  0.  Lakibr. ;», 24       668 

JudgmerU affirmed:  ^i  N,  T,  112. 

FkASiEB  tL  Trows'  Priktino,  etc.,  Co. 84       281 

Judgment  affirmed,  with  costs :  90  if.  T,  678. 

Fbbebbro  o.  Branigan 18       844 

Affirmed:  82 if.  F.  627. 

Gabdbkb  «.  Gardner 84       627 

Order  reversed:  87  If,  F.  14. 

Oabwood«K.  Y.  Cent,  and  H.  R  R.  R.  Co 17       866 

Affirmed:  88  if  F.  400. 

QmaovLD  9.  Wilson 16       680 

Order  ajffimmd  and  judgment  absolute  for  respondent  on  stiptUationi 
'      81  if  F.  573. 

GnricAH  V.  Second  Nat.  Bank  OF  Oswego 85         61 

Judgment  affirmed :  89  if  F.  136. 

6iLicoBB«.  Ontario  Iron  Co.... •••  89       891 

Judgment  affirmed:  86  if  F.  456. 

Glacixr«.  Fogbl 95       227 

Judgment  affirmed:  88  if  F.  434. 

GoDDARD  «.  Stiles 86        68 

Order  reversed:  90  if  F.  199. 
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3k>oDALB  9.  Brocknbb 25       031 

ThejvdgmerU  for  the  drfendant  at  Oireuit  and  the  order  tetUng  aaide  the 
verdict  for  the  pUUntiff  should  be  reversed,  and  judgment  on  the  verdict 
ordered  for  the  plaintiff,  with  eoits :  88  N,  T,  518. 

Goodwin  v,  Griffib .* 25         61 

Judgment  of  the  trial  court  and  cf  the  General  Term  reversed  and  judg- 
ment ordered  for  defendant,  with  costs :  ^  N,  T.  629. 

Gould  v,  Catuoa  County  Nat.  Bank ; 21       298 

Judgment  affirmed  :  86  K  T.  75. 

Gbaham  v.  First  Nat.  Bank  of  Norfolk 20       826 

Affirmed:  84iir.  F.  893. 

Granger  «.  Craig 21       407 

SeemK  71494. 

Grant  «.  Gribwold : 21       509 

Appeal  dismissed:  82  If,  F.  569. 

Grattan  V.  Metropolitan  Life  Ins.  Co 28       480 

Affirmed :  92  If,  T,  274.    {fiee  24  Hun,  48.) 

Grates  «.  Whttb •... 21       418 

Judgm/erU  affirmed :' m  N,  F.  468. 

Green  v.  Collins 20       474 

JudgmejU  reverse^  :  86  N,  T,  246. 

Green  V.  Homestead  Fire  Ins.  Co •<••  17       467 

,  AfPrmed:  82  Jf.  F.  617. 

Greene  0.  Martine 81       186 

Affirmed:  84  iV.  F.  648. 

Griswoldi^.  Onondaga  Co.  Sayinos  Bank 24       487 

Judgment  afflrmed:  98  If.  F.  801. 

Gross  9.  Clark , T...  94       660 

Order  affirmed:  87  If,  F.  272, 

Haightv.  Continental  Ins.  Co 87       617 

Judgment  affirmed  :  92  N,  F.  61. 

Hall  «.  Brooks •. 86       677 

Thaipa^ofthsordsr  adjudging  eosU^againsta/ppeOa^ 
appeal  as  to  the  residue  dismissed,  without  costs  to  &Uherpartif:Bmf,7.2S. 

'Hall9.Hall 18       806 

Affirmed  :  81  If.  F.  180. 

Hall  0.  Pbofijb 86       461 

'  Judgment  affirmed :  90  If.  F.  498. 
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Hailh  BxcBABDflQir • 2d      444 

SiiB^N.  r.  686. 

Hamzltohv.  Bro 16       599 

4Jllrfn6d:S\N.T,  117. 

Hahcockv.  Sbab& 99        90 

Order  qf  Suprmts  Court  and  county  judge  reverted  and  motion  to  punieh 
the  debtor  for  contempt  denied,  triih  costs  and  costs  of  this  appeal:  98 
iV:  7.  79. 

Hahd«.Nbwtoh 96       086 

i86e  99  if.  Y.  88. 

Hakdt  o.  Dbafbb 23       906 

Order  qf  General  Term  reversed  and  judgmerU  of  Special  Term  affirmed 
wth  the  proper  modijleation  as  to  interest^  without  costs  in  the  General 
Tsrmarinthiscauri:  d»  2^.  T.9&L 

Aabmon  o.  HopB 24       844 

Order  reversed  and  order  to  be  entered  t?tat  the  appellant  is  entitled  to  the 
¥Me  of  said  surplus  moneys,  and  that  they  be  paid  over  to  him,  leith 
costs:  eiKT.  10. 

HaXBIHGTON  «.  E^STBLTAS ' 27  GO 

Judgment  affirmed:  92  2f,  T.  40. 

Haxbib  «.  HiBCOCK 26       891 

Judgment  reversed :  91  K  F.  840. 

Haxbib  «.  Pbbbt 28       244 

Judgment  reversed:  89  JV.  T.  80a 

HAwmaoH  v.  Clabk 28       808 

Judgment  affirmed:  87  JV.  7.  572. 

Habbold  «.  N.  Y.  Elbyatbd  R  R  Co 24       184 

SeeBdJT.T.  628. 

Habtbt«.N.  Y.C.  and  H.R  R  R  Co 25        62 

Judgment  reversed:  88  JV.  Y.  481. 

Hathbld  «.  Labhbb ••.. 17        28 

Affirmed:  81  JIT.  7  246. 

Hawlkt  o.  NoBTHXBN.  CEirrRAL  R  R  Go • 17       115 

Jfflrmed:  October  15, 1880.  i 

Hatrbs  «.  RuDD • 17      41? 

iSstf  88  jZy:  7  201. 

Hasabd  0.  Fuob 18       277 

Affirmed:  88  JV.  7  287. 
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HsmnEMT  t.  Pattibsoh 22       140 

Judgment  afflrmed  :  85  K  T.  91. 

Hembebo  «.  Rilbt 27       101 

Order  afflrmsd:  91  K  T.  ^Tl. 

HiBBBNiA  Baioc  9.  Mbchakics,  ETC.,  Bank • 21       166 

Affirmed:  UN.T,  867. 

Hill  9.  Hebbhans ••••••• 22       456 

Judgment  affirmed :  85  N.  T,  689. 

HoBABT  9.  HOBABT • 28       484 

Orders  reversed:  86  If.  T.  686. 

HoLTOKB  V.  Mutual  Life  Inb.  Co 22         75 

Affirmed  an  opinion  of  court  below  :  84  iT.  7!  648. 

Hood  «.  Hood • 19       800 

Judgment  reverted :  85  If,  T,  561. 

HouQHKiBK  «.  D.  andH.CakalCo 28       407 

Judgment  reversed:  92  If.  Y.  219. 

Howe  Machinb  Ck>.  0.  Farrinoton ••••••••  16       691 

-  Affirmed:  82  if.  T.  121. 

HOTTV.  HOTT •••• •  17       182 

Judgment  affirmed:  85  If.  T.  142. 

Hun 9.  Van  Dtck... 26       667 

Judgment  affirmed  :  92  If,  T.  660. 

Hunter  v.  Herrick •  • 26       272 

Order  affirmed  and  judgment  absolute  on  stipulaiion  :  92  JIT.  T.  626. 

Hunter  o.  Wbtbbll .^ 17       186 

Affirmed:  84  JV.  T.  549. 

Hurlburtv.  Durant 25       119 

Judgtnent  of  Supreme  Court  and  decree  ef  surrogate  reversed,  and  peti- 
tion dismissed,  with  costs  to  be  repaid  bjf  the  respondent:  08  If,  T.  121. 

Inobrsoll  9.  Manoak •. 84       202 

Affirmed:  84  If.  t.  623. 

Ireland  «.  Ireland » 18       862 

lifwrsed,  and  ec^  remanded  to  Speeial  Term  to  render  judgment  in  aeeord- 
anee  ioUh  decision  of  this  court:  84  If.  T.  821. 

Jacobs  «.  Hooan 15       197 

Whitman  ©.  Hogan. 

Orders  of  General  and  Special  Terms  reversed,  attachment  in  frt€  suit 
wcaUd,  and  nwtion  of  plainttJITs  in  second  suit  granted :  SSNitl  243. 
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«.  Ooiroro 17      266 

JZMwrMtl;  SdiT.  r.440. 

jExiBQir  o.  CmzENB' Sayinob  Bank  OF  Tbzab. 24      850 

(Mar  reteraed :  85  if.  T,  546. 

JsNinEBT  «.  Olmbtbad 24       609 

Judgmmt  reversed:  90  K  T,  368. 

Jbrmain  «.  Laeb  Shorb  and  M.  S.  R.  Co 26       474 

Order  of  General  Term  affirmed,  and  judgment  abaohUe  ordered  againtt 
the  defendants,  with  costs :  91  if.  T,  488. 

JB68UBUN  «.  MaCKIB ^         684 

Appeal  dismissed:  86  N.  T.  622. 

JOHN80N«.  COBNWALL , «  26         490 

Judgment  affirmed  :  91  2f,  T,  660. 

Johnstons.  Btimmel 26       435 

Order  affirmed,  mih  cosU ;  80  if  T.  117. 

JoHBS  «.  Bbnbdict 17       128 

Affirmed:  88  if.  F.  79. 

JONBS  «.  BUTLBB , S38         867 

Order  of  General  Term  affirmed,  and  judgment  absolute  upon  defendants 
stipulation  ordered  for  plaintiff,  unth  costs ;  87  if.  T.  618. 

JONSS  «.  MOBGAN 24       372 

Judgment  affirmed :  90  N,  F.  4 

JoNBa  «.  K.  Y.  O.andH.  R  R.  R  Co 28       864 

JudgmerU  affirmed:  92  If.  F.  628. 

JONSB  «.  Pboplb ' dO       545 

Affirmed  on  opinion  beloto  :  81  If.  F.  687. 

JoNB8«.  Sblighan 16       280 

Affirmed  June  1,  1880  :  81  if  F.  190. 

JoBDAK  V.  Van  £fps. 10       526 

Judgment  cffirmed  :  86  if  F.  427. 

Kain«.  Smith 26       146 

Ordor  affirmed  and  Judgment  absolute  for  the  plaintiff  under  the 
slipulati(m :  89  if  F.  875. 

Kbhn  0.  TsB  Pboplb • 26       804 

Judgments  of  the  General  Term  and  of  Gye  board  of  audit  reversed,  and 
judffmenl  rendered  in  favor  of  the  appellant  for  the  amount  of  his  elaimp 
wUh costs:  98  if  F.  291. 
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Kbllsrv.  STRAiBUBaaB 23       685 

Judffm&ni  affirmed:  90  K  7.  879. 

KeLLUM  «.  ESBGHDT 17       588 

Appeal  diemiaaed  {under  nome  ef  KsUum  v,  Duffoo) :  78  If.  71  484. 

Kbllt  9.  Ohbistal. « 16       242 

Affirmed:  81  IT.  7.  6i». 

ICbllyh.  Nbw  ITobk  and  M.  B.  R.  R.  Co 19       888 

Order  affirmed:  81  if.  7.  238. 

Kbllt  0.  Watebbubt 24       660 

,  Order  affirmed  :  ei  If,  T.  179. 

KlFFO.  YOUKAKB 20  128 

Judgment  rewraed:  86  N.  7.  824. 

KnrNBfr  «.  BoBBBTB 26       166 

Appeal  dimieeed:  80  N.  7.  601. 

Kn iCKSBBOOEEB  Life  Ins.  Co.  «.  Nblson 18       821 

Affirmed:  78iir.  7,  137. 

Knufflb  9.  Kniokebbookeb  Igb  Co • 28       159 

Beoeraed:  QiJ!r.T.^BS. 

KnmnBv.  Dailst • 28       282 

See  89  N.  7.  681. 

Laghbnicetbb  V,  Laghbnmbybb 26       542 

Appeal  cUamiaaed,  toith  coata  :  89  ^  7.  632 

Lakb  SuPBBiOB  Ibon  Co.  «.  Drbxb^ 24       658 

Judgment  affi^rmed :  90  if.  7.  87. 

Landers  «.  Watbbtown  Fibe  Ins.  Co • 19       174 

Judgment  rev&raed:  86  y.  7.  414. 

Lanodon  0.  Matob 27       289 

Judgment  affirmed :  92  if  7.  427. 

Lanodono.  Hatob... 28       158 

Order  affirmed  and  judgment  almluie  ordered  against  the  dtfendawt,  wUh 
eoata:  93  if.  7.129. 

Larkinv.  Habdbnbbook 24       284 

Judgment  affirmed :  90  N,  7.  883. 

Leeds  9.  Metbofolitan  Gas-Light  Co 24       660 

Judgment  reteraed :  90  A.  7.  26. 

liEioHTON  0.  People. 24       659 

Judgment  affirmed :  88  if  7.  117. 
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Lbut «•  HowABD • • • ..•••.  25         60 

JudgmerU  rmmted  :  89  if.  T.  169. 

Lbzow  «.  JuiJAK • : 21       577 

Judgmmt  affirmed:  86  2f.  T.  688. 

I4IBOBOIB  V,  MgCrackbn •  • .  • •  •  •  22        69 

Appeal  dimiued:  88  N.  T,  624. 

LrrrLB  9.  Bijucs 20       148    • 

Judgment  affirmed  :  85  if.  T,  258. 

LiTTLEFZELD  «.  LiTTLBFIBLD 25         809 

Judgment  revereed  :  91  if.  T.  208. 

JjOftubv.  Union  Fbrrt  Co 22        88 

Affirmed  and  judgment  abeoltUe  :  84  N,  7.  455. 

XoYiBLL  «.  Quitman 25       587 

Judgment  affirmed :  88  If.  T,  877. 

IjOW«.Habt 28       667 

Judgment  affirmed :  90  If.  7.  457. 

Xtngh «.  Mbtropolitan  Elbyatbd  R.  Co.: ••  24       506 

Judgment  affirmed  :  90  If.  7.  77. 

Mjlabv.  Chatfibld 24       656 

Judgment  cffirmed  :  90  if.  7.  808. 

Magk«.  Phblan 27       228 

Judgment  affirmed  :  93  if.  7.  20. 

Maiinv.  D.  andH.  Canal  Ck> 27       229 

Judgment  affirmed:  91  if.  7.  495. 

^Canning  v.  Pobt  Hbnby  Ibon  Co 27      4M 

Order  of  General  Term  revereed  and  that  of  Speeial  i^erm  a^ffirmed : 
91  If.  7.  669. 

JIaflbs «. Maoket 4 22       228 

Judgment  affirmed :  89  If.  T.  146. 

Mabk  «.  National  Fibb  Insubancb  Co , 24       566 

Judgment  affirmed :  91  If.  7.  668. 

Mabbimv.  Mabbin 27^     601 

Orden  of  3pe<^  and  General  Terms  recersed  omd  motion  denied. 
No  opinion :  92  if  7  644. 

Habtih  «.  Dry  Doge,  E.  B.  andB.  R.  R.  Co 27        08 

Judgment  affirmed:  92  if  7.  70. 

ICabyin  v.  TJniyebsal  Life  Insxtrakcb  Co •  •  •  •  16       484 

•  Judg-nent  affirmed :  85  if  7.  278. 
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Habz«.  MoGltkn 25       449 

Judffm&nt  qffirmed :  88  ilT.  T.  857. 

♦  M  ATTKB  OF  AtTORNBT-GeNBIUL  fk  CONTIKEKTAL  LiFE  IkS.  Co 27  298 

Orders  of  General  and  Special  Terms  reversed  and  matter  remanded  to  the 
Special  Term,  to  the  end  (hat  it  may  exercise  its  discretion  upon  the . 
application  made  to  it,  cpsts  of  the  appellants  in  this  court  to  be  paid  by 

the  receiver  out  of  the  funds :  88  N,  T.  77. 

i 
Mattbb  of  Attobnbt-Gknbral  9.  North  Ahsriga  Lifb  Ins.  Co.  . .  27       54T 
Order  affirmed :  91  K  T.  57. 

Matteb  of  Barclay • 27        59 

Order  affirmed :  91  N,  T,  481. 

Mattbb  of  Blodobtt 27         12 

Judgment  of  General  Term  reversed  and  that  of  Special  Term  affirmed  : 
89  K  T.  893. 

Hatter  of  Blodobtt ; .28       240 

Order  of  General  Term  reversed  and  thai  of  Special  Term  (affirmed  : 
91  iVl  r.  117. 

Mattbb  of  Brooklyn,  Wihfibld  aitd  Nbwton  R.  R  Co 19       814 

Order  affirmed :  81  iV.  T.  69. 

Mattbb  of  Brown • 28       412 

Ord^  affirmed :  98  IT.  Y.  295. 

Mattbb  of  Chuboh 28       476 

Order  affirm^:  92  iV.  T.  1. 

Matter  OF  Clark. • 20       561 

Motion  to  dismiss  appeal  granted  ;  no  opinion  :  81  If.  F.  888. 

Matter  of  Crosby  and  Day. • 16       291 

Affirmed:  81  iV:  T.  242. 

Matter  OF  CuRSBR • 25       579 

Orders  of  General  Term  reversed  and  those  of  surrogate  affirmed,  with 

costs:  89  i^  r.  401. 
Mattbb  of  Dberino 21       618 

Order  appealed  from  affirmed :  85  if.  T,  1. 

Mattbb  of  Department  of  Public  Works  to  Open  Onb  Hundred 
AND  Thirty-eighth  Strebt. 24       878 

Appeal  dismissed,  with  costs :  85  If,  T,  459. 

Matter  of  Defibbbis. • 20       806 

Order  of  General  Term  reversed:  82  If.  T.  348. 

*  For  CAM  in  which  th«  Attorney-OenenI  is  a  party  look  ander  **  Attomey-GeneraL** 
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HaTTBR  OF  DOLAN 26         4G 

Matter  of  DomncLLT. 

Ondtfr  €fQenerai  T&rmreveneda/ndtheUtf^urrogaUaJfhvied,  mth  eoih: 
88  i^.  F.  809. 

Hattbb  of  East  Rttsb  Bridgb  Aim  Coi^t.  Island  Stbam  Tbak- 

bitCo 36       490 

See  92  K  T,  644. 

1(att]erofFlandrow.«1 • 20         86 

A;gkfMd:UN.  T.  1. 

Mattbb  OF  Fi<Ain>Bow 28       27^ 

Order  affirmed:  92  If.  T.  256. 

IIattbr  OF  Fox 27       226 

OrderaffirtMd:  92 if.  T.  98. 

Matter  OF  Fbazbr. • «  27       401 

Judgm&nt  affirmed :  92  N.  T.  239. 

Matter  of  Gaittz « ».•...- 28       850 

B^Dweed:  86  ilT.  F.  586. 

Matter  •f  Gray , 27       455 

JudgmerU  of  General  Term,  so  far  ae  it  modifies  deoYee  cfihe  surrogate  by 
Ttfumig  credit  to  the  Sueutorsfor  the  amount  paid  upon  incumbrances 
and  for  taxes  and  expenses  on  account  of  the  Dobbs  Ferry  property, 
reversed,  and  in  other  respects  afflnned,  with  costs  to  ifbe  executes  to  be 
paid  out  oftheestaU:  91  iT.  T.  502. 

Matter  of  Grubs 20       808 

Ord&r  cf  Qen&ral  Terrh  reversed  and  that  of  Special  Term  affirmed: 
81  N.  r.  189. 

Matter  of  Hai^set 28       648 

Order  of  March  2,  1882,  affirmed,  with  costs  :  98  ilT.  T,  48. 

Matter  OF  Hancock 27        78 

Judgment  reversed:   91  K  F.  284 

Matter  of  Hewitt 27        5l 

Judgment  affirmed :  91  K  F.  261. 

Matter  OF  Hike  1).  Homestead  Fire  Inb.  Co « 29         85 

Order  affirmed:  98  if.  F.  75. 

Matter  of  Hood 27       57^ 

Meversdl  of  orders  of  General  Term  and  surrogate,  with  costs  :  90  IT.  T. 
512.    Motictn  for  reargument  denied,  Jawuarry  28,  I8884     > 

Matter  OF  Kings  Co.  Eleyatbd  R.  R  Co 00       217 

Appeal  dismissed:  82  if.  F.  95. 

Hun— Vol.  XXX        iv  ^  t 
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Hattbb  09  ExAFP 82       479 

Order  of  General  Term  rewreed  and  ord^r  cf  Special  Term  affirmed,  but 
toUfunU  coeU  arid  trithaut  prejudice  to  the  right  of  the  peUkan^ 
an  action,  if  aheieeo  advited :  85  If,  Y,  284. 

2IUTTK&  OF  L^KB  Shore  and  M.  S.  R.  R.  Cb 25       810 

Ordere affirmed:  89  N.  T.  442. 

Matter  OF  Lanob • 28       608 

Order  affirmed:  85  N,  T,  807. 

Matter  of  Lezinoton  AvEMinB • 29       808 

Order  affirmed:  92  N.  F.  629. 

Matter  of  Lowdbk 25       484 

£o  much  of  the  order  of  the  Special  and  General  Terme  ae  dieaUotoe  eur- 
veyor^efece  should  be  rceereed,  the  residue  of  the  order  affirmed  and  the 
motion  to  vacate  the  aasceemcnt  denied,  without  coete  to  either  party  in 
thieeouH:  8dir.T.8^ 

Matter  OF  Marsh • ..••.81       582 

Affirmed:  82 -y.  Z.  481. 

Matter  OF  McOreadt 27       421 

See  90  Jf.  T.  652. 

Matter  of  Metrox^lttan  Ga»-Li6ht  Co '...... 28       827 

Order  appealed  from  modified:  85  if.  T  526. 

Matter  OF  Mxttual  Life  Ins.  Co 27        22 

Order  affirmed:  89  JV.  Jl  580. 

MatterofN.  Y.  C.  and  H.  R.  R.  R.  Co 27       898 

90  iV.  r.  342. 

Matter  OF  New  York,  L.  and  W.  R  R.  Co 25       556 

Order  affirmed:  88  JV*.  T,  279. 

Matter  of  N.  Y.  Prot.  Efis.  Pub.  School   24       867 

Order  affirmed:  86  N.  T.  896. 

Matter  of  New  Yore,  W.  S.  and  B.  R  Co.,  to  Acqxtire  Lands 

OF  Elisabeth  Walsh  et  al 27         07 

Order  of  General  Term  revereed,  and  proceedings  dismissed,  tcith  costs  : 
89  N.  T,  453. 

Matter  of  Nolan 26        46 

Order  of  General  Term  reversed  and  thai  of  surrogate  ajflrmed,  wU^  coets  : 
88  iV.  T.  309. 

Matter  of  O'^eil ^ 97       180 

Judgment  affirmed :  91  if.  T.  516. 

Matter  OF  O'Neill 27       599 

Judgment  affirmed :  90  JV".  Y.  584. 
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ILlttbb  of  Painb 86       481 

MattbK  OF  FiBPOON » 96       478 

Judgment  affhmed:  91  If,  T,  268. 

Mattss  of  Pikoknbt •••  88       474 

84  iV:  r.  645. 

Mattbb  of  Pbobpect  Park  and  Cokbt  Island  R  R  Co.*.-. 84       109 

Appeal  diimisaed:  85  i^T.  r.  489.     ' 

Hattbb  of  Ribbbb .••... 19       808 

Afflrmed:  81  ilT.  T.  689. 

Hattbb  of  Riqhtbr 89       881 

Ordenrewraed:  98iir.  T,  111. 

Mattb&  of  KoBBms •••....  80       680 

Order  <^  General  Term  reversed,  and  that  of  Special  I\Brm  qglrmed ; 

88 -y.  r.  181. 

Hattbb  of  I(obbbtb , 17       669 

Order  ajtrmed :  81  if.  F.  63. 

Hattbb  of  Robbbts 86      871 

See  89  iV.  T.  618. 

Hattbb  OF  Stowbll 86       866 

Appeal  diemwed .-  90  if  F.  687. 

Hattbb  of  Stbihsb 88       647 

Order  affirmed :  85  if  T.  629. 

Hatter  of  Stbacusb,  Ohenanoo  and  N.  T.  R  R.  Co 86       674 

Ordere  of  General  and  Special  Terms  reversed,  and  appUeaOen  denied 
with  costs,  to  be  paid  by  the  petitioner  Lewis  :  91  N.  T.  1. 

Hattbb  of  Tinslby 86       818 

Order  affirmed:  90  if  T,  231. 

Hatter  of  Upson 34       660 

Orders  reversed,  and  a  new  heoHng  ordered  at  Special  Term  to  determine 

amount,  if  any,  of  error  to  be  deducted,  with  costs  to  alnde  ^  event. 

89  if  T,  67. 

Hatter  of  Ybrplangk 37       609 

Judgment  of  General  Term  and  decree  of  surrogate  modified  so  as  to 
require  a  per  capita  division  of  the  property,  bequeathed  by  the  residuary 
clause,  among  the  nephews  and  nieces  of  the  testatrix,  and  as  thus  modi' 
fled  they  should  be  affirmed,  without  costs  to  either  party  in  this  court: 
91  if.  r.  489. 
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Mattbb  ov  Waltbb SI       688 

Order  affirmed:  88  If,  T,  588. 

Matter  of  Wavbrlt  Water- Works  Co 16       57 

Order  of  General  Term  reversed,  and  that  of  Special  Term  affirmed^  twfli 
cosU  cf  appeal  to  the  General  Term  and  to  this  court:  85  if.  T,  478. 

Matter  of  Young  v.  Hicks 27         54 

f  Judgment  affirmed :  92  if.  T,  289. 

Matthews  v.  Tufts 25       458 

Order  of  General  Term  rerersed  and  that  of  Special  Term  affirmed,  voith 
casts:  87  if.  7".  66a 

Mayor  V.  Dayenfort 28       892 

Judgment  affirmed :  92  N,  T.  801 

McBratnet9.  Rome  and  W.  R  R  Co 17       885 

Judgment  affirmed,  without  costs  :  87  if.  T.  467. 

McCarthy  9.  McCarthy •••••16       546 

^  84  if.  r.  641. 

McCarthy «.  Whales ;..  19       506 

0)*der  affirmed  and  judgment  absolute  ordered  for  the  dtfendant,  with   ' 
costs:  87  if  r.  149. 

McCarthy  v,  Whalen 19       506 

Motion  for  reargument  denied,  wit?^  ten  dollars  costs  :  January  24, 1882. 

McCoMBs  V,  Allen 18       190 

Affirmed:  82  if  T.  114. 

McCONNBLL9.  SHERWOOD *. • «••••   19  519 

Order  affirmed :  84  if  I^.  622. 

McCosKEB  «.  Long  Island  R  R  Co ••••  21       500 

Beversed :  84  if  T.  77. 

McGoLDRiCH9.  Trafhagbn 28       668 

Judgment  affirmed  :  88  if.  F.  884. 

McGumE  V,  Spbncb 26       584 

Judgment  affirmed :  91  if  T.  808. 

McHenry  V,  Jbwett 26       458 

Orders  of  General  and  Special  Terms  reversed,  with  costs  :  90  If.  T.  58. 

McKbaob9.  Hanover  Fire  Ins.  Co 16       889 

Affirmed:  81  if' T.  38. 

McKbnna  «.  People ^ 18       680 

Bev&rsed  and  veniw  de  novo  ordered:  81  if  t.  860. 
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McEbon  «.  HoBfiTAU. 25       450 

Ordmr  appecOdd  fi<m  reverted,  io&h  e(ni8,  UTileu  the  reepondent  stipidatea 
to  etrike  aui  ihs  item  of  $106  for  keepere  and  the  Uem  of  $88.69  auc- 
Haneer^e  eommieeione,  in  which  ease,  ae  modified,  it  ii  affirmed,  without 
eoeU  to  either  party :  88  if.  F.  429. 

KcKixBHAjr«.  Robinson 28       289 

Affirmed:  84 if.  F.  106. 

KoEranBT  «.  Collins 25       190 

Judgment  reterted:  88  K  T.  216. 

KcKiHiniTe.  Jewbtt. 24         19 

Judgment  affirmed:  90  if.  F.  267. 

KoLaohukv.  Bbbtt • •••••••••••  27        18 

See  90  Jf..  F.  653. 

KOMICHASL  «.  KlLMEK 20  176 

Appeal  diemiseed:  85  if  F.  628. 

HcMuiXKN  «.  Raffbrtt • 24       868 

Judgment  affirmed:  89  if  F  456. 

MoNttltto.  Hubd .«  18  1 

Judgment  affirmed :  86  if  F.  547. 

KcFHBRflOH«.  Cox : 21       493 

Judgment  reoened:  86  if  -F  472. 

McYbaht^.  Matob • 1         85 

Bepereed:  80 if  F  185. 

Mbadv.  Shba 27       543 

Judgment  affirmed  :  93  if  F  122. 

Xeltzbbv.  Doll 27       616 

See  91  if  F  865. 

Mbbohabts' Nat.  Bank  OF  Whitehall  «.  Hall 18       176 

Affirmed:  88  if  F  838. 

Kbtbopolitan  Nat.  Bank  o.  LoTD. •••••••••..  25       101 

Judgment  affirmed:  90  if  F.  580. 

Millabdv.  Missouri,  K.  and  T.  R.  R.  Ck> 20       191 

Judgment  affirmed:  86  if  F  441. 

MnxiEB  «.  Hannibal  and  St.  Joseph  R.  R.  Go 24       607 

Reeenai  of  judgment  of  Oenerdl  Term  and  affirmance  qf  (hot  if         $ 
Special  Term,  wUh  costs  :  90  if  F  430. 

VlIXERV.  MZLLEB. 18         007 

Judgment  reeersed :  91  if  F  815. 
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MlUJB  9,  BjLSmBTH 7       208 

Appeal  dimused,  81  If.  T.  91. 

Mills  v.  Hofbican 26       694 

Judgment  of  surrogate  and  of  tlie  General  Temi  reversed  and  judgment 

for  a  diemissal  of  Tier  petition,  with  coste^  rendered  against  the  petitioner: 

92  iV.  T.  181. 

MiNiCK  «.  CiTT  OF  Tbot •  •  •  19       858 

Affirmed:  Sd  N.  T,  514. 

MiTOHELL  «.  Read ^ 19       41S 

.Affirmed,  March  22,  1881  ;  moUon  denied ;  no  opinion :  84  N,  7,  558. 

HooRB  V.  Hbobhan » •  •  •  87         OS 

Judgment  affirmed :  92  N,  T.  521. 

HoBGAN  0.  Tboxall^ 28       888 

Beversed  and  new  trial,  costs  to  abide  event:  89  if.  T.  298.  > 

MoBRBLL  9,  Pbck. 24  87 

Order  of  General  Term  reversed  and  thai  of  the  Cfireuit  affirmed,  vith 
costs:  88  JV:  T.  898. 

MowBTv.  Pbbt 25       118 

Judgment  reversed:  88^.  J!,  458. 

MoTEB«.  N.  Y.  C.  AND  H.  H.  RRCo 84       188 

Judgment  reversed :  88  N,  T.  851. 

HxTLLALT  V,  Pbofle .•.••••  84         858 ' 

Judgment  affirmed :  88  If.  T,  865. 

HiTBPHTv.  Boston  AND  AlbanyR  R  Co .•••.«•  24       148 

Judgment  affirmed :  88  N,  T,  146. 

MUBPHT«.  MOOBE 28         85 

Judgment  affirmed  :  89  if.  T.  446. 

MUBPHTV.  N.  Y.  C.  andH.  R  R  R  Co 26       811 

Judgment  affirmed  :  88  if.  F.  445. 

HuBBAT  V.  New  York  Life  Insurance  Co •••«.  18       850 

Beversed  and  new  trial :  85  If.  T.  236. 

JiuTUAL  Life  Insurance  Co.  v.  National  Bane  of  Newbubok.  •  •  •  18       871 
Order  modified  (under  title  Mut.  life  Ins.  Co,  v.  BigUr)  : 
79  if.  r.  568. 

lUliAIT  Gas-Lioht  Co.  V.  Cnr  OF  Bbookltn ••••••  86       687 

Affirmed,  with  costs  :  89  If.  7.  409. 

National  Bank  of  Newburgh  v.  Bigler 18       400 

Affirmed:  83  if  F.  51. 
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NatiohaIj  Hsohanicb'  Banking  Association  v.  CoNKLiKe. *4i       496 

Order  affirmed  andjudgmeni  abioltUs  ogMntt  plaintiff  wUh  eot^  : 
00  N,  r.  116. 

Nauorai.  Shox  ajto  Lkathsb  Bank  v.  Hbuz 24       260 

See^KT  629. 

NnLLT  9.  Neillt 28       651 

Judgment  reversed :  89  N,  T.  852. 

Nbwcomb  «.  Hals,  Impleaded,  etc. 24       602 

Judgment  tu  to  defendant  Bale  reversed  and  modified  ly  inserting  a  provi- 
sion cuj^tidging  the  defendant  liable  for  any  deficiency,  and  as  so  modi- 
fed  affirmed,  with  costs :  90  K.  T,  826. 

Newton  v.  Rcssell 24         40 

Sa  much  of  the  order  of  the  Speeiai  Term  of  May  2^,  1878,  as  is  appealed 
from  should  be  reversed  and  the  order  of  the  Special  Term  of  May  24, 
1880,  modified  by  striking  out  the  sum  of  $450  (part  of  the  $500  thereby 
allowed)  as  of  Fthruary  10,  1879;  and  as  the  order  of  rtferenee  and 
sfubeequsnt  litigation  was  made  necessary  by  the  allowance  of  counsel 
fees,  the  referee's  fees,  mentioned  in  said  order,  should  also  be  disallowed 
as  a  charge  against  the  appellants,  but  so  far  as  it  allows  substitution  and 
ffty  dollars  damages  it  should  be  affirmed.  As  the  appeal  was  too  broody 
but  in  paH  successful,  neither  party  should  have  costs  against  the  other 
in  the  Special  or  General  Term  or  this  eouH  :  87  K  T.  527. 

New  Tore  Central  and  H.  H.  R.  R  Co.  o.  Standabd  Oil  Co. ...  20        89 

Judgment  affirmed :  87  N.  F.  486. 

New  York  Mile  Pan  Association  v,  Rbkinoton  Works 25       476 

Order  ef  General  Term  reversing  order  of  Special  Termreversed,  and  that 
of  Special  Term  affirmed,  with  costs  :89If,  T.  22. 

Nichols  «.  Pbofle • ••28       165 

See  86  iV.  T.  641. 

OsmsTON  V,  Olcott / 22       270 

Beversed:  HIT.  T.  889. 

OSBOBN  «.  SCHSNCK 18         202 

Order  afflrmed :  83  JV".  T.  201. 

Otibif.  DoDD 24       588 

JudgmeiU  affirmed:  90  N.  F.  886. 

Paine  «.  Upton .- 21       806 

Order  ef  Qen&ral  Tmn  affirmed,  and  plaintiff  should  haw  Judgment  an 
the  stipulation:  ^:^>  T'^^' 

Palmer «.  HoBH   ••  20        70 

Affirmed:  84  iV:  F.  516. 
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Palmer  v.  Hubsbt 24       601       Hi 

Orders  cf  G&n&ral  anh  Bpedal  Tsrms  reversed  and  motion  granted,  ioWi    '  '  di 

.     ,  costs:  9rK  71,308. 

pABDEB  0.  Tbbat 18       M6        fta 

Beoersed:SSi2f.7.98S. 

Paribhv.  Smith , 93       14s       ?e? 

ifiM  84  JIT.  r.  651. 

Parkbb«.  Baxter 19       410        ??' 

Judgment  affirmed:  86  J^  F.  586. 

Parkhur8t«.  Bbrdbll V %i       588         \, 

Order  affirmed:  87  If.  T.  14. 

PAULDmav.  Sharket'. 21       276 

Judgment  affirmed:  88  iT.  F.  482. 

pATNB  «.  Becker 22       26 

Reversed  and  demurrer  overruled,  with  leave  to  defendant  to  annoer  teithin 
twenty  days  (rfternoUce  of  the  order  y  on  payment  of  costs:  87  JVI  F.  158.  1 

Payke  v.  Freer 25       124 

Order  of  General  Term  affirmed,  and  judgment  absolute  for  plaintiff 
upon  the  stipulation,  with  coats :  01  N,  T.  48. 

Peck  «.  N.  J.  AND  N.  Y.RRCJo... 22       129 

Appeal  dismissed:  85  If,  T,  246. 

Peofle  «.  Abbott 24       601 

Judgment  affirmed:  8eeS6If  T,  460. 

People  «.  Albaitt  Ins.  Co 29       204 

Judgment  reversed  ;  upon  subsequent  motion,  remittitur  amended  so  as  to 
read  as  follows :  Judgment  modified  by  striking  ther^prom  (he  sum  of 
$2,500,  and  interest  thereon  from  January  15,  1882,  without  coats  to 
either  paHy:  9^If,  F.  458. 

People  «.  Beyer '. .• 24       655 

Judgment  affirmed:  86  If.  T.  869. 

People  1).  Boas. • 99       877 

Judgment  affirmed:  92  If.  F.  56a 

People  0.  Braqle ; • ••••••  26       878 

Judgment  affirmed:  88  If.  T.  585. 

People  0.  Combttl •^.••^r*-** ••••••••••  88       511 

Judgment  affirmed:  92  jff.  T.  85. 

People «.  Ooz ••  21        47 

Affirmed  without  opinion:  88  If,  F  616. 
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PBOFLBO.  DUHK. 27       27d 

Ordar  of  Q&Mral  Term  rewned  and  judgment  of  Chneral  SesHana 
affirmed:  90  2f.  T.  104. 

Pjeoflb  «.  Emfhue  Mttt.  Lifb  Ins.  Co 28       858 

Order  affirmed :  92  If,  7.  105. 


Pboplbv.  Fabbb 29       820 

Judgment  reversed :  92  iV.  Y.  146. 

Pboflb  v.  Firb  Assogiatiok  of  Philadelphia 29       206 

Judgment  of  General  Term  reversed  and  judgment  entered  for  plaintiff 

for  $1,848.45,  unth   interest  from   January  15,   1882,   unth  costs: 

92  JV:  T,  811. 

Pboflb  v,  Globb  Mut.  Lifb  Ins.  Co.  (Matter  of  McDermott) 28       448 

See  91  JT.  T,  174. 

Pboflb  v.  Gbbbnfibld ^ 28       464 

Affirmed :  85  If,  T,  75. 

Pboflb  V.  Hoybt 29       882 

Judgment  affirmed :  92  N,  T,  554. 

# 
Pboflb  «.  Htdbostatic  Paper  Co 26         64 

Judgment  affirmed :  88  N,  T.  628. 

Pboflb  V.  Majonb. 28       824 

Judgment  affirmed :  01  If.  T.  211. 

Pboflb  «.  McGloin • 28       150 

Judgment  affirmed :  91  N,  T,  241. 

Pboflb  v.  Mechanics  and  Traders'  Savings  Inst 28       876 

Order  of  General  Term  reversed  and  order  of  Special  Term  affirmed,  with 
costs:  92  N,  T.I, 

Pboflb  v,  Mobtt 28         60 

Judgment  affirmed:  85  N.  T,  378. 

Pboflb  f>.  N.  Y.  and  M.  B.  R  R.  Co 22         96 

Affirmed:  84  iV.  T,  565. 

People  «.  O'Connbll 26       189 

Judgment  affirmed:  87  JV:  T,  877. 

People  v.  Open  Board  Stock  Brokers  Building  Co 28       274 

Order  of  General  Term  reversed,  McMillan  relieved  from  Ms  purchase  and 
repaid  his  deposit  and  auctioneer's  fees,  with  interest  thereon,  together 
uith  the  reasonable  expense  of  intestigatiag  the  title  and  costs  of  the  appeal 
to  the  General  Term  of  this  court:  9i  y.  Y.  98. 

People  o.  Petrea 28       440 

Judgment  affirmed :  93  i\".  F.  128. 
ITux^VoL.  XXX.         V 
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People  V.  Sbgtjbitt  Life  Ins.  Ain)  Aknuitt  Co 28       596 

Appeal  dismissed:  86  N.  T.  620. 

People  V.  Smith •••••28       626 

Judgment  affirmed:  92  N.  T.  665. 

People  «.  Ware 29       473 

Judgment  affirmed:  92  N.  7,  658. 

People  tj,  Wiggins • .  28       808 

AffiifMd:  92  JV.  T,  656. 

People  ex  rel.  Adams  v,  Webtbrook 25       192 

Appeal  dismissed:  89  N.  T,  152. 

People  ex  rel.  American  Fire  Ins.  Co.  t,  Com'rs.  of  Taxes 28       261 

Order  affirmed  :  91  iV.  F.  670. 

People  ex  rel.  Brooklyn  City  U.  R  Co.  v.  Board  of  Asbebsorb.  .  27       614 
Judgment  affirmed :  92  iV:  T.  430. 

People  ex  rel.  Bunoe  i?.  Tax  Commissioners. 17       696 

Appeal  dismissed  :  85  N.  T.  655. 

People  ex  REL.  Burnet  ©.  Jackson 28       668 

Order  of  General  Term  reversed  and  order  of  Special  Term  denying  motion 
affirm-ed:  85  N.  7.  541. 


People  ex  rel.  Cayanaoh  v.  McAdam 28       284 

Appeal  dismissed:  91  iV.  7.  655. 

pLOFfiE  ex  rel.  Clauson  t>.  Newburg  and  Shawangtjnk  Plank- 
UoAD  Co 28       178 

Order  reversed:  86  K  7,  1. 

People  ex  rel.  Comaford  i?.  Dutcrer '20       241 

Reversed:  88  iV.  F.  240. 

People  ex  rel.  Egan  v.  Justices  of  Marine  Court  (N.  Y.) 18       888 

Orders  of  General  and  Special  Terms  reversed,  unthout  costs :  81  If,  7,  500. 

People  ex  rel.  Egan  «.  Justices  of  Marine  Court 18       888 

Motion  for  reargument  denied,  vntTumt  costs:  December  21, 1880. 

People  ex  rel.  Emerich  v.  Fire  Commissioners 28       817 

Judgment  affirmed:  86  K  7.  149. 

Pf.ofle  EX  REL.  Farrar  9.  O'Ebefe 85       M6 

Orders  of  Special  and  General  Terms  reversed,  ioith  easts,  and  a  wrU  qf 
mandamus  issue  according  to  the  prayer  of  the  relators  .•  90  JVI  71 419. 

People  bx  bbl.  Flanagan  v.  Police  Commissioners 24       888 

Judgment  affirmed:  93  N,  7.  97. 
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Fboplbbzbbl.  Gbrbi).  Whitlock «. 28        M 

Judgment  affirmed :  92  If,  T.  191. 

PSOFLB  EX  BEL.  GlLMOUR  «.  HyDE 25  190 

Orders  cf  General  and  Special  Tenm  reversed  and  applieatian  far  a 

mandamtis  denied :  89  JVl  T.  11.  1 

Feofle  ex  rel.  Haneman  v.  Tax  Commissioners 17       596 

Appeal  dismissed :  85  i\r.  T.  655. 

People  ex  rel.  Hartford  Life  and  Annuity  Co.  v.  Fairman 27       546 

Order  denying  motion  far  a  peremptoj'y  writ  affij'med;  appeal  from  order 

on  motion  for  aUemaiive  writ  dismissed,  toith  costs  of  one  appeal : 

91  JV.  T.  385. 

People  ex  rel.  Henderson  v.  .Iustices,  eto 26       587 

BeverscU  of  General  Term  and  judgment  of  Special  Sessions  affirmed  .* 
90  If.  7.12. 

People  ex  rel.  Higoins  v,  McAdams 22     '  569 

Reversed :  84  N.  T,  287. 

People  ex  bel.  Jefferson  v.  Smith 24       499 

Judgment  affirmed :  88  JVC  T.  676. 

People  EX  REL.  Kenyon  f.  Sutherland 16       102 

Beversed :  81  If.  Y.  1. 

People  ex  bel.  Laughlin  v.  Finn , ,  26         58 

Affirmed:  S7  N.T^dS. 

People  ex  rel.  Leonard  v.  Commissioners  of  Taxes 27     .    52 

Judgments  of  General  and  Special  Terms  reversed  and  vacation  of  assess- 
ment  complained  of  without  costs  against  tJie  respondents  :  90  If.  T.  63. 

People  ex  rel.  Manhattan  SAvmes  Institution  v.  Otis 24       519 

Order  affirmed:  90  N.  7".  48. 

People  EX  BEL.  Murphy  9.  French 24       650 

Order  affirmed :  92  If,  T.  806. 

People  ex  bel.  Negus  v.  Dwyer 27       548 

Order  affirmed:  90  If.  F.^402 

People  ex  bel.  N.  Y.  Elevated. R.  H.  Co.  v.  CoMMissiONEBa 19       460 

Affirmed:  82  if.  T.  459. 

People  ex  bel.  N.  Y.  Med.  College  and  Hospital  fob  Women  «• 
Campbell 28       640 

Orders  of  Special  and  General  Term  reversed  and  motion  for  mandamus 
denied,  with  costs,  and  costs  of  this  appeal:  93  iV.  T.  196. 
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pBOPIiB  EX  RBL.  ThB  ^BW  YoKK  SoCIBTT  FOB  THB  PbEVKNTIOK  OF 

Cruelty  TO  Children©.  Gilmorb 26  1 

Order  of  General  Term,  aofar  as  it  imposed  cosU  upon  the  appellant, 
reversed  and  appeal  as  to  the  balance  of  the  order  dismissed  :  88 
N.  T.  626. 

People  ex  rel.  Pfarrus  v.  Tax  Commissioners. 17       606 

Appeal  dismissed:  85  N,  T.  655. 

People  ex  rel.  Riley  «.  Joxtrdan 25       649 

Jvdgment  affinned  :  90  iV.  T,  53. 

People  ex  rel.  Kobison  v.  Supervisors  of  Ontario 17       601 

Judgment  of  General  Term  reversed  and  (hat  of  Special  Term  afprmed, 
with  costs  :   85  J^.  T.  323. 

People  bx  rel.  Rosenkranz  v,  Carr 26       825 

Order  affirm^ :  86  N.  T,  512. 

People  ex  rel.  Ryan  v.  French 24       268 

Order  ef  Special  and  General  Terms  reversed  and  writ  of  mandamuB 
allowed:  91  iV.  F.  265. 

People  ex  rel.  Scott  v.  Supervisors  of  Oranob  County. 20       106 

Judgment  affirmed :  85  iV.  F.  641. 

People  EX  REL.  Sears  0.  Board  OF  Assessors 18       886 

Ord&r  affirmed :  84  N,  T,  610. 

People  ex  rel  Sherwin  v.  Mead 28       227 

Affiiining  order  of  Geiieral  Term  ;  and  it  is  ordered  tliat  said  Frank  B. 
Sfiermn  appear  at  the  next  General  Term  of  the  Supreme  Court,  to  be 
7ield  in  the  first  judicial  department  on  tlie  first  day  of  said  General 
Term,  at  the  opening  of  said  General  Term,  or  as  soon  thereafter  as 
counsel  can  be  heard,  and  on  such  other  days  and  times  as  may  be  fixed 
by  il,  and  abide  by  and  perform  its  judgment  or  order  in  the  premises  : 
02  JV:  r.  415. 

People  ex  rel.  Supervisors  of  Ulster  v,  Hardbkburoh 27       646 

Order  affirmed:  90  if.  T.  411. 

People  ex  rel.  Swinburne  v.  Albany  Medical  Collegb. 26       848 

Order  affii-med,  with  costs :  89  N.  7,  635. 

People  EX  REL.  Thurman  t).  Ryan 25       102 

Order  affirmed :  88  N.  T,  142. 

People  EX  REL.  Thurston  v.  Auditors 20       150 

Order  affirmed:  82  N.  Y.  80. 

PbOPLE  EX  BBL.  TOWNSEND  V.  PORTER • 26  622 

Judgment  affirmed :  00  JV.  F.  68. 
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PaoFLS  BX  BEU  Ulstba  akd  Del.  K.  R  Co.  «.  Smith 24         66 

^l>;>6aZ  dismUded :  85  if.  Z.  628. 

People  ex  rsu  Vooler  «.  Walsh 22       139 

Judgment  affii-med:  87  N.  F.  481. 

People  ex  rel.  Weeks  v.  Supervisors 18  4 

Judgment  of  General  Term  modified:  ,82  ^.  Y,  275. 

People  ex  rel.  Westchester  Fire  Ins.  Co.  v.  Davenport 25       680 

Judgment  affirmed :  91  iV:  F.  574. 

People  EX  RKL.  Wbstray  «.  Mayor 16       809 

Affirmed:  82  iV.  T,  491. 

People  ex  rel.  Woods  t>.  Crissey 28       446 

Orders  of  Special  and  General  Terms  reversed,  with  costs,  and  a  peremptory/ 

mandamus  issue  requiring  the  comptrotter  to  countersign  the  toarrant 

drawn  infavor  of  the  relator :  91  JV.  T.  616. 

People  ex  rel.  Zeiser  v.  Kessel 21       277 

See  81  iV.  F.  638. 

People's  Bank  OF  N.  Y.  ®.  Bogart ; • 16    *  270 

Affirmed:  Si  IT.  F.  101. 

Philips  0.  Maceellar 24       659 

Judgment  reversed :  92  iV.  F.  84 

Phillips  t>.  Davies 27       468 

See  92  iV.  F.  199. 

Phcenix  Bank  d,  Stafford .' 22       467 

Order  of  General  Term  reversed  and  judgment  of  referee  qfflrmed,  toith 
costs:  89  i^  F.  405. 

Ph<enix  Ins.  Co.  «.  Fl.oyd 19       287 

Affirmed :  8S  K^  Y,  Ql^. 

Pier  «.  George 20       210 

Judgment  reversed :  86  N.  F.  613. 

Platz  0.  City  OF  Cohoes 24       101 

Judgment  affirmed:  89  N.  F.  219. 

Pond  «.  C  ombtock 20       492 

Judgment  affirmed:  87  N,  F.  627. 

Pontius  v.  People 21       8£8 

Affirmed  and  case  remanded  to  Court  of  Sessions  of  Genesee  county  for 
sentence :  82  N.  F.  389. 

Pomeroyu  Rioketts 27       243 

See  91  N.  F.  668. 
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Pope  o.  Allen ,•  24       604 

JudgmefU  affirmed:  90  K  T.  298. 

Pope  v.  Terre  Haute  Car  ajsd  Mfg.  Co 24       288 

Affirmed:  87  iV.  F.  137. 

PoBT  9.  Campbell 18        tSi 

Order  affirmed  and  judgment  absolute  for  respondents  on  sUpulation: 
83  N,  7.  279. 

Post©.  Mason 26       187 

Judgment  affirmed,  with  costs  :  91  N.  T,  539. 

Potter  v.  Town  of  Greenwich 26       896 

Order  affirmed  and  judgment  absolute  ordered  for  defendant  dismissing  the 
complaint,  with  costs.  Judgment  sustaining  demurrer  to  second  and 
third  counts  affirtned,  with  costs,  and  order  reversing  jitdgtnent  of  Spe- 
cial  Term  and  granting  new  trial  affirmed  and  judgment  absolute  ordered 
for  defendant  dismissing  complaint,  with  costs :  92  N,  T.  662. 

PoucKER  9.  Blanchard 21         103 

Judgment  affirmed  :  86  N.  F.  266. 

PouGHKESPBiB  Gab  Co.  f}.  Citizens' Gab  Co 20       214 

Judgment  affirmed :  89  JSF.  F.  498. 

POUGHKBEPSIB  H.  AND  B.  R.  R.  CO.  «.  SiMPBON 28  48 

See  89  JV.  F.  636. 

Pratt  v.  Munbon 21       105 

iSfed  84  if.  F  582. 

Prato.  Hbgeman 27       603 

Judgment  reversed :  92  N.  F  508. 

Prebidbnt,  etc.,  D.  and  H.  C.  Co.  v,  Yili^agb  of  Whitehall 24       608 

Judgment  affirmed :  90  JSF,  F.  21. 

Pringlb  v.  Woolworth ., 25         60 

Judgment  affirmed  :  90  JV.  ?".  502. 

Prospect  Park  and  C.  I.  R.  R  Co.  «.  Williamson 24       216 

Judgment  reversed :  91  N.  F  552. 

PuoviDENCE  AND  Stoninoton  Steamship  Co.  V.  Ph(enix  Ins.  Cc...  22       617 
M(xh'fied  so  as  to  require  each  defendant  to  pay  such  proportion  of  $21,840, 
with  interest,  cts  the  sum  insured  by  it  bears  to  t/ie  total  amount  $75,000, 
ftnd  as  thus  modified  affirmed,  with  costs  to  the  plaintiff:  89  JV.  F.  659. 

PURDYtJ.  IlATT 27  618 

Judgment  of  General  Term  and  decree  of  surrogate  reversedj  and  case 
remitted  to  the  surrogate,  to  take  t?ie  accounting  upon  the  principle  stated 
in  the  opinion :  92  N',  F  446. 
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snr,  TOL.    FAos. 
QUDCBT  «.  CLiVLCf.. 27       611 

Appeal  dimi9ded  :  91  Jf.  T  656. 

QX7INN«.  POWZR 17  lOd 

JiM^^fTM?^ rtfverMd;  87  2f.  T,  635. 

KamSDBN  V.  RAMfiDBN 28        285 

Ord»r  affirmed:  91  N.  T,  281. 

IUin>ALii  «.  Cakpentbr 25       455 

Order  appealed  from  by  plaintiff  reversed  and  order  appealed  from  by 
defendant  affirmed,  mth  eoets  of  one  appeal  to  the  pldinttff:  88 
N.  r.,  293. 

Haxtdallv,  Saitderb 28       Oil 

Judgment  affirmed:  87  N,  T,  578. 

RANITET9.  PeTSBR 20  11 

Order  of 'General  Term  reversed,  and  that  of  Special  Term  affirmed: 
83  N.  T.  1. 

KA17X9.  Brakd 25         59 

Judgment  affirmed:  90  N.  T.  809. 

Kbadv.  People 24       888 

See  86  N.  T,  381. 

Rezdv.  LA190A8TBR  FiRB  Ins.  Co •  28       205 

Judgment  affirmed :  90  H.  T.  382. 

Rbsonoton  Paper  Co.  v.  O'Doughbrty 18       504 

Modified  by  striking  out  tfie  affirmative  relief  as  to  parcels  eight  and  nine, 
and  as  so  modified  judgment  affirmed,  without  costs  to  either  party:  81 

K  Y.  474. 

Reybbb  Copper  Co.  v.  Dimook • 24       888 

Order  reversed  and  judgment  affirmed  :  90  If,  71  83. 

Richardson  «.  Draper ••••••• 28       188 

Affirmed:  87  iV.  T.  338. 

Rider  V.  Miller ••••  21       407 

Judgment  affirmed :  86^.  T.  607. 

Redbr  v.  Yroomak • ••••  12       200 

Affirmed:  Si  N.  71461. 

RiGGfl  17.  Ahbrioan  Tract  Society.  .* • ••  10       481 

Beversed:  84  iV".  F.  330. 

Rxoosi?.  Crago ••  20         00 

Judgment  reversed :  89  iV.  71  479. 
Roberta.  CoRRmo 28       200 

Judgment  affirmed :  89  If,  T.  226. 
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HUN,  TOX^       PAAB. 

BoBEBTfli?.  Chittbitdbn 24       841 

Judgment  afflrmed:  88  N.  T.  38. 

Robins  «.  Ackbblt 20       400 

JudgmerU  affirmed:  91  iV.  T.  98. 

Robinson  v.  Chemical  Nat.  Bane 21       689 

Judgment  affi/rmed:  86  N.  T.  404. 

Robinson  0.  Nat.  Bank  of  NkwbbrnkCN.  C.) • 19       477 

Order  affirmed :  81  K  F.  385. 

RocHB  V.  Martin 24       824 

Order  affirmed :  92  N.  T.  898. 

RocKT  Mountain  Nat.  Bank  v.  Bliss 24       662 

Judgment  affirmed :  89  iV.  r^838. 

RoDGBRs  9.  People 24       888 

Judgment  reversed :  86  JV.  F.  860. 

RoB«.  Babxbb 17         84 

Affinned  :  82  iT.  T.  481. 

Rogers'  Locomotive  Works  v.  Kelly 19       899 

Order  of  General  Term  affirmed  and  judgment  absolute  rendered  for  the 
defendants  KeUy  and  Alexander  on  the  stipulation  :  88  N.  T.  284. 

Roosevelt  Hospital  v.  The  Mayor 18       582 

Affi/rmed:  84  i^T.  F.  108 

Root«.  Wright. 21       844 

Beversed:  84  iV.  T.  72. 

Roseboom  17.  Roseboom 16       809 

Affirmed  and  judgment  absolute  against  defendant:  81  JT.  T.  866. 

Rotheryc.  N.  Y.  Rubber  Co 24       173 

Judgment  and  order  affirmed  :  90  Jf.  F.  80 

RuGBRc.  Hbokel *. 31       489 

Ord&r  affirmed :  85  If.  T.  488. 

RUGGD.  RUGG 31        888 

Affirmed:  SS  N,  F.  692. 

Rupert  t>.  Haug 24       883 

Order  reversed:  87  If.  T.  141. 

Rtlbd.  Palk 24       265 

Ordw  affi/rmed:  86  N.  F.  641. 

Saged.  Trublow 38       858 

Judgm^trU  afflrmad :  88  N.  F.  240. 
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■nr,  TOU       FAGB. 

84LffBB  «.  Utiga  AND  Black  KivER  K.  R  Co d8       688 

Ordtfr  aj}¥rmed:  86  N.  T.  401. 

8altkb  «•  Utica  and  Black  Riyek  R.  R  Co • 84       484 

Judgment  affirmed:  88  JV:  J!  42. 

Saratoga  County  Bank  «.  Pruyn 24   *    186 

Judgment  affirmed :  90  K  Y,  250.  ♦ 

Sabysnt  «.  Hesdra 26*      560 

Order  affirmed:  91  Jf.  T.  662. 

Sayaoe  f^.  Sherman 24       807 

Order  reversed  as  to  the  appellant  Pinkney  and  matter  remitted  to  the 
^Special  lerm  to  a^icertain,  in  such  manner  as  it  may  direct,  whether 
the  alleged  payment  to  the  appellant  of  $32,9 1 0, 73  was  in  fact  made.  If 
said  fact  is  established  tfie  order  sliould  be  affirmtd  as  to  the  appellant!' » 
sJuire  of  the  commissions  and  expenses  aUoiced  to  tlie  tmcstees,  and  the 
expenses  allowed  to  the  survioing  trustee  for  passing  his  accounts,  and 
reversed  as  to  tlie  residue  of  the  payments  required  of  the  appellant,  with- 
out  costs  in  this  court  to  either  party.  If  the  fact  of  said  payment  is  not 
established  the  order  should  be  reversed  as  to  the  appellant  Finkney,  with 
easts:  87  if.  F.  277. 

8CHMITZ  «.  Lanohaar 24       168 

Judgment  affirmed:  88  JT.  T,  503. 

Schnikeb  9.  People 24       660 

Judgment  affirmed :  88  If.  Y.  192. 

fiOHOLTZ  V.  SCHULTZ 27  26 

Order  reversed  and  complaint  dismissed :  89  If.  Y.  644. 

BoKWiEB  «.  N.  Y.  C.  andH.  RRRCo 24        189 

Order  affirmed:  90  JV.  Y  658. 

Scott  «.  Stebbins 27       885 

Order  affirmed  and  judgineni  absolute  ordered  for  the  plaintiff  on  the 
stipulation,  with  costs:  91  If.  Y.  605 

Second  Nat.  Bank  v.  Buut 26       673 

Judgment  reversed  and  new  trial  ordered  bejore  another  referee  unless  the 
plaintiff  sUptdates  to  reduce  the  judgment  rendered  on  the  report  of 
the  referee  for  damages  to  $379.62,  in  which  case  the  judgment  affirmed, 
appellant  to  hate  costs  of  this  appeal :  93  N.  Y  238. 

Bbebhan«.  N.  Y.  C.  and  H.  R  R  R  Co 25       810 

Order  cf  Chneral  Term  reversed  andjtidgment  ordered  upon  the  verdict, 
wUheosU:  91  iV:  Y.  832. 

>.  Mahar 17       129 

Affirmed:  88  N,  Y.  79. 
HuN-VoL.  XXX.        vi  r  oooIp 
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SUN,  ?•!..  '  PAoa 

BiSTARB  «.  Best 24       S84 

Judgment  affirmed:  88  N,  T.  627. 

Bheldon  9.  Haxton 24       106 

Judgment  affirmed :  91  iV:  7.  124. 

BheldonH.  B.  Co.  «.  Eickemeter  H.  B.  Co 21       617 

JudgTnerU  affirmed  :  90  JT.  T.  607. 

Sheridan  «.  Houghton 16       688 

Judgment  of  General  Term  affirmed,  except  as  to  costs  and  as  to  ihem 
reversed,  and  the  case  remitted  to  General  Term  whether  costs  shall  be 
paid  hy  respondents  personally  or  out  of  estate  of  deceased;  costs  cf 
appeal  to  Uvis  court  of  both  parties  to  be  paid  out  of  estate  cf  deceased  : 
84  N.  T.  643. 

Sherman  v.  Page 21         69 

Judgment  affirmed :  85  N,  T,  123. 

Shiffc.  N.  Y.  C.  andH.  R  R.  R.  Co 16       278 

Affirmed  on  opinion  of  court  below :  81  iV".  T,  688L 

8HIFPLT  V.  People 24       656 

Judgment  affirmed  :  86  N.  T.  375. 

Shriyer  «.  Shriyer 24       668 

Order  affi^-med:  86  N.  T.  575. 

SMBDI8  9.  Brooklyn  AND  R.  B.  R.  R  Co 28       270 

Judgment  affirmed :  88  JV.  T.  13, 

Smillie  V.  QuiNN 25       882 

Judgment  affirmed :  90  N,  Y,  493. 

Smith  «.  Burch 28       881 

Judgment  of  General  Term  reversed  and  judgment  gi'oenfor  defendant, 
with  costs :  92  iV.  F.  228. 

Smiths.  City  op  Rochester 27       400 

Judgment  reversed :  92  JV".  T,  463. 

Smiths.  Cross 26       810 

Judgment  reversed :  90  JV".  Y,  549. 

Smiths.  Dayis 29       806 

See  92  N,  Y,  630. 

Smith  9.  Edwards 28       228 

Judgment  affirmed :  88  N.  Y.  92. 

Smith  v,  Hathorn • 26       159 

Judgment  reversed :  88  iV.  Y.  211. 

Smith  v,  Poillon ••••••••••  28       628 

Judgment  affirmed :  87  N,  Y,  590. 
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HUH,  TOL.       FAOB. 
SlfflTH  9.  BOBBRT8ON. 24  210 

Order  afflfrfMd  and  judgment  dbsoluU  against  defendants  an  their  stipula- 
tion, but  as  It  appears  thai,  at  the  time  of  the  death  of  the  testator,  the 
real  estate  was  subject  to  a  moriga^ge  which  the  purchaser  discharged^  the 
judgment  should  be  without  pr^udice  to  his  rights  to  a  lien  for  the  amount 
paid  to  discharge  the  mortgage  or  to  be  subrogated  to  the  rigMs  of  the  mort- 
gagee: 89i!r.  T,  555. 

Smyth  v,  Knickerbocker  Life  Insurance  Co 21       241 

Affirmed:  Si  N,  T.  589, 

Shtth  «.  MuNROB 10       550 

Affirmed:  84  JV.  F.  354. 

BouTHwiCK  «.  First  Nat.  Bakk  op  Memphis 20       849 

Order  andjudgm>ent  reversed,  new  trial  ordered:  84  JV.  71  420. 

Sfbars  «.  Mayor 21       584 

Judgment  affirmed:  87  iV.  F.  859 

SfRAQUE  «.  BUTTERWORTH 22        502 

Appeal  dismissed:  84  N,  F.  649. 

Spring  V.  Short 26         59 

Judgment  affirmed :  90  ^.  F.  538.  , 

Stapei;.  People 21       899 

Judgment  rev&rsed :  85  N.  F  390. 

Stedman  0.  Davis 22       618 

Judgment  reversed :  93  N.  F.  32. 

Steele  9.  Benham • 21       411 

Reversed:  Si  N.  F.  684. 

Steen  V.  Niagara  Fire  Ins.  Co 24       180 

Judgment  affirmed :  89  JV.  F.  815. 

Stephens  V.  Fox. • •••  17       485 

Affirmed:  S3  IT,  F.  313. 

Stefhensi'.  Watte 21       406 

See  Si  N.  F.  658. 

Stephenson  0.  Ontario  Orphan  Asylxtm. •••••••  27       880 

Judgment  affirmed:  92  N.  F.  433. 

STBRNE9.  GOEP 20       896 

Affirmed:  Si  N.  F.  641. 

Stoddard  «.  Gailor 24       601 

Judgment  modified  by  striking  therefrom  so  much  thereof  as  required  the 
giving  of  the  bond,  and  making  the  same  ajudgm^ent  of  foreclosure  in 
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nnr,  tol.    fa«b 
Vve  umal  form  and  as  thus  modified  affirmed,  without  easts,  in  the 
Supreme  Court  or  in  this  court :  90  -tV".  T,  576. 

Btortc.  Hamilton 20       188 

Order  affirmed  and  judgment  absolute  rendered  against  a^ppeiUant  upon 
stipulation  :  86  iV.  T.  428. 

8TRATT0N  «.  PSOFLE 20  288 

Affirmed:  81  iV".  T.  629. 

SuFBRYisoRS  OF  MoNBOE  County  0.  Clarke 25       283 

Judgment  affirmed  :  92  If.  Y.  891. 

Susquehanna  Valley  Bank  «.  Pickering /. 19       280 

Affirmed  April  26,  1881 :  85  JT.  F.  207. 

SwENARTON  «.  Hancock ; 22         88 

Affirmed:  SiN.  T,  653. 

Swift  v.  Mayor 17       618 

'Beversed:  83  iT.  7:528. 

Swift  «.  The  State 26       508 

Judgment  reversed :  89  N".  T.  62. 

Syracuse  Savings  Bank  t>.  S.  C.  and  N.  Y.  R.  R  Co 25       818 

Appeal  dismissed :  88  iV.  F.  110. 

Syracuse  Sayings  Bank  v.  Sbnrca  Falls 21       804 

Jndgment  affirmed:  86  N.  F.  317. 

Syracuse  Chilled  Plow  Co.  «.  Wing 20       206 

Judgment  affirmed :  85  2f.T.  421. 

Tabor  v.  People 25       688 

Order  affirmed:  90  K  F.  248. 

Taintor  t).  Hemingway 18       458 

Affi)'med  on  opinion  in  court  below :  83  if.  F.  610. 

Talmadgb  v.  Third  Nat.  Bank 27         61 

Judgment  and  order  affirmed :  91  N.  F.  531. 

Taylors.  Mayor , 20       298 

Afflrmed:  82  iV.  F.  10. 

Taylor©.  Wing 28       288 

Order  of  General  Term  reversed  and  judgment  of  Special  Term  modified 
by  striking  therefrom  the  allowance  of  forty -five  dollars  and  interest 
thereon,  and  also  by  providing  OuU  the  interest  upon  the  amount  found 
due  the  plaintiff  upon  her  mortgage  should  be  at  the  rate  of  six  instead  of 
fieven  per  cent,  and  as  thus  modified  that  judgment  affirmed,  without  costs 
to  either  party  upon  the  appeals  to  the  General  Term  and  to  this  court: 
84  N.  F.  471. 
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TteBBIT  f^  BbOOKLTN  lUFBOTEKEirr  Go 38        29^ 

JudgmerU  r&temed :  87  N,  T.  92. 

TnUtETTV.   COWENHOVBN 11  820 

BeargtMieni  at  Oerwral  Term  and  judgment  of  affirmance  entered: 
See  79  N,  T.  400. 

Tbbrtv.  Jewbtt 17       896 

Affirmed:  nN,  T,  83a 

TBiLTJiJBv.  Ebhkbler • 17       888 

Jieversed  and  new  trial :  81  K  Y,  43a 

THRBAHflON  9.  PeOFLB ••••••  20  66 

Rewreed  and  venire  de  novo  ordered :  82  N,  T.  288. 

Thoicab  «.  Freemak 28       624 

See  87  If.  T,  68a 

THOMFOOif  9.  C0MMI8SIONBR8 ••  •  •  •  16         86 

Affirmed:  79 iV.  F.  64 

TXBDEMAinf  «.  AOSBBMAK ••••   16  807 

Affirmed:  84  JV.  T.  677. 

TODDV.  BOTGHFORD 24        496 

Order  affirmed:  86  JV.  F.  517. 

ToLXBv.  Adbb 27       227 

Judgment  reversed :  91  N,  T.  562. 

TOLMAKV.  8TRACU8E,  B.  AND  N.  Y.  R.  R  Co 29        148 

Orders  of  Special  and  General  Terms  should,  therefore,  be  reversed,  toiih- 
out  costs,  and  the  proceedings  remitted  to  be  heard  at  Special  Term,  thai 
its  discretion  mag  be  exercised  upon  the  merits :  92  If.  T,  853. 

Tompkins  v.  Greene 21       267 

Order  affirmed  fin  opinion  of  Gilbert,  J.,  in  court  below :  82  If  Y,  619. 

TowiT  OF  Lyons  «.  Chambbrlik 26         49 

Judgment  affirmed:  89  N.  Y.  578. 

Trubtees  Can  andaigua  Academy  v.  McEechnib 25         67 

Judgment  affirmed :  99  If.  Y.  618, 

TUKSTAI-L  «.  WiNTON 27        264 

See  90  If.  Y.  658. 

TwoMBLTv.  Cassidy 21       277 

See&ilf.Y.  155. 

Ubion  Dimb  Sayings  Institution  f>.  Andaribsb • 10       810 

Affirmed:  83  JV.  F.  174. 
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BUS,  TOL.      TMOU 

Ubquhabt  «.  Crrr  OF  Ogdensbttrgh • • S5       189 

Judgment  reversed:  91  If.  T.  67. 

Vail  «.  Hamilton ••••  80       856 

Judgnieni  affirmed:  85  i\r.  T.  453. 

VanBktjwt  «.  Day 17       IW 

Reversed  arid  new  trial:  81  N,  T,  251. 

Yandbrbilt  v.  Schrey£r 21       587 

Judgment  of  General  Term  dismissing  t/ie  complaint  should  be  reversed, 
and  its  order  reversing  tlie  judgrnent  ordered  against  the  defendant  at 
circuit  affirmed  and  a  new  trial  ordered,  with  costs  to  abide  the  event: 
91  If.  T.  892. 

Yandbrbilto.  Sohbeybr 28         61 

Order  affirmed :  92  If.  T.  643. 

Yan  Dtck  9.  McQuADB 20       268 

Judgment  affirmed:  85  If.  T.  616. 

Van  Giessn  v.  Bridgford 18         78 

Affirmed:  83  iV.  T.  348. 

Van  Kibed.  Sedgwick •••••  28         87 

Judgment  reversed :  87  N.  T.  265. 

Van  Loan  v.  Farmers'  Mut.  Fire  Association 24       182 

Order  of  General  Term  affirmed  and  judgment  absolute  for  plaintiff,  vnth 
costs:  90  If.  T.  280. 

Yan  RiFER  9.  Baldwin 19       844 

Affirmed,  without  opinion :  85  If.  T.  618. 

Yan  Santbn  v.  Standard  Oil  Co 17       140 

Affirmed:  8i  If .  T.  171. 

Yan  Schoonhoven  v.  Curley 21       205 

Affirmed,  October  4t,  1881 ;  86  N,  T.  187. 

Yan  Yoorhis  v.  Brintnall 28       260 

judgment  reversed :  86  N.  T.  18. 

Yan  Wtcku.  Walters 16       209 

Order  affirm^  and  judgment  absolute  for  plaintiffs  on  stipulation  : 
81  If.  T.  352. 

YncLB  9.  JuDsoN 16       888 

Beversed:  82  i\r.  T.  82, 

YoGBLv.  Mayor 24       667 

Judgment  reversed  :92If.T.  10. 

Wagbrv.  Wager 21         98 

Judgment  reversed :  89  If.  Y.  161. 
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Hinr,  TOL.       FAOB, 

Waggoner  «.  Walbath d4       443 

Judgment  affirmed :  92  N,  F.  639. 

Wauebb  «.  PsoFLB 26         67 

Judgment  affirmed:  88  JV.  71  81. 

Wamok  «.  Walker 30       400 

Order  affirmed  :  82  N.  T  260. 

WAiiLiB  t>.  Raitdall , 16         88 

Affirmed:  81  iT.  T,  164. 

Walsh©.  People 25       648 

Judgment  affirmed :  88  N,  T.  458. 

Wanglebc.  Swift 24       888 

Judgment  reversed :  90  N'.  T,  88. 

Ward«.  Howard 25       119 

Judgment  affirmed:  88  iV.  T.  74. 

Ward  «.  Warren 15       600 

Affirmed:  82  iV:  F.  265. 

Watson  «.  People 26         76 

Judgment  affirmed :  87  JV.  T,  561. 

Webster  V.  People 28       829 

Judgment  affirmed :  92  K  T,  422. 

Wells  t>.  Wells 26       647 

Judgment  affirmed :  88  JV".  T.  323. 

Wbnzleb  t).  McCotter 22         60 

Judgment  reversed :  87  iV.  F.  122. 

West  Side  Bank  v.  Mechanics*  National  Bank 27         58 

Appeal  dismissed :  89  N,  T.  440.    Motion  to  correct  remittitur  denied  : 
89  K  Y.  407. 

Weiwore  v.  Heoeman 24       841 

Judgment  affirmed:  88  :^.  T.  69. 

Wheeler  v.  Connecticut  Mut.  Life  Ins.  Co 16       317 

General  Term  reversed  and  Special  Term  affirmed  with  leave  to  defendant 
to  answer  on  paymieni  of  costs :  82  K  T.  543. 

Wheeler  v.  Miller 24       541 

Judgment  affirmed :  90  iT.  T,  353. 

Whttehbad  «.  Smith 14       581 

Affirmed:  81  N.  T.  151. 

WHCnCAK  «.  HOGAN 15       197 

See  Jacobs  y.  Hogan,  ante. 
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Mux;  Y9L.      VAOl. 

Whiton  V,  Sntdbb • • 25       563 

Judgment  affirmed :  88  J^,  T.  299. 

Wile  «.  Wilson 25       809 

Judgment  of  Oenerdl  Term  reversed  and  Jtidgment  rendered  <m  verdict 
Affirmed:  98 iV.  F.  255. 

Wiley  t).  Brigham 16       106 

Appeal  dismissed:  81  i^T.  F.  14. 

WiLLBTT  «.  Pboplb 27       469 

Judgment  affirmed:  92  JV.  T.  29. 

Williams  v.  Ingersoll 28       284 

Judgrnent  generally  affirm^  unless  the  IngersoUs  desire  some  provision 
inserted  therein  giving  them  an  injunction  restraining  the  further  prose- 
cution of  the  attachment  proceedings  in  Connecticut^  and  also  a  provision 
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LOUISA  H.  BARCLAY,  Eespondent,  v.  DELOS  R  CULVER, 

Appbllant. 

Loan  tfiharea  of  stock — when  the  idenHoal  eerHficate  need  not  he  returned. 

Hie  defendant  signed  an  instrument  by  which  he  acknowledged  that  he  had 
receiyed  from  the  plaintiff  100  shares  of  the  stock  of  a  railroad  company  as  a 
loan  to  be  returned  by  him  on  or  before  a  day  named,  or  at  his  option  to  be  paid 
for  at  a  price  specified.  The  certificate  loaned  was  in  the  usual  form.  Upon 
its  back  was  a  power  of  attorney,  signed  by  the  plaintiff,  authorizing  the 
transfer  of  the  stock  upon  the  books  of  the  company. 

EM,  that  it  was  the  intention  of  the  parties  that  the  defendant  should  use 
the  shares  of  stock  borrowed,  and  if  necessary  put  the  certificate  into  circula- 
tion in  the  ordinary  way;  that  it  was  not  necessary  that  he  should  return  the 
identical  certificate  borrowed,  but  it  was  sufficient  if  he  restored  100  shares  of 
the  stock  of  the  corporation,  no  change  having  occurred  by  reason  of  which 
they  did  not  represent  the  same  proportion  and  value  of  the  capital  of  the 
company  as  those  loaned. 

Appbal  from  a  judgment  in  favor  of  the  plf^intiflf,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

Cvh)€r  dk  Beits,  for  the  appellant. 

Chcuf,  Blandy,  for  the  respondent. 
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Davis,  P.  J. : 

This  action  is  brought  lipon  an  instrnment  in  the  following 

words : 

New  Yobk,  January  1, 1875. 

Received  from  E.  K.  Albnrtis,  one  hundred  shares  of  the  Jersey 
City  and  Albany  Railroad  Company,  as  a  loan,  to  be  returned  to 
him  on  or  before  the  second  day  of  April,  1875,  or  to  be  paid  for 
at  my  option  twenty-five  per  cent  in  par  value,  or  say  twenty-five 
hundred  dollars  for  said  one  hundred  shares  of  stock. 

D.  E.  CULYER. 

It  was  proved  that  on  executing  this  receipt,  E.  K.  Albnrtis 
delivered  to  the  defendants  a  certificate  for  said  stock,  which  was  in 
the  following  form : 

Nwmher  11.  100  SAordt. 

The  Jessey  Cnr  Ain>  Albany  Rajllboab  Company. 

Incorporated  under  the  Lanjoe  of  the  States  of  New  Jersey  and 

New  York. 

This  is  to  certify  that  £.  K.  Albnrtis  is  the  holder  of  one  hundred 
shares  of  the  capital  stock  of  the  New  Jersey  and  Albany  Railroad 
Company.  This  certificate  is  held  subject  to  the  by-laws  of  the 
company,  and  is  transferable  only  on  the  books  of  the  company  by 
the  said  stockholder  in  person,  or  by  attorney  on  surrender  of  this 
certificate. 

In  witness  whereof,  the  said  company  has  caused  this  certificate 

to  be  signed  by  its  president  and  secretary,  this  fourth  day  of 

July,  1873. 

E.  K.  ALBURTIB, 

PreeidemL 

AMES  TOMPKINS, 

Secrestaay. 

On  the  back  of  which  was  the  following  power  of  attorney,  exe- 
cuted by  Albnrtis : 

For  value  received  do  hereby  sell  and  transfer  the 

shares  of  capital  stock  within  mentioned  of  the  Jersey  City  and 
Albany  Railroad  Company,  and  do  hereby  constitute  and  appoint 
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D.  E.  Culver  &  Co.  my  attorney  in  fact  to  transfer  the  same  on  the 
books  of  said  company,  with  power  to  snbstitate  any  person  for  that 
purpose. 

In  witness  whereof.         have  hereunto  set  hand  and  seal 

this  day  of  ,  18    . 

E.  K.  ALBURTIS.    [l.  s.] 
In  presence  of  J.  A.  Haywabd. 

Evidence  was  given  on  the  part  of  the  defendant  tending  to  show 
that  in  the  month  of  March,  1875,  the  defendant  told  Alburtis  that 
he  had  the  stock  ready  for  him  and  asked  him  if  he  should  have  the 
certificate  made  out  in  his  (Alburtis')  name  or  if  he  should  have  it 
made  out  in  his  own  name  and  assign  it  in  blank  to  him ;  that  Mr. 
Alburtis  replied  that  he  did  not  know  yet,  he  did  not  care  for  the 
stock  then  and  that  he  should  let  him  (Culver)  know  later  on ;  that 
subsequently,  and  some  time  in  1876,  Alburtis  called  upon  him 
and  demanded  the  return  of  the  identical  certificate  of  stock  which 
he  had  loaned  him ;  that  he  told  Alburtis  that  it  was  impossible 
and  he  knew  it ;  that  he  (Alburtis)  knew  the  purpose  for  which  he 
(Culver)  borrowed  it  and  the  use  to  which  it  was  put  and  that  such 
a  demand  was  absurd,  and  that  it  was  made  for  the  purpose  of  avoid- 
ing taking  stock  that  he  (Culver)  had  for  him,  and  had  kept  ready 
for  him  all  the  while,  and  to  make  him  (Culver)  pay  the  $2,500 
instead. 

The  defendant  produced  a  certificate  for  100  shares  of  stock  of 
said  Eailroad  Company  which  he  testified  represented  the  100  shares 
that  he  held  for  and  offered  to  Mr.  Alburtis  in  payment  of  the  stock 
borrowed  from  him;  that  he  had  this  stock  when  he  called  on* 
Alburtis  in  March,  1875 ;  that  Mr.  Alburtis  never  elected  whether 
he  should  have  it  issued  directly  to  him  in  his  own  name  or  have  it 
issued  to  defendant  and  assigned  to  him ;  that  after  Mr.  Alburtis 
demanded  a  return  of  the  identical  certificate  witness  had  bor- 
rowed, or  payment  of  the  $2,500,  witness  had  this  certificate  made 
out  to  himself  and  assigned  it  to  Mr.  Alburtis  and  offered  it  to  him 
but  he  declined  to  take  it.  The  certificate  was  received  in  evidence 
and  is  identical  in  form  with  the  other,  except  that  it  certifies  that 
Culver  is  the  owner  of  the  stock,  and  on  the  back  is  a  power  of 
attorney  transferring  the  stock  duly  executed  by  Culver  to  E.  £. 
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Alburtis,  bearing  date  4th  September,  1876.  The  defendant  offered 
to  show,  in  substance,  that  the  custom  in  such  cases  was  not  to  return 
the  same  certificate  but  a  certificate  for  the  same  amount  and  kind 
of  stock.  This  offer  was  excluded  and  the  defendant  excepted. 
The  court  held  substantially,  and  so  charged  the  jury  against  tfie 
exception  of  the  defendant,  that  under  the  contract  contained  in 
the  receipt  the  defendant  was  bound  to  return  the  identical  certifi- 
cate of  stock  which  he  received  from  Alburtis,  and  that  in  default 
of  so  doing  he  was  liable  to  pay  the  sum  of  $2,500,  and  that  the 
contract  could  not  be  satisfied  by  the  return  of  100  shares  of  the  same 
kind  of  stock. 

In  our  opinion  the  court  erred  in  this  ruling.  The  loan  made 
was  not"  of  the  instrument  called  a  certificate,  certifying  owner- 
ship of  100  shares  of  the  capital  stock  of  the  railroad  company, 
but  of  100  shares  of  the  stock,  represented  by  the  certificate.  The 
receipt  containing  the  defendant's  contract  is  to  be  read  in  con- 
nection with  that  certificate,  and  so  read,  the  papers  show  that  the 
stock  was  expected  and  designed  to  be  used  by  the  defendant,  and 
was  put  in  stich  position  that  it  could  be  so  used,  for  the  power  of 
attorney  on  the  back  was  completely  executed  by  Alburtis  and 
authorized  and  appointed  the  defendant  his  attorney  in  fact  to  trans- 
fer the  stock  on  the  books  of  the  company,  with  power  to  substi- 
tute any  person  for  this  purpose.  This  meant  that  he  could  put  the 
stock  into  circulation  in  the  ordinary  way,  so  that  its  ownership 
could  be  transferred  from  hand  to  hand,  and  is  in  confiict  with  the 
idea  that  the  identical  stock  or  the  identical  certificate  was  to  be 
kept  in  such  shape  that  it,  and  it  alone,  could  be  returned  upon  the 
contract.  The  loan  was  one  for  use,  and  was  undoubtedly  so 
designed,  otherwise  it  was  an  idle  transaction ;  and  the  mode  of  use 
was  provided  for  by  the  power  of  attorney,  to  wit,  by  transfer  upon 
the  books  of  the  company,  and  such  transfer  of  necessity  put  the 
stock  in  condition  where  its  identity  might  be  lost,  if  its  ujse  was  to 
be  of  any  value  to  the  borrower.  He  was  at  liberty  to  exercise  the 
power  of  transfer  which  both  parties  must  have  understood  was 
likely  to  have  put  the  identical  stock  beyond  reach.  The  court  is 
at  liberty  to  take  notice  of  the  usage  of  business  in  such  matters, 
and  to  know  that  upon  such  loans  the  intention  of  the  parties  is 
fully  answered  by  restoration  of  100  shares  of  the  stock  of  the  cop- 
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poration,  no  change  having  occurred  by  reason  of  which  it  does  not 
represent  the  same  proportion  and  valae  of  the  capital  of  the 
company. 

The  principle  which  governs  such  transactions  is  found  in  the 
early  decision  of  the  chancellor  in  JVourae  v.  Prime  (4  Johns.  Ch., 
490 ;  S.  C.J  7  Johns.,  69),  and  it  has  been  since  followed  by  the 
court  in^all  similar  cases.  {Horton  v.  Morgan^  19  IST.  T.,  170; 
JBaJcer  v.  Drake^  53  N.  Y.,  211).  What  a  share  of  the  capital  stock 
of  a  corporation  is,  was  defined  by  Burrcdl  v.  Bushwick  Railroad 
Company  (75  N.  Y.,  211).  That  a^hare  of  the  capital  stock  is  the 
right  to  partake,  according  to  the  amount  put  into  the  funds,  of  the 
surplus  profits  of  the  corporation,  and  ultimately  on  the  disposition 
of  it,  of  so  much  of  the  funds  thus  created  as  remains  unimpaired 
and  is  not  liable  for  the  debts  of  the  corporation,  and  that  these 
shares  are  intangible  and  rest  in  abstract  legal  contemplation,  and 
that  the  share  itself  cannot  be  issued  and  delivered  as  a  physical 
act,  and  that  what  the  company  cau  do  is  to  issue  and  deliver  the 
written  evidence  of  the  existence  of  such  shares  and  of  the  owner- 
ship thereof,  the  paper  usually  called  a  stock  certificate. 

Each  share  is  of  course  tlie  equal  of  every  other  share,  and  when 
it  comes  into  public  business  as  a  matter  of  purchase  and  sale 
its  identity  as  a  thing  that  passed  through  A.'s  or  B.'s  hands  is 
entirely  immaterial  so  long  as  each  share  continues  to  represent  the 
same  interest  in  the  corporate  capital. 

We  think,  therefore,  the  learned  judge  erred  in  the  application  of 
the  rules  of  law  to  the  transaction  between  the  defendant  and  the 
plainti£Ps  assignor,  and  for  that  reason  the  judgment  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  event. 

EsADY  and  Danibls,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
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ABRAHAM  PI8ER,  RKSPomBarr,  v.  ISAAC  8.  LOOKWOOD, 

Appellant. 

Mummoru — $$nie$  qf,  upon  ujiknownawTien — nquiaUdi  of  meh  Borvioe,  under  tub' 
tUmrion6  qfieeHon  Idti  of  ths  Oode  of  Procedure,  aeammded  inlQdO^m  pwrehaeor 
imK  not  be  compelled  to  takeadoubfful  title. 

• 

In  an  action  to  foreclose  a  mortgage  the  summons  was  seryed  upon  the  unknown 
heirs  of  one  Ringland,  the  own&  of  the  equity  of  redemption,  under  an  order 
made  in  pursuance  of  subdivision  6  of  section  185  of  the  Oode  of  Procedure,  as 
amended  in  1860.  It  was  granted  upon  an  affidavit  made  by  the  plaintiff's  attor* 
ney,  which  stated  no  reason  why  it  was  not  made  by  the  plaintiff.  It  stated  the 
death  of  Ringland;  that  the  deponent  had  made  diligent  search  and  inquiry  for 
his  heirs-at-law  and  next  of  kin,  but  had  been  unable  to  find  any  of  them  or  any 
of  his  relations;  that  he  had  visited  Ringland's former  neighbors  and  could  only 
hear  that  he  once  had  a  sister  but  could  not  find  out  her  name  or  residence. 

EM,  that  the  affidavit,  thus  made  by  the  attorney,  was  defective  in  that  it  did 
not  show  that  the  names  or  residences  of  the  parties  in  interest  were  unknown 
to  the  plaintiff,  and  in  that  it  failed  to  state  the  sources  from  which  the 
attorney's  information  was  derived. 

That  the  title  acquired  at  a  sale  under  a  Judgment  of  foreclosure  entered  in  the 
acUon  was  so  defective  that  a  purchaser  should  not  be  compelled  to  accept  it 

Appeal  from  a  judgment  in  favor  of  the  plaintifE,  entered  upon 
the  trial  of  this  action  by  the  court  without  jury. 

S0nder9on  dk  TcrnifphinSy  for  the  appellant. 

A.  Blakej  for  the  respondent. 

Davis,  P.  J. ; 

This  action  is  brought  upon  a  contract  for  the  purchase  and  sale 
of  real  estate,  by  which  the  defendant  agreed  to  convey  the  property 
in  fee  simple,  free  from  all  incumbrances  by  a  proper  deed  to  be 
delivered  at  the  time  specified.  On  the  day  afterwards  substituted 
by  consent  of  the  parties  each  party  appeared,  and  the  defendant 
tendered  a  deed  sufiicient  in  form,  and  the  plaintiff  tendered  the 
price  called  for  by  the  contract,  but  refused  to  accept  the  deed  on 
the  ground  that  it  did  not  convey  a  good  title.  The  defendant's 
title  was  derived  under  the  foreclosure  of  a  mortgage,  and  the 
objection  made  was  that  the  heirs  of  one  Eingland  who  had  died 
seized  of  the  premises,  were  not  made  parties  to  the  foreclosure. 
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Bingland  at  the  time  of  his  death  wa9  the  owner  of  the  fee.  •  His 
heirs  were  made  parties  to  the  action  as  unknown  owners,  and  the 
case  turns  wholly  upon  the  suffieiency  of  the  affidavit  upon  which 
the^  order  of  publication  was  made  against  them  as  such  unknown 
owners. 

That  order  was  made  under  subdivision  5  of  section  135  of  the 
Oode  of  Procedure,  as  amended  in  1860,  which  is  as  follows : 

^^  In  ^actions  for  the  foreclosure  of  mortgages  on  real  estate, 
already  instituted  or  hereafter  to  be  instituted,  if  any  party  or 
parties,,  having  any  interest  in  cr  lien  upon  such  mortgaged  premi- 
ses, are  unknown  to  the  plaintiff,  and  the  residence  of  such  party 
or  parties  cannot,  with  reasonable  diligence,  be  ascertained  by  him, 
and  such  fact  shall  be  made  to  appear  by  affidavit  to  the  court,  or  to 
a  justice  thereof,  or  to  the  county  judge  of  the  county  where  the 
trial  is  to  be  had,  sndi  court,  justice  or  county  judge  may  grant  an 
order  that  the  summons  be  served  on  such  unknown  party  or  parties 
}pf  publishing  the  same  for  six  weeks,  once  in  each  week  succes- 
sively, in  the  State  paper  and  in  a  newspaper  printed  in  the  county 
where  the  premises  are  situated,  which  publication  shall  be  equiva- 
lent to  a  personal  service  on  such  unknown  party  or  parties." 

The  affidavit  upon  which  the  order  in  this  case  was  granted  was 
not  made  by  the  plaintiff  but  by  his  attorney.  No  reason  is  stated  in 
the  affidavit  why  the  same  is  not  made  by  the  plaintiff.  The  affida- 
vit states  that  David  C.  Bingland  was  the  owner  of  the  equity  of 
redemption  in  such  real  estate  at  the  time  of  his  decease,  and  the 
manner  in  which  he  acquired  the  same.  '  It  further  states  that  since 
the  decease  of  Bingland  ^^  deponent  has  made  diligent  search  and 
inquiry  for  the  heirs  and  ne^t  of  kin  of  said  David  C.  Bingland, 
and  deponent  has  been  unable  to  find  any  heirs-at-law  or  next  of 
kin  of  said  David  C.  Bingland  deceased,  nor  any  of  his  relations. 

*^  Deponent  further  says  that  he  has  visited  the  former  neighbors  of 
said  Bingland  and  made  diligent  inquiry  of  them  as  to  any  heirs-at-law 
and  next  of  kin  of  said  Bingland  and  no  one  can  give  any  informa- 
tion on  the  subject,  excepting  that  said  deceased  once  had  a  sister, 
but  deponent  cannot  find  out  either  her  name  or  residence." 

In  the  section  above  referred  to  it  was  required  to  be  shown  that 
the  party  or  parties  having  an  interest  in  the  premises  were  unknown 
^*to  thejplaintif:  "  and  that  their  residence  could  not  with  reasona- 
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ble  diligence  be  ascertained  by  him.  The  affidavit  fails  to  show  these 
facts.  For  aught  that  appears,  the  heirs  of  Eingland  may  have 
been  known  personally  to  the  plaintiflE  although  unknown  to  his 
attorney ;  and  they  may  have  been  known  to  the  plaintiflE  to  have 
been  residents  of  the  State  of  New  York,  where  personal  service 
could  have  been  made,  and  yet  all  that  the  attorney  states  in  the 
affidavit  be  true.  The  affidavit  does  not  show  that  the  residence  of 
such  unknown  parties  could  not,  with  reasonable  diligence,  be  ascer- 
tained by  the  plaintiff,  and  reasonable  dih'gence  for  that  purpose  by 
the  attorney  is  not  sufficiently  shown,  because  the  attorney  fails  to 
state  the  source  of  his  information  on  that  subject.  If  the  attorney 
might  have  made  the  affidavit  under  the  provisions  of  the  former 
Code,  it  would  have  been  incumbent  upon  him  to  state  some  reafions 
why  the  diligence  has  not  been  used  by  the  plaintiff,  and  to  state 
also,  inasmuch  as  he  acts  entirely  upon  information  of  others,  from 
whom  he  received  such  information. 

In  short,  we  think  if  the  sister  or  other  heirs  of  Ringland  should 
appear  and  file  her  or  their  bill  to  redeem  the  premises  in  qu^tion, 
her  or  their  right  to  do  so  could  not  be  denied,  and  h^nce  the  title 
offered  was  not  such  a  one  as  the  contract  required. 

One  of  the  findings  excepted  to  by  the  defendant,  to  wit,  that  of 
personal  knowledge  on  the  part  of  the  defendant  of  the  defect  in  the 
title  does  not  appear  to  be  sustained  by  the  evidence,  but  as  that 
finding  was  not  material  to  the  judgment  the  exception  is  of  no 
value.  It  was  enough  to  show  as  a  matter  of  fact,  whether  the 
defendant  knew  it  or  not,  that  the  title  dependent  upon  the  judg- 
''ment  recovered  in  the  foreclosure  suit  was  for  the  defects  mentioned 
not  perfect.  We  see  no  reason  for  interfering  with  the  judgment, 
and  it  should  be  affirmed  with  costs. 

BsADYand  Daniels,  J  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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SHERILL  ROPER  AIR  ENGINE  COMPANY,  Respondent, 
V.  WILLIAM  B.  HARWOOD,  Appellant,  Impleaded,  eto.  « 

Arrest — an  actual  and  guilty  intent  to  defraud  mutt  be  ehown,  to  euiffeet  the 

party  to  it. 

The  fact  that  one  member  of  a  firm,  with  knowledge  of  its  insolvency,  has  paid 
certain  of  his  individual  debts  out  of  the  firm  moneys  with  the  intent  to  give 
them  a  preference  over  the  firm  debts,  is  not  sufficient  to  establish  such  a  guilty 
intent  to  dispose  of  his  property  for  the  purpose  of  defrauding  his  creditors 
as  is  required  to  Justify  his  arrest  under  the  provisions  of  the  Oode  of  Civil 
Procedure. 

Appbax  from  an  order  made  at  a  Special  Term  denying  a  motion 
to  vacate  an  order  of  arrest. 

J.  M.  Ferguson^  for  the  appellant. 

EJUs  S.  Tatea^  for  the  respondent. 

Davis,  P.  J. : 

It  appears  by  the  papers  in  this  case  that  on  the  16th  day  of 
February,  1881,  William  A.  Harwood  and  William  B.  Harwood 
entered  into  a  copartnership  under  the  firm  name  of  W.  A.  Har- 
wood &  Son  in  the  buying  and  selling  of  goods,  wares  and 
merchandise  in  the  city  of  New  York 

William  A.  Harwood  furnished  the  capital,  $30,000,  which  was 
to  be  used  and  employed  in  common  between  them  for  the  support 
and  management  of  said  business.  The  profits  and  losses  were  to 
be  divided  equally,  and  each  of  the  partners  was  to  give  his  per- 
sonal attention  to  the  business.  The  health  of  William  A.  Harwood^ 
who  was  the  father  of  William  B.  Harwood,  subsequently  failed  and 
he  was  able  to  give  but  little  attention  to  the  business,  and  on  or 
about  the  31st  of  December,  1881,  the  parties*  being  present  at  the 
store,  he  gave,  by  words  of  oral  gift  to  his  daughter,  Mrs.  Hattie 
H.  Willets,  $5,000  interest  in  the  stock  of  goods  on  hand,  and' 
$10,000  to  his  daughter  Julia  E.  Harwood,  retaining  for  himself 
$10,000  in  said  stock ;  and  thereupon  William  B.  Harwood  pur- 
chased of  his  sisters  their  interest  in  the  goods,  giving  to  each  of 
them  his  notes  for  their  respective  amounts.  It  appears  in  the  case 
Hra— Vol  XXX         2  r^^^^T^ 
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that  at  that  time  the  firm  was  entirely  solvent,  the  stock  on  hand 
and  bills  receivable  being  estimated  at  about  $30,000  over  and 
above  the  liabilities  of  the  firm.  On  the  2d  of  January,  1882,  the 
firm  of  W.  A.  Harwood  &  Sons  was  dissolved  by  mutual  consent, 
and  a  new  partnership  was  formed  under  the  name  of  Harwood  & 
Beclcwith,  to  succeed  the  firm  of  W.  A.  Harwood  &  Son.  ArtideB 
of  agreement  were  entered  into  between  the  new  partners,  in  which 
it  was  intended  that  William  A.  Harwood  should  be  a  special  part- 
ner, he  contributing  $10,000,  his  remaining  interest  in  the  stock  of 
goods  of  the  firm  of  Harwood  &  Son.  But  the  articles  of  partner- 
ship not  complying  with  the  statute,  each  of  the  parties  became 
a  general  partner.  By  these  articles  it  was  agreed  that  William  B. 
Harwood  should  contribute  to  the  capital  $15,000,  that  Beckwiih 
should  contribute  $25,000  and  William  A.  Harwood  $10,000.  At 
this  time  the  firm  appears  to  have  been  solvent,  and  it  appears  also 
that  the  sum  of  $10,000  contributed  by  William  A.  Harwood,  was 
the  interest  reserved  by  him  in  the  former  stock  and  business,  and 
that  the  capital  of  $15,000  contributed  by  William  B.  Harwood, 
consisted  wholly  of  the  stock  so  purchased  from  his  said  two  sisters. 
In  February  following,  William  B.  Harwood  left  for  Europe  to 
purchase  goods,  leaving  the  duty  of  oaring  for  the  business  to  bis 
partner,  William  R.  Beckwith.  William  A.  Harwood  was  at  that 
time  in  ill-health  and  gave  no  personal  attention  to  the  business. 
On  or  about  the  twenty-second  of  March,  William  B.  Harwood 
received  a  dispatch  while  in  Europe,  that  his  stock  of  goods  had 
been  consumed  by  fire.  He  immediately  sailed  for  home,  reaching 
New  York  about  the  16th  of  April,  1882,  and  on  investigating  the 
affairs  of  his  firm  he  discovered  that  his  partner  Beckwith  had 
fraudulently  issued  notes  in  the  name  of  the  firm,  without  the 
knowledge  or  consent  of  himself  or  William  A.  Harwood,  to  the 
amount  of  some  $38,000,  for  which  no  consideration  had  been 
received  by  the  firm, -by  reason  whereof  the  firm  was  hopelessly 
insolvent.  About  tlie  fifth  of  May  Beckwith  absconded  and  his 
whereabouts  is  unknown.  He  never  paid  in  any  portion  of  the 
$25,000  called  for  by  the  articles  of  copartnership,  and  the  appel- 
lant asserts  that  the  insolvency  of  the  firm  was  wholly  due  to  his 
fraudulent  acts  and  his  failure  to  pay  in  his  share  of  the  capital.  ' 
After  the  appellant  became  aware  of  the  condition  of  the  firm> 
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hift  Bisters  demanded  payment  of  their  notes,  and  he  paid  the  same 
by  drawing  oheoks  against  cash  in  bank  belonging  to  the  firm  (and 
another  smaller  indebtedness)  to  tlie  snm  of  $14^589.61.  The  pay- 
ment of  these  notes  to  the  sisters  under  these  circamstanoes  is  the 
alleged  f randnlent  act  for  which  he  is  arrested  in  this  action.  It  is 
not  charged  that  he  did  any  other  aot  dhaiged  as  fraudulent,  except 
the  making  of  an  affidavit  by  which  he  described  the  firm  as  a 
limited  one,  but  that  is  abundantly  explained  by  the  fact  that  it  was 
the  manifest  intention  to  create  a  limited  firm,  and  that  it  became 
general  merely  by  an  omission  to  comply  with  the  statute.  The 
defendant  denies  an  intent  to  defraud,  and  the  only  question  is 
whether  the  act  of  paying  the  personal  indebtedness  to  the  sisters, 
with  knowledge  of  all  the  facts,  was  such  a  disposition  of  the 
property  with  intent  to  defraud  creditors  as  renders  him  liable  to 
arrest  under  the  provisions  of  the  Oode. 

The  court  below  disposed  of  the  motion  on  the  authority  of 
WU9on  V.  Bobertson  (21  N.  Y.,  587)  and  Mmagh  y.  WhttweU  (62 
id.,  146).  Those  are  cases  in  which  assignments  or  other  transfers 
had  been  made  giving  preferences  to  individual  creditors  to  be  paid 
out  of  the  firm  assets,  and  the  court  held  that  such  assignments  were 
frandnlent  and  void.  The  Court  had  no  question  before  them  in 
those  cases  as  to  whether  or  not  the  mere  proof  of  such  an  act  was 
fraud,  within  the  meaning  of  the  statute  which  i^uthorizes  the  arrest 
of  a  debtor  for  fraudulently  disposing  of  his  property.  In  strictness 
they  are  not  applicable  to  the  case  before  us.  The  transaction 
between  the  defendant  and  his  sisters  may  be  void  and  fraudulent 
as  against  the  creditors  of  the  firm  without  imputing  any  actual 
fraudulent  intent  to  either  of  the  parties.  The  plaintiff  holds  the 
affirmative  to  establish  something  more  than  a  transaction  which  the 
law  will  adjudge  fraudulent  and  void  as  against  creditors,  because 
under  the  Code  in  order  to  justify  a  warrant  of  arrest  there  must 
be  shown  an  actual  and  guilty  intent  to  defraud  creditors.  A  mere 
constructive  fraud  which  the  law  implies  because  an  act  done  is  in* 
violation  of  the  statute,  or  of  the  rights  of  the  creditors  at  common 
law,  is  not  sufficient. 

We  see  no  reason  to  doubt  that  under  the  peculiar  circumstances 
disclosed,  the  gift  by  the  father,  while  he  was  perfectly  solvent,  to 
the  daughters,  was  a  valid  one.    It  is  true  it  was  not  consummated 
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by  an  actual  physical  deliveiy  of  the  stock  of  goods,  but  the  stock 
was  BO  situated  that  the  whole  transaction  of  gift,  followed  by  the  pur- 
chase by  the  brother  then  in  possession  of  the  goods,  of  the  respective 
shares  of  his  sisters  to  whom  he  gave  his  notes ;  and  his  continued  pos- 
session, coupled  with  the  subsequent  recognition  by  the  father  of  such 
purchase  and  the  treatment  of  his  interest,  in  constituting  the  new 
firm,  as  being  only  to  the  extent  of  the  remaining  estimated  value, 
to  wit,  $10,000,  were,  we  think,  enough  to  amount  in  law  to  a  consum- 
mated gift  inter  vivoSy  and  we  see  no  ground  upon  which  any  third 
person  can  attack  its  validity.  There  seems  to  be  no  reason  to  doubt 
the  good  faith  of  the  gift  at  that  time.  There  is  nothing  in  the  case  to 
sliow  that  the  firm  was  not  entirely  solvent.  So  far  as  the  evidence  on 
that  subject  goes,  the  assets  of  the  firm  largely  exceeded  its  liabilities. 
So  that  the  question  is  reduced  really  to  this,  whetlier  the  act  of 
preferring  individual  debts  of  "William  B.  Harwood,  and  paying 
them  out  of  money  belonging  to  the  firm,  is  evidence  of  such  a 
guilty  intent  to  defraud  the  creditors  of  the  firm  as  charges  him 
within  the  provisions  of  the  Code  authorizing  an  arrest.  The  mere 
act  by  one  partner  of  paying  individual  debts  with  money  belonging 
to  the  firm  is  not  per  se  fraudulent. 

If  tlie  firm  be  solvent  no  one  has  any  right  to  complain  of  it, 
except  his  partners  when  it  is  done  in  violation  of  their  agreement 
or  to  their  injury ;  and  if  the  several  members  of  the  partnership 
consent  that  one  partner  may  pay  his  individual  debts  with  firm 
property,  the  act  is  not  unlawful,  except  as  against  creditors  who  have 
acquired  some  specific  lien  upon  the  property  either  at  law  or  ia 
equity  by  the  commencement  of  proceedings  to  enforce  the  collec- 
tion of  their  debts.  {Dimon  v.  Sazard^  32  N.  T.,  05;  Meech  v. 
Allen,  17  id.,  300;  Kirhy  v.  Sohoonmaker,  3  Barb.  Oh.,  46.) 

In  the  People  ex  rel,  Caldwell  v.  Kelly  (35  Barb.,  444)  it 
was  said  by  Potter,  J.,  that  "in  giving  construction  to  this 
statute  for  the  purpose  of  imprisoning  or  of  justifying  the  impris- 
onment of  a  party,*  *  *  the  more  humane  interpretation 
sliould  prevail."  Wliere  there  is  no  evidence  of  guilty  fraud  in 
a  debtor  he  should  not  be  subject  to  arrest  for  acts  of  merely 
constructive  fraud.  Applying  that  principle  to  this  case  it  seems 
to  us,  upon  the  whole  of  the  facts  before  us,  that  it  is  not  a£Srma- 
tively  shown  that  the  appellant  acted  in  paying  the  debts  to  the 
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fiisters  out  of  the  firm  money  with  any  guilty  intent  to  defraud 
the  firm  creditors,  but  with  the  intent  to  give  preference  to  those 
debts  upon  the  idea  that  he  was  justified  in  taking  care  of  them 
before  the  firm  debts  were  paid.  Our  opinion  is  that  the  papers 
fail  to  show  any  such  guilty  intent  to  defraad  as  the  Code  demands, 
in  order  to  justify  arrest  and  imprisonment. 

The  order  should  be  reversed,  and  the  order  of  arrest  vacated,  but 
on  condition  that  the  appellant  stipulates  not  to  prosecute  for  false 
imprisonment,  and  under  the  circumstances,  without  costs. 

Bbajdy  and  Daniels,  JJ.,  concurred. 


So  ordered.  | »  && 

I    30h         13l 

|el74NY  2941 

Ih  the  MATTftB  OF  CHARLES  FEEMONT  WILLIS,  to  Vacate 

A  Sale  fob  an  Assessment,  Eto. 

Ai$e$iment — lotS  be  iet  atide  beeattee  qfths  tnchuion  of  iUegal  (eafeessM)  irUerut,  havh 
&Mr  tmaU  ita  omcunL 

An  application  was  made  to  vacate  the  sale  of  a  lot  for  the  non-payment  of  an 
assessment  upon  the  ground  that  the  amount  of  the  latter  was  unlawfully 
increased  by  the  addition  of  illegal  interest  It  appeared  that  the  excessive 
interest  amounted  to  one  dollar  and  arose  from  charging  interest  from  Novem- 
ber 1,  1869,  the  date  of  the  confirmation  of  the  assessment,  instead  of  from 
March  81,  1870,  the  date  of  the  entry  of  the  assessment  in  the  record  of  titles 
of  assessments  confirmed,  kept  in  the  office  of  the  street  commissioner,  and  in 
a  like  record  kept  in  the  office  of  the  clerk  of  arrears. 

EM,  that  the  assessment  should  be  vacated. 

Appeal  from  an  order  made  at  the  Special  Term  denying  the 
prayer  of  the  petitioner  to  have  a  sale  of  his  land  for  the  non-pay* 
ment  of  an  assessment  vacated  upon  the  ground  that  illegal  interest 
was  included  in  the  amount  for  which  the  lot  was  sold. 

Moody  B.  Smithy  for  the  petitioner,  appellant 

D.  J.  Deatij  for  the  City  of  New  York,  respondent. 

Davis,  P.  J. : 

The  only  question  in  this  case  is  whether  the  inclusion  of  excessive 
interest  upon  the  assessment  vitiates  a  sale.  The  excess  included  is 
the  sum  of  one  dollar  and  it  arose  from  charging  interest  on  the 
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amount  from  the  date  of  confirmation,  namely,  from  Noi^mber  1, 
1869,  to  the  day  of  the  sale  for  non-payment  thereof,  instead  of 
from  the  Slst  day  of  March,  1870,  which  is  the  date  of  the  entry 
of  the  assessment  in  the  record  of  titles  ,of  assessments  confirmed, 
and  kept  in  the  office  of  the  street  commissioner,  and  a  like  record 
in  the  office  of  the  clerk  of  arrears.  Chapter  579  of  the  Laws  of 
1863,  section  6,  provides  that  ^*  no  assessment  for  any  improvement 
shall  hereafter  be  deemed  to  be  fully  confirmed,  so  as  to  be  due  and 
be  a  lien  upon  the  property  included  in  it,  until  the  title  thereof 
with  the  date  of  confirmation  shall  have  been  entered  with  the  date 
of  such  entry  in  a  record  of  the  titles  of  assessments  to  be  kept  in 
the  street  commissioner's  office,  and  which  may  be  used  as  an  index 
to  a  record  of  assessments ;  and  until  the  title  of  the  said  assessment 
shall  have  been  also  entered,  with  the  date  of  confirmation  and  the 
date  of  such  entry,  in  a  record  of  the  titles  of  assessments  confirmed 
to  be  kept  in  the  office  of  the  clerk  of  arrears." 

A  precisely  analogous  question  was  presented  to  this  court  Jn  the 
Matter  of  Austin^  and  it  was  held  that  a  sale  for  any  sum  of  interest 
unauthorized  rendered  the  sale  illegal 

The  same  point  now  presented  by  the  counsel  for  the  respondent, 
to  wit,  that  the  maxim  de  minimia  non  curat  lex  is  applicable  was 
distinctly  overruled.  This  is  not  a  case  of  a  mere  mistake  in  the 
computation  of  interest  to  which  the  maxim  referred  to  must  prop- 
erly be  applied,  but  one  in  which  a  sum  for  interest  was  charged 
without  lawful  authority  and  when  no  right  existed. 

Upon  the  authority  of  the  decision  of  this  court  In  re  Austin 
(MS.  opinion  Per  Curiam^  "Me^j  term,  1880)  the  order  should  be 
reversed  and  an  order  made  vacating  the  sale,  but  under  the  circum- 
stances without  costs. 

Bbadt,  J.,  concurred. 

Present — Davis,  P.  J.,  Bsady  and  Daniels,  J  J. 

Order  reversed. 
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JOHN    PABET,   AS    Adhinibtbatob,    bto..   Plaintiff^  v. 
THOMAS  KENEALLY,  Dkfendaot. 

AdmhdtkutarwUhlhBwUanntud^  fight  €ff  to  eximte  a pa^D«r  qf  9dU  gwen  to  ths 

exeevioT, 

The  right  of  an  adminiiftrator  with  the  will  annexed  to  ezecate  a  power  to  sell 
and  convey  real  estate  conferred  by  the  testator  upon  his  executor,  is  involved 
in  too  much  doubt  to  justify  the  court  in  enforcing  the  performance  of  a  con- 
tract to  purchase  the  property  from  him. 

CojiTBOYERST  Submitted  upon  an  agreed  statement  of  facts  nndez 
section  1279  of  the  Code  of  Civil  Procedure. 

The  agreement  for  submission  is  as  follows :  The  parties  to  the 
above  entitled  action  being  all  of  full  age  agree  upon  the  following 
ease  for  submission  to  the  Gteneral  Term  of  the  Supreme  Court  for 
the  First  Department : 

FirU.  That  the  plaintLS  was  duly  appointed  administrator  with 
the  will  annexed  of  the  estate  of  John  Paret,  deceased,  by  the  sur- 
rogate of  the  city  and  county  of  New  York,  Henry  Paret,  one  of 
the  executors  named  in  the  will,  having  died  the  10th  day  of 
November,  1876,  and  the  other  executor  and  the  executrix  having 
renounced  in  favor  of  said  John  Paret. 

Second.  That  the  annexed  exhibit,  marked  ^^  A,"  is  a  true  and 
correct  copy  of  the  will  of  the  said  John  Paret,  deceased. 

Third.  That  Hester  Paret,  the  widow  of  said  John  Paret, 
deceased,  and  the  executrix  named  in  the  will,  died  on  the  20th  day 
of  December,  1882.  ' 

Fourth.  That  on  the  28d  day  of  January,  1883,  the  plaintiflF, 
as  such  administrator,  was  in  possession  of  the  property  known  as 
No.  406  Greenwich  street,  in  the  city  of  New  York,  and  on  said 
day  offered  the  same  for  sale  at  public  auction  at  said  city,  and  that 
at  such  sale  the  defendant  became  the  purchaser  thereof  for  the  sum 
of  $12,100,  and  then  and  there  paid  to  the  auctioneer  the  sum  of 
$1,210  on  the  purchase-money. 

Fifth.  That  the  defendant  refuses  to  complete  such  purchase  on 
the  ground  that  the  plaintiff,  as  such  administrator,  has  no  power 
or  authority  to  convey  a  good  and  valid  title  to  said  property  in 
fee  simple. 
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Bbady,  J. : 

Whether  the  plaintiff,  as  administrator  with  the  will  annexed,  has 
the  power  to  convey  and  give  a  valid  title  in  fee  simple  to  the  prop- 
erty described  is  the  question  submitted  for  our  determination. 
The  provisions  of  the  Kevised  Statutes  in  relation  to  this  subject 
(see  sec.  22  of  art  1,  tit.  2,  chap.  6,  part  2  of  E.  S  ;  2  E.  S.,  72) 
are  as  follows : 

"  In  all  cases  where  letters  of  administration  with  the  will  annexed, 
shall  be  granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed ;  and  the  adfninistrators,  with  such  will,  shall  have  the  rights 
and  powers  and  be  subject  to  the  same  duties  as  if  they  had  been 
named  executors  in  such  will.'' 

And  they  seem  to  have  provoked  a  great  deal  of  discussion. 
(See  Dominick  v.  Michael^  4  Sandf.  S.  C.  K.^  374 ;  DePeyster  v. 
Clendininffj  8  Page,  310;  Conklin  v.  JEgertoti^s  Administrators^ 
21  Wend.,  430;  S.  0.,  25  id.,  224;  Eoome  v.  PkiUips,  27  K 
r.,  362.) 

In  the  case  of  Bain  v.  MaUeson  (54  N.  Y.,  663),  all  these  cases, 
except  Eoome  v.  PhiUipa^  are  referred  to,  and  the  court  in  render- 
ing the  decision  said :  ^'  I  am  not  aware  that  the  question  has  again 
been  mooted  in  the  courts,  but  am  inclined  to  think  that  under  the 
language  of  the  Kevised  Statutes  an  administrator  with  the  will 
annexed  in  all  respects  takes  the  powers  of  a  renouncing  or  deceased 
executor,  unless  a  personal  confidence  in  the  discretion  of  the  per- 
son who  is  named  as  executor  is  plainly  expressed  or  to  be  implied* 
Where  the  power  or  trust  appears  to  be  annexed  to  the  office  of 
executor  it  may  be  execute*  by  an  administrator,  with  the  will 
annexed."     In  this  view  all  the  court  concurred. 

In  this  case,  as  will  have  been  seen,  a  personal  confidence  in  the 
discretion  of  the  person  named  as  executor  is  not  plainly,  expressed 
or  to  be  implied  from  the  provisions  of  the  will.  The  language  is, 
^*I  authorize  and  empower  my  executrix  and  executoi*s  hereinafter 
named  and  the  survivors  or  survivor  of  them,  at  any  time  or  times 
they  may  deem  advisable  to  sell  and  dispose,"  etc.  Whether  it  shall 
be  a  public  or  private  sale  rests  in  their  discretion  under  the  .pro- 
visions of  the  will,  but  no  confidence  in  the  discretion  of  the  person 
seems  to  be  expressed,  as  already  suggested,  and  it  is  a  case,  there- 
fore, where  the  power  or  trust  appears  to  be  annexed  to  the  offioa 
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of  an  execator,  and  that  being  so  it  woald  seem«  under  the  cases 
just  referred  to,  the  power  could  be  exercised  by  the  administrator, 
•with  the  will  annexed.  That  there  should  be  any  serious  discussion 
under  a  statute,  the  terms  of  which  are  so  comprehensive  seems  to 
be  extraordinary  and  that  there  has  been  would  indicate  a  disposi- 
tion on  the  part  of  courts  to  restrict  its  operation,  which  is,  as  we 
have  seen,  very  broad,  prbviding  as  it  does  not  only  that  where 
letters  of  adminisbation,  with  the  will  annexed,  shall  be  granted, 
the  will  of  the  deceased  shall  be  observed  and  performed,  but  that 
the  administrators,  with  such  will,  shall  have  the  rights  and  powers 
and  be  subject  to  the  same  duties  as  though  they  had  been  named 
executors  in  such  will.  This  statute  invests  them,  therefore,  abso- 
lutely and  without  any  qualification,  and  it  would  seem  without  any  • 
doubt,  with  all  the  rights  and  powers  possessed  by  executors  for 
whom  they  have  been  substituted.  This  is  the  apparent  effect  of 
the  statute. 

Of  course  a  different  construction  may  be  adopted,  for,  as  said  by 
Justice  DuEB,  in  Uormnich  v.  Michael  (supra),  "  there  is  no  diffi- 
culty in  restricting  them  (the  words  of  the  section)  to  mean  that  the 
rights,  powers  and  duties  of  an  administrator  with  the  will  annexed, 
in  relation  to  that  personal  estate  over  which  alone  an  executor  as 
such  has  any  control  or  dominion,  shall  be  the  same  as  those  of  an 
executor."  The  answer  to  which  is  that  there  is  no  difficulty 
either  in  not  restricting  them  to  any  such  limit,  and  there  is  no 
difficulty  in  giving  to  them  the  effect  which  the  legislature  would 
seem  to  have  intended  by  the  language  employed.  The  statute  was 
fully  discussed  again  in  the  case  of  Dwnning  v.  The  Ocean  National 
Bank  (61  N. T.,  501),  in  which  the  court  said  :  "  We  cannot,  there-, 
fore,  dispose  of  this  case  without  considering  the  questions  whether 
the  plaintiff,  as  administratrix  with  the  will  annexed,  succeeded  to 
all  the  power  in  trust  intended  to  be  confided  to  the  original  execu- 
tor named  in  the  will.  If  such  be  the  law  it  is  very  obvious  that 
the  action  was  barred :  and  the  same  result  will  follow  if  the  plain- 
tiff, when  appointed  administratrix  cam  testamento  annexo,  or  when 
the  surplus  was  produced  on  the  foreclosure  sale,  she  had  in  that 
capacity  an  immediate  right  of  action  to  recover  it."  *^  In  the  case  at 
bar,"  the  coi\rt  further  said,  "  it  is,  I  think,  very  obvious  that 
the  testatrix  intended  to  make  her  executor  a  trustee  with 
Hux— Vol,  XXX.  ^  t 
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Lii'ge  discretionary  power,  which  he  might  exercise  without  any 
reference  to  his  duty  as  executor.  This  trust  duty  was  not  annexed 
to  the  office  of  executor,  but  was  devised  to  him  as  a  peraon.  He 
nriglit  therefore  accept  and  execute  the  trust  without  proving  the 
will  or  taking  out  letters  testamentary.  *  *  *  This  being  so  it 
of  course  follows  that  the  plaintiff,  as  administratrix  with  the  will 
annexed,  did  riot  succeed  to  any  right  concerning  the  trust-  estate." 

This  seems  to  carry  out  the  proposition  suggested  .in  the  case  of . 
Bain  v.  Mattison  {supra),  namely,  that  where  the  power  of  trust 
appears  to  be  annexed  to  the  office  of  the  executor,  it  may   be 
executed  by  an  administrator  with  the  will  annexed. 

The  result  of  an  examination  of  these  cases  is  that  the  question 
suggested  is  involved  in  too  much  doubt  to  require  the  defendant 
to  complete  the  contract.  As  an  original  question,  I  should  say  as 
said  by  Justice  Denio  in  the  case  of  lioome  v.  PhiUipSj  Bupra^  "  I 
should  have  supposed  that  the  statute  covered  the  case  and  that  the 
administi*atrix  was  competent  to  exercise  the  power."  But,  as 
already  suggested,  there  Eeems  to  be  too  much  doubt  about  it  to  waiv 
rant  this  court  in  declaring  that  the  plaintiff  shall  be  compelled  to 
perform  the  contract  which  he  made  for  the  purchase  of  the  property 
described.  The  rule  is  well  settled  and  requires  no^citation  of  cases 
to  sustain  it,  that  a  court  of  equity  will  not  compel  a  person  to 
accept  a  doubtful  title. 

For  these  reasons  judgment  should  be  given  for  the  defendant 
according  to  the  terms  of  this  stipulation. 

Ordered  accordingly. 

Davis,  P.  J.,  and  DanIelb^  J.,  concurred.    . 
Judgment  for  defendant  ordered. 
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WILLIAM  H.  PARS.ONS  and  GEORGE  F.  HICKS,  Ebspond- 
ENT8,  V.  DANIEL  J.  SPRAGUE,  Appellant,  Impleaded 
WITH  JOHN  G.  TAPPAN  aistd  Others. 

AXktehmerU^amMm  to  vacate  it  may  bemads  ctfter  the  enitry  of  judgTnerU—  Opde 
"  of  (Xvil  Procedure,  sees.  682  and  683. 

Under  sections  682  and  688  of  the  Code  of  Civil  Procedure  a  motion  to  vacate  an 
attachment  may  be  made  after  a  judgment  has  been  entered  in  the  action  and 
an  execution  has  been  issued  thereon,  provided  the  attached  property  or  the 
proceeds  thereof  has  not  been  actually  applied  to  the  payment  of  the  judgment. 

Appeal  from  an  order  made  at  a  Special  Term  denying  a  motion 
to  vacate  an  attachment. 

W.  Z.  La/rned^  for  the  appellant. 

Cmhert  R.  HaweSy  for  the  respondents. 

Beady,  J. : 

Daniel  J.  Sprague,  the  appellant  and  one  of  the  defendants, 
applied  at  the  Special  Term  for  an  order  vacating  the  attachment 
issned  herein.'  The  application  was  not  made,  however,  until  after 
final  judgment  and  an  execution  had  been  issued  thereupon.  For  that 
reason  the  learned  justice  who  presided  at  the  time  the  motion  was 
made  denied  it.  He  said :  "  The  motion  to  vacate  the  attachment 
in  this  case  is  denied,  for  the  reason  that  it  appears  that  judgment 
hafl  been  entered  and  execution  has  been  issued."  No  other  ques- 
tion, therefore,  was  considered  by  him,  and  the  merits  of  the 
application  were  not  passed  on. 

The  views  of  the  learned  justice  would  seem  to  be  erroneous* 
By  section  682  of  the  Code  of  Civil  Procedure,  it  is  provided  that 
the  defendant,  or  a  person  who  has  acquired  a  lien  upon  or  interest 
in  his  property  after  it  was  attached,  may  at  any  time  before  the 
actual  application  of  the  attached  property,  or  the  proceeds  thereof, 
to  the  payment  of  a  judgment  recovered  in  the  action,  apply  to 
vacate  or  modify  the  warrant  or  to  increase  the  security  given  by 
the  plaintifE,  or  for  one  or  more  of  those  forms  of  relief,  together 
or  in  the  alternative,  and  section  683  provides  for  the  manner  in 
which  the.  application  may  be  made,  namely,  upon  the  papers  on 
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which  the  warrant  was  granted,  or  upon  proof,  by  affidavit,  on  the 
part  of  the  defendant.  It  appears,  therefore,  clearly  that  the  legis- 
lature intended  to  give  the  defendant  an  opportunity  of  moving  to 
vacate  the  attachment  notwithstanding  an  execution  has  been  issued, 
unless  there  had  been  an  actual  application  of  the  attached  property 
which  would  necessarily  involve  its  sale.  This  view  is  sustained  by 
reference  to  section  687  which  provides  that  the  defendant  may  at 
any  time  after  he  has  appeared  in  the  action  and  before  final  judg- 
ment, apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
for  an  order  to  discharge  the  attachment  ^  to  the  whole  or  a  part 
of  the  property  attached.  But  by  section  668  upon  such  application 
the  defendant  must  give  an  undertaking.  There  are,  therefore,  two 
remedies  provided  for  the  defendant  for  relief  from  the  presence  of 
an  attachment,  one  of  them  being  by  motion,  which  may  be  made 
at  any  time  before  the  actual  application  of  the  attached  property, 
or  the  proceeds  of  it  to  the  payment  of  the  judgment,  and  the  other 
by  application  before  final  judgment,  which  must  rest  upon  an 
undertaking,  as  we  have  already  seen. 

The  right  of  the  defendant  to  move  after  final  judgment  and  an 
execution  issued  seems  to  be  an  anomaly,  and  would  not  be  sus- 
tained except  upon  imperative  necessity  demanded  by  the  absolute 
construction  of  the  provisions  of  the  Code,  for  the  reason  that  upon 
the  issuing  of  the  execution  and  the  levy  of  the  attached  property 
under  it,  the  attachment  itself  for  all  purposes  ceased  to  exist.  Its 
office  had  been  performed  and  the  property  was  in  custodia  legis 
under  another  process,  which  was  altogether  distinct  from  the 
attachment  itself  and  founded  upon  an  entirely  different  result. 
But  there  seems  to  be  no  doubt  about  the  intention  of  the  legisla- 
ture to  extend  the  remedy  down  to  the  period  named,  because  of 
the  use  of  the  words  "  before  the  actual  application  of  the  attached 
property  or  the  proceeds  thereof  to  the  payment  of  the  judgment 
recovered  in  the  action."  What  the  particular  object  of  this  was 
cannot  be  well  divined.  It  may  have  had  some  connection  with  the 
right  of  the  defendant  to  appeal  and  to  have  his  property  surren- 
dered to  him  during  the  pendency  of  his  appeal.  If  that  were  the 
object  it  was  a  good  one  doubtless.  But  we  are  not  called  upon  to 
furnish  reasons  why  an  act  of  the  legislature  was  passed.  It  is  our 
duty  to  declare  what  is  accomplished  by  it  and  nothing  more. 
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For  these  reasons  the  order  below  must  be  reversed,  with  ten 
dollars  costs  and  disbursements  of  this  apDeal.  and  the  motion 
directed  -to  be  heard  upon  its  merits. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


JOSEPH  STUART,  as  Anoilulbt  Administratob  of  the 
Estate  of  MARGARET  DOHERTY,  Deceased,  Plain- 
TIFF,  V.  HENRY  F.  SPAULDING  and  Others,  Trustees 
UNDER  THE  Last  Will,  ETC.,  OF  DANIEL  DEYLIN,  Deceased, 
Defendants. 

Legacy  payable  on  the  death  ofahfe  beneficiary — toTien  it  vests  upon  the  death  of  the 
testator  —  tohen  remaindermen  must  take  the  fund  at  the  death  of  its  life  tenant  in 
its  then  existing  condition, 

A  testator  by  his  will  directed  his  executors  to  invest  a  sufficient  sum  to  produce 
a  dividend  or  income  of  $500  a  year,  and  pay  over  the  same  to  his  brother 
during  his  life,  and  upon  his  death  to  pay  over  the  sum  thus  invested  to  such 
person  or  persons  as  the  brother  might  by  an  instrument  in  writing  appoint. 
By  a  codicil  this  was  changed  by  a  direction  that  the  executors  were  to  invest 
a  sum  sufficient  to  produce  a  dividend  of  $1,000  a  year.  By  a  subsequent 
codicil  they  were  directed  to  invest  a  sum  sufficient  to  produce  an  income  of 
£250  sterling  a  year,  which  was  to  be  paid  over  to  the  brother,  and  upon  his 
death  the  sum  thus  invested  was  "to  be  paid  over  to  my  (his)  sister  Margaret 
and  her  heirs."  The  rest  and  residue  of  his  estate  was  divided  into  six  equal 
parts  and  given  to  different  persons  named  in  the  wilL 

Held,  that  the  principal  of  the  sum  to  be  invested  vested  in  Margaret  at  the  testa- 
tor's death,  and  passed  to  her  representative  upon  her  death  during  the  lifetime 
of  her  brother. 

The  executors,  upon  their  final  accounting  in  1878,  set  aside  for  the  brother  the 
sum  of  $26,390.63  and  invested  it  in  United  States  bonds.  Subsequently 
the  bonds  were  called  in  and  the  sum  of  $25,000  paid  for  them  by  the  govern- 
ment; $24,650  of  this  amount  was  reinvested  in  government  securities.  The 
first  investment  produced  a  greater  and  the  second  a  less  income  than  that 
required  to  be  paid  to  the  brother. 

EM,  that  the  representatives  of  the  sister  must  take  the  fund  as  diminished 
^     at  the  time  of  the  death  of  the  life  tenant. 

Cask  submitted  upon  an  agreed  statement  of  faets. 
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Solomon  db  Dulon^  for  the  plaintiff. 
Charles  K  Miller^  for  the  defendants. 

Beady,  J. : 

The  questiou  presented  for  determination  herein  arises  from  tlie 
third  clause  of  the  second  codicil  of  the  last  will  and  testament  of 
Daniel  Devlin,  deceased.  It  appears  that  Margaret  Doherty  named 
in  the  clause  died  before  the  brother  of  the  testator,  to  whom  the 
income  of  the  suni  named  was  to  be  paid  during  his  life.  The 
defendants  contend  that  the  legacy  to  Margaret  Doherty  lapsed 
upon  her  death  before  Philip  Devlin,  the  brother.  The  plaintiff 
contends  that  it  did  not.  The  clause  under  which  the  plaintiff  claims 
is  as  follows : 

"  Instead  of  the  direction  to  my  executors  to  invest  a  sum  sufficient 
to  produce  a  dividend  or  income  of  one  thousands  dollars,  as  pro- 
vided in  the  third  clause  of  the  foregoing  codicil  to  be  paid  over  to 
my  brother,  I  direct  them  to  invest,  as  in  said  clause  provided,  a 
sum  sufficient  to  produce  a  dividend  or  income  of  two  hundred  and 
fifty  pounds  sterling  per  annum,  which  dividend  or  income  shall  be 
paid  over  to  my  said  brother  as  in  said  sixth  clause  provided.  The 
sum  thus  invested  shall  upon  the  death  of  my  said  brother  be  paid 
over  to  my  sister  Margaret  and  her  heirs." 

By  the  sixth  clause  of  the  will  the  executors  were  directed  to 
invest  a  sum  sufficient  to  produce  a  dividend  or  income  of  $600  a 
year,  which  dividend  they  were  directed  to  pay  over  to  the  Rev. 
Philip  Devlin,  D.  D.,  of  Newtown-limavaddy,  county  of  Derry, 
Ireland,  and  upon  his  death  they  were  directed  to  pay  over  the  sum 
invested  to  such  person  or  persons  as  he  might  by  an  instrument  in 
writing  appoint.  By  the  third  clause  of  the  first  codicil  to  his  will 
a  change  was  made  by  which  the  executors,  were  directed  to  invest, 
according  to  the  will,  a  sufiicient  sum  to  produce  a  dividend  or 
income  of  $1,000  per  annum,  which  dividend  was  to  be  paid  over 
as  directed  in  the  will ;  and  the  sum  invested  upon  the  death  of  the 
brother  was  also  to  be  paid  over  in  accordance  with  the  provisions  of 
the  clause  of  the  will,  that  is  to  say,  to  such  person  or  persons  as  he 
might  by  an  instrument  in  writing  designate.  And  by  the  third 
clause  of  the  second  codicil,  as  we  have  seen,  another  change  was 
made  by  which  the  dividend  was  increased  and  the  sum  invested 
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directed  to  be  paid  over  to  bis  sister  Margaret  and  her  heirs.  It 
'  mnst  be'  confessed  that  the  rules  which  affect  the  question  to  be 
considered  in  this  case  are  somewhat  difficult  of  precise  comprehen- 
sion and  application,  but,  nevertheless,  that  which  must  control 
herein  can  without  serious  disturbance  be  eliminated.  In  the  case 
of  Warner  v.  Durant  (76  N.  T.,  133),  and  which  presented  the 
question  whether  a  legacy  b.ecame  vested  in  the  legatee  in  his  life 
time,  though  he  died  before  the  time  fixed  for  the  payment,  the 
court  said :  "  It  is  a  general  principle  that  where  the  gift  is  absolute 
and  the  time  of  payment  only  postponed ;  time  not  being  of  the 
substance  of  the  gift,  but  relating  only  to  the  payment,  does  not 
suspend  the  gift  but  merely  defers  the  payment."  And  having 
declared  that  that  principle  would  not  act  in  that  case  to  vest  the 
legacy  said  that  there  was  another  rule  to  be  noticed,  which  was 
this :  "  Where  there  is  no  gift  but  by  a  direction  to  executors  or 
trustees  to  pay  or  divide,  and  to  pay  at  a  future  time,  the  vesting  in 
the  beneficiary  will  not  take  place  until  that  time  arrives."  *  *  * 
"  But  this  rule  does  not  act  in  this  case ;  for  there  has  been  a  dis- 
tinction grafted  upon  it.  It  is  this :  Where  the  gift  is  to  be  severed 
insianter  from  the  general  estate  for  the  benefit  of  the  legatee ;  and 
in  the  meantime  the  interest  thereof  is  to  be  paid  to  him ;  that  is  • 
indicative  of  the  intent  of  the  testator  that  the  legatee  shall,  at  all 
events  have  the  principal,  and  is  to  wait  only  for  the  payment  until 
the  day  fixed." 

In  this  case  the  testator  by  his  will  provided  for  the  investment 
of  a  sum,  and  the  payment  of  the  interest  or  income  of  it  to  his 
brother,  before  the  general  disposition  of  his  estate.  Immediately 
after  the  sixth  clause  already  mentioned,  by  the  seventh  clause,  he 
provided  that  all  the  rest,  residue  and  remainder  of  his  estate,  both 
real  and  personal,  jshould  be  divided  into  six  equal  parts.  It  is  clear 
therefore,  to  use  the  language  of  Warner  v.  Durant  {supra),  that 
he  severed  the  gift  from  the  general  estate  for  the  benefit  of  the 
persons  named,  i.  ^,,  his  brother  and  Margaret,  his  sister,  who  is 
mentioned  as  the  residuary  legatee  by  the  last  codicil. 

In  the  case  of  Zoder  v.  Hatfield  (71  N.  Y.,  92)  the  question 
whether  legacies  vested  in  legatees^n  their  lifetime  was  considered 
and  the  court  said :  "  Certainly,  the  idea  conveyed  by  the  terms  of 
the  gift,  as  above  stated,   is  of  an  absolute,  sure  and  lasting  bequest 
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to  belong  at  once  and  forever  to  the  legatees  nanaed,  or  to  those 
coming  after  them  in  legal  succession ;  while  the  severance  of  the 
clause  of  bequest  from  the  clause  of  time  of  payment  repels,  rather 
than  supports,  the  notion  that  more  than  the  time  of  payment  wbb 
meant  to  be  contingent.  The  gift  is  direct  to  the  legatees  and  their 
heirs,  and  is  independent  of  the  direction  when  to  pay.  In  such 
case  the  rule  is  that  the  direction  for  payment,  on  the  happening 
of  an  event  named,  shall  not  defer  the  vesting  of  the  legacy." 
And  the  court  further  said  that  the  words  of  the  gift  in  the  will  in 
that  case  being  "to  them  and  their  heirs  forever"  were  entitled  to 
weight,  inasmuch  as  they  showed  that  the  testator  had  in  mind  a 
permanent  separation  from  the  bulk  of  his  estate  of  the  amount  of 
these  legacies  and  the  transmission  of  it  in  a  different  course  of 
succession.  And  it  was  also  stated  to  be  another  rule  that  if  the 
direction  to  pay  at  a  future  period  be  for  the  convenience  of  the 
estate  or  to  let  in  some  other  interest  the  vesting  of  the  gift  was 
not  prevented.  A  proposition  for  which  the  case  of  PacJcham  v. 
Gregory  (4  Hare,  398)  was  cited. 

As  already  suggested,  it  is  quite  evident  that  the  testator  separa- 
ted the  sum  to  be  invested  for  the  benefit  of  his  brother  from  'the 
bulk  of  his  estate,  and  intended  not  only  that  his  brother  should 
enjoy  the  benefit  of  the  income  arising  from  it,  but,  originally,  that 
he  should  have  the  power  of  disposing  of  it  in  such  manner  as  he 
might  think  proper,  by  an  instrument  in  writing.  When  the  change 
in  the  sum  to  be  invested  took  place  which  was  accomplished  by 
the  second  codicil,  this  intention  was  not  in  any  way  changed,  inas- 
much as  it  was  provided  that  upon  the  death  of  his  brother  the  sum 
invested  should  be  paid  over  to  his  sister  Margaret  and  her  heirs — 
these  words  "  and  her  heirs "  having,  according  to  the  case  just 
cited  and  the  rule  just  stated,  an  important  effect  on  the  question  of 
intention.  There  are  several  cases  kindred  to  this  holding  that, 
wliere  the  benefit  of  a  legacy  is  given  for  life  to  one  and  after  hia 
death  to  another,  the  interest  of  the  second  legatee  is  vested,  and  hi& 
personal  representatives  would  be  entitled  to  the  property,  though 
he  die  in  the  life  time  of  the  person  to  whom  the  property  is 
bequeathed  for  life.  {TerriU  v.  Pvblic  Adrmnistratar^  4  Bradf., 
245  ;  Bark^  v.  WoodB^  1  Sandf .  Ch.,  129 ;  GonJdm  v.  Moare^,  2 
Bradf.,  179 ;  Packhmn  v.  Oregory^  8upra,) 
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In  the  case  of  Jiecldl  v.  Guyon  (12  Hun,  396),  the  executors 
w^re  directed  by  the  testator  to  invest  and  to  keep  invested,  out  of 
his  estate  the  sum  of  two  thousand  dollars,  and  to  apply  the  increase 
thereof  to  the  support  of  his  nephew  George  B.  Seguine  and  during 
the  full  term  of  his  natural  life ;  and  at  and  upon  the  decease  of 
the  said  Greorge  B.  Seguine,  he  directed  the  sum  named  so  to  be 
inTested  to  be  paid,  in  equal  parts,  to  Mary  Jane  Guyon,  wife  of 
Peter  Guyon,  Martha  Jane  Guyon,  wife  of  John  Wesby  Guyon ; 
and  Helena  Seguine,  children  of  said  George  B.  Seguine,  and  Mar- 
tha Guyon,  daughter  of  said  Peter  Guyon.  Martha  Guyon  died 
before  George  B.  Seguine  and  the  defendants  were  her  administra- 
tors. It  was  claimed  from  that  circumstance  that  she  had  no  vested 
interest  in  the  legacy  and  that  none  passed  to  her  personal  represen- 
tatives. It  was  held,  however,  that  the  legacy  became  vested  at  the 
death  of  the  testator.  And  this  proposition  was  sustained  by  the 
several  cases  cited. 

In  Betta  v.  BetUy  (4  Abb.  N.  C,  317),  in  conJBrmation  of  the 
doctrine  stated,  Justice  Van  Vobst  said  :  "  The  general  rule  to  be 
extracted  from  the  authorities  is  that  when  legacies  are  payable  in  the 
future,  without  condition  annexed,  or  any  expressed  intention  of  the 
testator  to  the  contrary,  whether  they  are  of  personal  property  or  of 
real  estate  directed  to  be  sold  to  discharge  them,  they  vest  at  the 
death  of  the  testator,  and  this  though  a  life  estate  may  intervene 
before  payment." 

In  addition  it  must  be  said,  as  illustrated  by  DEiao,  C.  J.,  that 
the  general,  if  not  the  universal  rule  is,  that  where  there  is  a  person 
in  being  in  whom  the  estate  in  remainder  would  vest  in  possession 
if  the  precedent  estate  should  immediately  terminate,  it  is  vested  in 
interest,  though  it  may  not  be  certain  that  such  person  wiU  be  living 
or  qualified  to  take  at  the  actual  cessation  of  the  prior  estate; 
{Matter  qf  ike  Trustees  N.  Y.  P.  B.  Pub.  School,  31  K  T.,  589 ; 
Bee,  also,  Ijwingston  v.  Chreene,  52  N.  T.,  118.) 

It  is  not  denned  necessary  to  accumulate  authorities  upon  the 
proposition  thus  stated.  It  was  clearly  the  intention  of  the  testator 
to  devote  the  sum  to  be  invested  to  the  persons  named,  who  were 
his  brother  and  sister ;  and  it  seems  to  be  free  from  doubt,  there- 
fore, that  the  plaintiff  is  entitled  to  recover. 

The  defendant's  rely,  among  other  cases,  upon  that  of  Cotton 
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4t  al.  V.  Fox  et  al.  (67  N.  T-,  348).  The  question  presented  in 
that  case  sprung  from  the  eighth ,  clause  of  the  will,  by  which  the 
testator  gave,  devised  and  bequeathed  all  the  rest,  residue  and 
remainder  of  his  estate,  both  real  and  personal,  to  his  executors 
upon  the  trust  named  in  it,  viz. :  to  pay  the  income,  rents,  issues  at  d 
profits  to  his  brothers,  naming  them,  and  his  sisters,  naming  them, 
equally,  share  and  share  alike,  during  their  joint  lives,  and  after 
their  several  deaths  to  divide  the  real  and  personal  estate  among  the 
children  of  his  brothers  and  sisters  respectively,  the  children  to  take 
the  parent's  share ;  and  he  then  declared  as  follows :  "  And  I  hereby 
expressly  declare  that  in  case  either  of  my  said  brothers  or  sisters 
shall  die,  leaving  the  others  surviving,  then  the  income  herein 
intended  for  the  one  or  the  other  so  dying*,  shall  be  paid  to  the 
issue  or  representative  of  the  one  or  the  other  so  dying." 

It  was  contended  in  that  case,  by  the  counsel  for  the  plaintiff  that 
the  interests  of  the  children  of  the  respective  brothers  and  sisters 
vested  in  th^m  at  the  death  of  the  testator.  But  this  was  held 
untenable.  The  court  said :  "  Here,  in  the  first  place,  the  title  is  in 
express  terms  vested  in  the  executors,  and  there  is  no  provision  for 
paying  any  part  of  the  corpus  until  the  death  of  the  four  beneficiaries ; 
in  fact,  as  we  have  seen,  the  provisions  of  the  will  repel  any  such  idea. 
The  testator  placed  the  title  of  this  portion  of  his  property  in  his 
executors,  and  directed  that  it  should  remain  there  until  the  death 
of  four  persons,  with  a  limitation  over  to  such  of  their  children  as 
should  be  living.  It  is  a  future  interest  or  estate  contingent  upon 
surviving  the  four  persons  named." 

That  case  is  very  different  from  the  present,  for  the  reason  of  the 
limitation  suggested,  and  for  another  reason,  namely,  that  the  title 
to  the  estate  Out  of  which  the  payment  was  to  be  made  was  in 
express  terms  vested  in  the  executors.  In  this  case  the  executors 
were  directed  to  invest,  without  any  prior  provision  that  the  title 
should  vest  in  them. 

The  case  of  Magill  v.  McMillan  (23  Hun,  193),  was  a  case  also  in 
which  all  the  property  of  the  testator  was  given  to  the  executors 
with  power  of  sale  and  disposition  and  trust,  to  manage  the  estate 
and  invest  the  principle  and  to  collect  the  income  and  pay  it  over 
to  his  five  children  named  in  equal  proportions,  until  Ellen,  one  of 
them,  arrived  at  the  full  age  of  twenty-ojie  years,  or  in  case  of  her 
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death,  until  Margaret,  another  one  of  his  children,  became  twenty- 
one  years  of  age.  Upon  the  arrival  of  Ellen  at  the  age  of  twenty- 
one  years,  or  in  case  of  her  death,  when  Margaret  reached  that  age, 
the  executors  were  directed  to  sell  all  his  real  property  and  convert 
his  personal  property  into  money,  and  then  to  divide  his  said  estate 
between  the  said  children  equally,  share  and  share  alike.  It  was 
also  provided  that  should  any  of  his  children  die  before  such  di  ;tri- 
bution,  leaving  issue  her  surviving,  such  issue  should  take  the  share 
his,  her  or  their  parent  would  have  been  entitled  to  if  living,  and 
in  the  same  manner,  i.  e,y  in  equal  shares.  One  of  the  children 
died  intestate  leaving  a  husband,  but  was  of  full  age  at  the  time  of 
her  death  which  took  place  before  Ellen  arrived  at  the  age  of 
twenty  one-years.  The  husband  of  Mary  Ann  claimed  the  share 
his  wife  would  have  received  on  the  distribution  had  she  lived  until 
the  time  came  for  this  purpose,  on  the  theory  that  her  interest 
vested  at  the  death  of  the  testator.  It  was  held  that  there  was  no 
immediate,  gift  to  the  children,  as  aU  was  given  to  the  executors 
to  divide  among  the  children  when  Ellen  arrived  at  the  age  of 
twenty-one  years,  until  which  time  the  title  to  all  the  property  was 
in  the  executors,  and  none  but  living  children  could  share  in  the 
distribution  ;  and  further,  that  the  right  to  share  in  the  distribution 
was  contingent  upon  the  duration  of  the  life  of  the  beneficiary 
EUen,  or  until  she  became  twenty-one  years  of  age;  and  also  that 
futurity  was  annexed  to  the  substance  of  the  gift  and  not  to  the 
time  of  payment. 

That  case  is  essentially  different  from  the  one  in  hand  for  the 
direction  is  absolutely  to  pay  upon  the  death  of  the  brother  of 
the  testator  to  Margaret,  his  sister  named  in  the  codicil. 

There  are  many  cases  referred  to  by  the  counsel  for  the  defend- 
.  ants  in  his  able  and  elaborate  brief  which  have  been  examined,  and 
in  regard  to  which  it  is  only  necessary  to  say  that  they  are  distin- 
gnishable  from  the  present  case  and  in  no  way  conflict  with  the  rule 
herein  stated  as  controlling  of  the  question  presented  according  to 
the  adjudication  in  this  State.  It  must  be  said  also  that  due  con- 
sideration of  the  entire  will  does  not  lead  to  the  conclusion  that  the 
testator  intended  to  do  other  than  was  expressed  by  the  codicil, 
namely,  to  separate  from  the  bulk  of  his  estate  the  sum  directed  to 
be  invested,  and  to  give  the  income  thereof  to  his  brother  during 
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his  life  and  the  principal  absolutely  to  Margaret  and  her  heirs  upon 
her  death. 

It  further  appears  that  the  executors  set  aside  and  invested  for 
Philip  Devlin  the  sum  of  $26,390.63,  which  amount  and  invest- 
ment were  approved  by  the  decree  of  the  surrogate  upon  the  final 
accounting  in  December,  1878,  to  which  Philip  Devlin  and  the 
administrator  of  Margaret  Doherty,  the  testatoi^'s  sister,  were  par- 
ties ;  that  the  entire  estate  had  been  distributed  under  and  in  the 
manner  directed  by  the  surrogate's  decree,  and,  further,  that  this 
money  invested  in  bonds  of  the  United  States  was  diminished  by  a 
call  of  the  government  for  them.  It  also  appears  that  the  invest- 
ment originally  produced  an  income  larger  than  the  £250  mentioned 
in  the  codicil,  which  balance  was  paid  over  by  the  defendants  to 
other  legatees  under  the  will.  It  appears,  further,  that  the  amoxmt 
paid  by  the  United  States  government  for  the  bonds  which  became 
the  subject  of  the  investment  was  $25,000,  and  that  in  August,  1879, 
the  defendants  invested  $24,650  of  the  first  mentioned  amount  in 
bonds  of  the  United  States,  commonly  known  as  United  States  cur- 
rency sixes,  leaving  a  cash  balance  of  $350  in  the  hands  pf  the 
executors;  and,  further,  that  this  last  mentioned  investment  has 
not  produced  a  yearly  income  of  £250,  but  of  $1,200.  In  addition 
to  which  a  yearly  income  has  been  derived  from  the  $350,  amount- 
ing to  twenty-one  dollars  per  annum. 

Under  these  circumstances  we  think  that  the  plaintiff  should  take 
the  fund  in  its  present  condition  as  diminution  arose  from  no  fault 
or  neglect  on  the  part  of  the  defendants,  and  as  there  is  no  provi- 
sion in  the  will  which  requires  that  any  other  than  the  sum  invested 
for  the  particular  fund  set  apart  should  be  paid  over.  The  invest- 
ment involved  a  single  act  by  the  executors,  and  the  fund  set  apart 
was  to  be  paid  over  on  the  death  of  the  life  tenant. 

Judgment  for  the  plaintiff  is  awarded  in  accordance  with  these 
views. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  ordered  for  plaintiff. 
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In  the  Matter  of  thb  Abbitration  between  "  THE  NATIONAL 
BANK  OF  THE  REPUBLIC'^  and  "THE  FIRST 
NATIONAL  BANK  OF  THE  CITY  OF  NEW  YORK," 
REflPONDElrra,  and  ROBERT  L.  DARRAGH,  Appellant. 

Avwrd — mU  he  Mi  cutde  if  tha  orMrcUon  receive  evidence  in  (he  abeenee  of  the  > 
parUsB — wTien  the  mieeonduet  of  am,  arbitrator  ma/y  he  shown  hy  the  c^ffldavit  of 
one  of  his  associates  who  rtfused  to  eign  the  award. 

Where,  after  a  case  has  been  closed,  one  of  three  arbitrators  produces  and  exhibits 
to  the  others,  in  the  absence  of  the  parties,  written  testimony  signed  by  a  com- 
petent witness,  which  relates  to  one  of  the  controverted  issues,  the  award 
should  be  set  aside  if  it  could  by  any  possibility  have  been  affected  by  the 
evidence  so  received. 

The  fact  that  the  strong  prei>onderance  of  the  testimony  seems  to  show  that  the 
new  evidence  was  not  received  or  considered  by  the  arbitrators  in  making  their 
award  will  not  be  sufficient  to  sustain  it 

A  motion  to  vacate  an  award  for  the  wrongful  and  improper  behavior  of  the 
arbitrators  may  be  made  upon  an  affidavit  of  one  of  the  arbitrators,  who 
refused  to  sign  the  award  because  he  considered  the  conduct  of  the  other  arbi- 
trators to  be  illegal  and  unfair. 

Appeal  from  an  order  made  at  a  Special  Term  refusing  to  vacate 
an  award. 

Joseph  H.  ChoaUy  for  the  appellant. 

Fisher  A.  Bakery  for  the  respondents, 

Bbadt,  J.: 

It  appears  that  on  the  8th  of  May,  1880,  the  appellant  entered 
into  a  building  contract  with  the  respondents,  which  provided  for 
the  settlement  by  arbitration  of  all  questions  or  disputes  arising  dur- 
ing the  progress  of  the  work ;  and  certain  questions  having  arisen 
respecting  the  settlement  of  the  accoimts  three  arbitrators  were 
appointed  pursuant  to  the  provisions  of  the  contract,  under  a  written 
stipulation  dated  March  3, 1882,  who  were  to  adjust  their  diflferences. 

The  appellant  claimed  that  there  was  due  to  him  the  sum  of 
$46,008.83  and  a  sum  of  intereftt  in  addition.  The  respondents 
asserted  that  there  was  nothing  due  owing  to  their  right,  as  they  con- 
tended, to  have  certain  deductions  made,  and  which  deductions 
consisted  of  five  separate  items  specifically  set  forth  in  the  submission. 
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The  arbitrators  were  also  invested  with  power  to  award  the  pay- 
ment  of  the  costs  and  expenses  of  the  arbitratiop,  to  be  paid  by  the 
parties  in  equal  parts.  All  the  testimony  having  been  taken,  the 
matter  was  finally  closed  on  the  29th  of  April,  1882.  On  the  thir- 
teenth of  May  following  an  award  to  the  appellant  of  $26,524.76 
was  made,  which  was  signed  by  but  two  of  the  arbitrators,  Messrs. 
F.  C.  Withers  and  O.  W.  Norcross,  the  third,  Leopold  EidKtz, 
refusing  to  sign  the  award,  as  he  asserts,  for  the  reason  of  his  con- 
viction that  the  conduct  of  the  other  arbritrators  was  illegal  and 
nnfair. 

One  of  the  questions,  and  it  would  seem  an  important  one,  to 
which  the  attention  of  the  arbitrators  was  called  and  to  which  the 
deduction  related,  was  that  of  the  construction  of  certain  arches  and 
ceilings  in  which  cracks  and  deflections  had  made  their  appearance, 
and  for  which,  as  they  resulted  from  the  alleged  imperfect  per- 
formance of  the  contract  >on  the  part  of  the  appellant,  the  respond- 
ents claimed  an  allowance.  There  can  be  no  doubt  of  the  importance 
of  this  feature  of  the  controversy.  After  the  case  was  closed, 
and  in  the  absence  of  the  parties,  one  of  the  arbitrators,  Mr. 
Withers,  produced  and  exhibited  to  the  other  arbitrators,  it  is 
claimed,  certain  written  testimony  signed  by  a  competent  witness, 
as  to  the  solid  and  intact  constructive  appearance  of  certain  ^  other 
arches  in  another  building,  which  were  alleged  to  be  constructed  of 
the  same  material  as  that  which  the  appellant  was  required  to  use 
in  the  construction  of  those  under  consideration.  The  occurrence 
of  this  incident  does  not  seem  to  be  denied  by  the  arbitrators, 
although  as  to  the  motive  for  creating  and  using  it  and  as  to  the  cir- 
cumstances of  its  production  they  may  differ.  The  appellant  aflSrmB . 
that  he  was  never  given  an  opportunity  to  meet  this  evidence  or  to 
rebut  it,  althor^h  he  believes  that  he  might  have  established  its 
falsity.  A  motion  was  made  upon  this  circumstance,  and  it  would 
seem  upon  it  alone,  to  vacate  the  award,  which  was  denied,  the 
learned  justice  who  presided  when  it  was  made  disposing  of  it  in  an 
opinion  which  is  as  follows  : 

"  The  strong  preponderance  of  testimony  seems  to  be  to  the  effect 
that  the  alleged  new  evidence  was  not  received  or  considered  by  the 
arbitrators  in  making  their  award." 

The  appellant  insists  that  the  award  is  void  because  it  is  not 
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coextensive  with  its  submission,  five  questions  of  difference  having 
been  distinctly  stated  which  the  arbitrators  were  to  determine  separ- 
ately. Bat  it  is  not  deemed  necessary  to  consider  this  proposition 
for  the  reason  that  it  was  not  presented  for  the  consideration  of  the 
court  below,  the  motion  there  made,  as  already  suggested,  being 
predicated  entirely  of  the  misconduct  of  the  arbitrators  in  using  an 
item  of  evidence  which  was  given  after  the  case  was  closed  and  in 
the  absence  of  the  parties  and  without  their  consent.  It  is  insisted 
by  the  respondents  that  the  affidavit  of  the  arbitrator  disclosing  the 
alleged  misconduct  of  his  associates  cannot  be  received;  and  this  is- 
fonhded  upon  a  proposition  which  has  been  sustained  by  the  adju- 
dications in  this  State,  although  perhaps  somewhat  in  conflict,  that 
arbitrators  hke  jurors  sh^ll  not  be  permitted  to  impeach  their 
award.  But  these  cases  have  no  application  to  the  present  motion, 
for  the  reason  that  Mr.  Eidlitz,  the  arbitrator  upon  whose  evidence 
the  appellant  relies,  refused  to  sign  the  award.  It  is,  therefore,  not 
within  the  principle  of  the  cases  referred  to.  He  is  not  engaged  in 
the  effort  to  impeach  his  award,  but  assails  an  award  in  which  lie 
might  have  participated,  but  in  which  he  refused  to  take  part  and 
for  the  reason  that  it  was  against  his  convictions  as  to  the  rights  of 
the  appellant. 

In  the  case  of  Dohe  v.  James  (4  N.  Y.,  675)  it  was  said :  "  The 
award  of  February  twenty-fifth  upon  the  matters  submitted  wa& 
conclusive  between  the  parties  nntil  set  aside,  and  no  parol  testi- 
mony, not  even  of  the  arbitrators,  was  admissible  to  contradict  or 
impeach  it."  And  this  statement  of  this  rule,  as  one  prevailing  in 
this  State,  was  sustained  by  numerous  cases  cited. 

In  the  case  of  Brigga  v.  Smith  (20  Barb.,  418),  in  which  the  case 
just  cited  was  considered,  it  was  declared,  "  and  the  chancellor  said,. 
•  in  CamjibeU  v.  Western  (3  Paige,  126,  137),  that  an  arbitrator  who 
has  signed  an  award  cannot  be  allowed  to  contradict  his  solemn  act 
and  to  say  that  he  did  not  concur  in  it  any  more  than  aL  juror  who 
has  concurred  in  a  general  verdict  would  be  permitted  to  swear  he 
was  not  convinced  it  was  right." 

This  rule,  however,  is  not  absolute,  as  will  be  seen  by  reference  to 
the  following  cases :  In  Matter  Williams  (4  Denio,  194, 196) ;  Smith 
T.  Brigga  {svpra) ;  Van  CorUandt  v.  UnderhiU  (17  Johns.,  405). 

A3  already  suggested,  however,  these  cases  have  no  applicatioi^ 
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here,  for  the  reason  that  the  arbitrator  upon  whose  testimony  and 
statement  the  appellant  relied,  did  not  unite  in  the  award,  but  on 
the  contrary  refused  to  do  so. 

It  has  already  been  suggested  that  there  is  no  doubt  about  the 
incident  upon  which  the  appellant  relies,  and  for  that  reason  the 
award  should  be  set  aside.  The  possibility  that  two  of  the  arbitra- 
tors, or  that  either  of  them  was  influenced  by  the  evidence  objected' 
to,  is  sufficient  to  demand  a  reconsideration  of  the  controversy. 

In  Drew  v.  Drew  (2  Macq.  Scotch  App.  Cas.,  1,  8),  which  was  a 
case  in  which  evidence  was  received  during  the  absence  of  the  parties, 
the  lord  chancellor  held  that  an  arbitrator  misconceives  his  duty  if  he, 
in  the  minutest  lespect,  takes  upon  himself  to  listen  to  evidence 
behind  the  back  of  a  party  who  is  interopted  in  controverting,  or  is 
entitled  to  controvert  it.  And  Patterson,  J.,  In  re  Plewa  and 
Middleton  (6  Q.  B.,  845,  852),  said :  "  It  is  true  that  the  erroneous 
proceeding  related  to  a  very  small  matter ;  but  if  it  were  sanctioned 
in  any  instance,  the  referees  in  every  case  of  joint  arbitration  might 
agree  to  carry  on  their  inquiries  apart." 

In  that  case  it  appears  that  several  arbitrators  each  separately 
examined  a  witness  in  relation  to  a  small  matter  of  difference.  And 
CoLEEiDOE,  J.,  said  :  "  To  uphold  this  award  would  be  to  authorize 
a  proceeding  contrary  to  the  first  principles  of  justice. .  The  arbi- 
trators here  carried  on  examinations  apart  from  each  other,  and 
from  the  parties  to  the  reference ;  whereas  it  ought  to  have  been 
conducted  by  the  arbitrators  and  umpire,  jointly,  in  presence  of  the 
parties."  And  this  question  has  recently  been .  considered  in  the 
case  of  Fudickar  v.  The  Quardicm  Mutual  Life  Insv/rance  Com" 
pwny  (62  N.  Y.,  392),  in  which  the  court  say  (at  page  405) :  "  But 
any  violation  of  natural  justice  by  an  arbitrator,  such  as  receiving 
material  evidence  from  one  of  the  parties,  without  the  knowledge  ^ 
or  consent  of  the  other,  should  be  condemned,  and  in  several  cases 
awards  have  been  set  aside  for  this  reason."  The  learned  justice 
delivering  the  opinion  of  the  court  cited  the  cases  upon  which  the 
proposition  rests. 

Section  2374  of  the  Code  specifies  the  cases  in  which  an  award 
may  be  vacated,  and  the  first  subdivision  of  that  section  is :  "  Where 
the  award  was  procured  by  corruption,  fraud  or  other  undue 
means." 
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The  authorities  to  which  reference  has  been  made,  and  the  prin- 
ciple which  they  establish  seem  to  demonstrate  that  the  receipt  of 
evidence  which  by  any  possibility  may  have  influenced  the  award, 
must  be  regarded  as  an  illustration  of  undue  means. 

It  cannot  be  understood  why  Mr.  Withers  should  have  sought  thq 
evidence  which  was  obtained  after  the  case  was  closed  and  exhibited 
it  to  Mr.  Eidlitz,  one  of  his  associate  arbitrators,  unless  he  considered 
it  important.  He  says  in  his  affidavit  that  about  two  days  before 
the  final  meeting  he  saw  Mr.  Radford  and  .asked  him  to  make  the 
memorandums  set  out  in  the  affidavit  of  ^  Mr.  Eidlitz,  that  he  might 
convince  Eidlitz  that  he  (Withers)  was  not  mistaken  as  to  the  width 
of  the  arches  which  he  (deponent)  had  seen,  and  that  he  made  the 
diagram  and  got  the  memorandum  for  no .  other  purpose  than  to ' 
convince  Eidlitz  that  he  had  made  no  mistake  in  saying  that  he  had 
Been  arches  in  a  house  mentioned  of  greater  than  six  feet  span  ;  that 
he  did  not  intend  to  use  said  memorandum  as  testimony  in  the  case, 
and  did  not  get  it  for  that  purpose ;  and,  further,  that  he  did  not 
Bay,  as  charged  against  him,  that  he  deemed  it  proper  to  use  in  said 
case.  It  is  quite  apparent  that  it  related  to  one  of  the  issues,  if  not 
the  chief  issue,  in  controversy  between  the  parties ;  and  if  it  was 
used  for  any  purpose  to  produce  any  result  aflFecting  the  fact,  or 
was  likely  to  do  so,  the  award  should  not  be  permitted  to  stand. 

The  learned  justice  in  the  court  below  disposed  of  the  application 
on  the  proposition  that  there  was  a  preponderance  of  evidence  to 
the  effect  that  the  new  evidence  was  not  received  or  considered  by 
the  arbitrators  in  making  their  award.  This  does  not  meet  the 
question  presented  affecting  the  validity  of  the  award.  It  is  whether 
improper  evidence  has  been  received,  which  by  any  possibility  may 
have  affected  the  conclusion  at  which  the  arbitrators  arrived  who 
made  the  award.  In  this  case  there  is  no  doubt  that  the  evidence 
was  received,  and  it  is  impossible  for  the  court  to  say  that  it  did  not 
affect  the  conclusions  at  which  they  arrived. 

For  these  reasons  it  is  thought  that  the  award  should  be  vacated 
and  the  order  appealed  from  reversed.  • 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 


Order  reversed. 

Hun— Vol.  XXX. 
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HENRY  DE  STUCKLE,  Appellant,  v.  THE  TEHUANTEPEO 
RAILWAY  COMPANY  and  Others,  Respondents. 

Additional  aUawanes — can  only  be  gra/nied  upon  the  &ntry  of  the  final  judfffnerU. 

An  additional  allowance  cannot  be  granted,  upon  ovemiling  or  sustaining  a 
demurrer  with  leave  to  answer  over,  on  payment  of  costs  ;  but  only,  if  at  all, 
when  the  final  Judgment  is  pronounced  that  unconditionally  terminates  the 
action  and  fixes  absolutely  th^  right  of  the  succcessful  party  to  tax  his  costs 
under  the  Code. 

Appeal  from  an  order  made  at  Special  Term,  granting  an  extra 
allowance,  on  directing  a  judgment  for  the  defendants  on  sustaining 
a  demurrer  to  the  complaint,  with  leave  to  the  defendants  to  serve 
an  amended  answer  upon  payment  of  costs. 

F.  R.  Coudert^  for  the  appellant. 

Albert  Stichney^  for  the  respondents. 

Davis,  P.  J. : 

The  judgment  of  the  Special  Term  sustained  the  demurrer  and 
ordered  an  interlocutory  judgment  thereon  for  the  defendants,  but 
provided  that  the  plaintiff  may  at  any  time  within  twenty  days 
after  service  of  a  copy  of  the  order  sustaining  the  demurrer,  and 
upon  payment  of  the  costs  of  this  action,  serve  an  amended  com-  * 
plaint  herein,  and  that  upon  failure  to  do  so,  and  upon  proof  by 
affidavit  of  such  failure,  the  defendants  might  enter  final  judgment 
in  their  favor.  The  additional  allowance. was  made  under  section 
3258  of  the  Code.  It  is  not  contended  that  this  is  not  a  difficult 
and  extraordinary  case,  but  it  is  insisted  that  the  granting  of  the 
allowance  was  premature. 

We  are  of  opinion  that  this  objection  was  well  taken.  The  Code 
contemplates  but  one  allowance,  and  that  only  upon  final  judgment. 
None  can  be  granted  upon  an  interlocutory  judgment  sustaining  a 
demurrer  with  leave  to  amend,  which  is  the  judgment  rendered  in 
this  case.  An  additional  illowance  after  it  is  proj>erly  granted, 
becomes  a  part  of  the  costs  of  the  action  which  the  successful  party 
is  entitled  to  recover,  and  if  such  allowance  be  granted  upon  sus- 
taining or  overruling  a  demurrer  where  leave  is  given  to  amend  on 
payment  of  costs,  the  unsuccessful  party  on  the  demurrer  may  be 
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oompelled  to  paj,  as  a  condition  of  leave  to  answer,  an  additional 
allowance  in  a  case  when  final  judgment  may  ultimately  be  rendered 
in  his  favor.  We  are  satisfied  that  this  result  was  not  in  contem- 
plation of  the  Code.  There  cannot  be  two  extra  allowances  granted 
in  the  same  case,  although  the  case  may  have  been  tried  several  times. 
{Flynn  et  aZ.,  <w  Admrs.,  v.  Equitable  Life  Tna.  Co.^  18  Hun^  212.) 

The  Superior  Court  in  McDonald  v.  MaUory  (14  J.  &  S.,  58, 
63)  laid  down  the  correct  rule  in  these  words :  "  The  test  must  be 
that  the  action  has  terminated  in  such  form  that  the  successful  party 
can  lawfully  claim  the  payment  of  the  costs  on  3uch  termination, 
and  enforce  their  payment." 

An  additional  allowance  cannot,  therefore,  be  granted  upon  sus- 
taining or  overruling  a  demurrer,  with  leave  to  answer  over  on 
payment  of  costs,  but  only,  if  at  all,  when  the  final  judgment  is 
pronounced  that  unconditionally  terminates  the  action  and  fixes  the 
right  of  the  successful  party  to  tax  his  costs  absolutely^under  the  Code. 

The  order  should,  therefore,  be  reversed,  without  prejudice  to  a 
renewal  of  the  application,  whenevjerthe  defendants  become  entitled 
to  apply  for  final  judgment  in  the  action,  with  ten  dollars  costs  of 
this  appeal,  besides  disbursements. 

BsADT  and  Daihels,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


EYLA]srD    H.    MACDONALD,    Appellant,    v.    MAE?    R 
WOODBURY,  ExEoxjTBix,  etc.,  Kespondbnt. 

MMenoe^  depcktion  ofapa/rty  taken  before  the  trial— tehen  it  may  be  read  in  evidene$ 
(tfter  the  death  of  the  adwree  party  —  Oode  cf  CitU  Proeedwre,  aeo.  829. 

After  issue  bad  been  joined  in  tbis  action  tbe  depositions  of  tbe  plaintiff  and 
defendant  were  taken  under  a  stipulation  signed  by  tbeir  attorneys,  providing 
among  otber  tbings  tbat  sucb  depositions  migbt  be  read  upon  tbe  trial.  Tbe 
plaintiff  was  cross-examined  by  tbe  defendant's  coimsel  in  tbe  defendant's  pres- 
ence. Tbe  defendant  died  before  tbe  trial  and  bis  ezecutriz  was  substituted 
in  bis  stead. 

Meld,  tbat  tbe  deposition  of  tbe  plaintiff  sbould  baye  been  received  in  evidence, 
wben  offered  by  bim  upon  tbe  trial,  altbougb  it  related  to  personal  transactions 
bad  witb  tbe  deceased. 

Biee  v.  Motley  (24  Hun,  148)  followed. 
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Appeal  from  a  judgment  dismissing  the  complaint,  entered  upon 
a  nonsuit  directed  at  the  circuit. 

Edward  C,  Graves^  for  the  appellant. 

Reuben  H.  Underhill^  for  the  respondent. 

Bbadt,  J. : 

It  appears  that  this  action  was  originally  against  Henry  Woodbury, 
who  died  during  its  pendency.  It  also  appears  that  after  issue  was 
joined  the  depositions  of  the  plaintiff  and  of  Mr.  Woodbury  were 
both  taken  under  a  stipulation  between  the  respective  attorneys. 
The  examination  of  the  plaintiff  was  conducted  in  the  nature  of  a 
cross-examination  by  Mr.  Underbill,  the  defendant's  counsel,  the 
defendant  being  personally  present.  A  similar  examination  of 
the  defendant  was  also  taken  and  was  signed,  acknowledged  and 
sworn  to  before  a  justice  of  this  court.  The  defendant  died  and  his 
executrix  was  substituted  as  defendant. 

Upon  the  trial  the  plaintiff,,  being  disqualified  from  testifying 
concerning  his  personal  dealings  with  the  deceased,  offered  in  evi- 
dence his  deposition  which  was  taken  as  already  mentioned,  wlxich 
was  excluded  by  the  court.  He  then  offered  the  deposition  of  the 
defendant,  although  it  was  against  his  interest,  which  was  received 
and  read  to  the  jury,  after  which  the  plaintiff's  deposition  was  again 
offered  and  excluded.  The  complaint  was  then  dismissed  upon  the 
ground  that  the  plaintiff  had  not  offered  to  carry  ont  the  contract 
on  which  his  claim  rests,  and  which  seems  to  have  been  an  essential 
prerequisite,  and  as  to  which  there  was  testimony  contained  in  his 
deposition.  The  question  presented  on  this  appeal  therefore,  and 
indeed  the  only  question  presented,  is  whether  the  plaintiff's 
deposition  should  have  been  admitted  and  read  to  the  jury  under 
the  circumstances.  The  precise  question  has  been  decided  by  the 
General  Term  of  the  Second  Department  in  favor  of  the  plaintiff  in 
the  case  of  Bice  v.  Motley  (24  Hun,  143).  Although,  perhaps, 
there  may  be  some  room  to  doubt  the  accuracy  of  this  decision,  yet, 
nevertheless,  we  think  the  reasoning  by  which  it  is  sustained  is  such 
as  to  justify  us  in  concurring. 

The  examination  of  the  plaintiff,  as  we  have  seen,  took  place  in 
the  presence  of  the  defendant,  and  the  cross-examination  was  con- 
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ducted  also  in  his  presence,  and  the  defendant  had  an  opportunity 
to  respond  upon  his  examination  to  all  the  statements  made  by  the 
plaintiff  either  upon  direct  or  cross-examination,  which  it  must  be 
supposed  he  did ;  and  thus  the  respective  parties  perpetuated  their 
statements  in  writing  and  in  a  formal  way.  In  addition  to  the  pro- 
visions of  the  Code  relating  to  the  subject  we  have  in  this  case  an 
express  stipulation  that  these  depositions,  either  or  both,  might  be 
read  upon  the  trial ;  and  substantial  justice  would  seem  to  i*equire 
that  the  stipulation  should  be  enforced,  inasmuch  as  the  plaintiff  by 
the  death  of  the  defendant  is  prevented  from  giving  evidence  which 
is  essential  to  the  maintenance  of  his  action,  and  as  to  which  the 
deposition  is  sufficient,  and  as  to  which  the  defendant's  evidence  is 
also  before  this  court. 

The  judgment  should  therefore  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Davis,  F.  J.,  and  Danisls,  J.,  concurred* 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


.RUSSELL  MURRAY;  Pladttiff  and  Rbspondbnt,  v.  WILLIAM 
H.  HANKIN,  Defendant,  and  WILLIAM  T.  RTLE, 
Appellant. 

Attaehfn&nt — the  affidcmt  must  show  that  no  oountor-daim  wUt»  to  the  knouHedge  of 
the  plaintiff —  wJuU  dtfeeU  in  the  affldavit  a  eubeeqitent  attaching  creditor  may  take 
advantage  of. 

An  attachment  was  issued  upon  an  affidavit  made  by  an  agent  of  the  plaintiff* 
who  stated  that  he  was  personally  acquainted  with  the  facts  and  circumstances 
which  he  therein  set  forth.  He  then  stated  that  the  plaintiff  was  justly  entitled 
to  recover  the  sum  named  upon  the  various  claims  set  forth  "  over  and  above 
all  counter-claims,  discoimts  and  set-offs  existing  in  favor  of  the  defendant  to 
the  knowledge  of  deponerU" 

Upon  a  motion  by  a  subsequent  attaching  creditor  to  have  the  attachment 
vacated: 

Meld,  that  the  affidavit  was  defective  in  failing  to  state  that  the  sum  claimed  was 
due  over  and  above  all  claims  and  set-offs  existing  in  favor  of  the  defendant, 
"  to  the  knowledge  of  the  plaintiff,"  and  that  it  was  not  sufficient  to  show 
that  they  did  not  exist  to  the  knowledge  of  the  plaintiffs  agent. 
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That  the  defect  was  a  jurisdictional  one,  which  was  not  waived  by  the  failure  of 
the  defendant  to  object  to  it.    (Dayib,  P.  J.,  dissenting.) 

jR  Mem$,  that  when  the  action  is  brought  to  recover  the  amount  due  upon  a  prom- 
issory note,  and  also  for  merchandise  sold  at  different  times  to  the  defendant, 
and  upon  claims  assigned  to  the  plaintiff,  the  aflSldavit  should  show  that  as  to 
each  of  the  items  there  is  no  counter-claim  existing  in  favor  of  the  defendant 
to  the  knowledge  of  the  plaintiff,  notwithstanding  the  fact  that  it  is  made  by 
the  plaintiff's  agent  or  attorney  in  fact.    (Per  Bradt,  J.) 

Appeal  from  an  order  denying  a  motion  to  va.cate  an  attachment^ 
made  by  a  subsequent  attaching  creditor. 

Predion  Stevenson,  for  the  appellant. 

Z.  J.  Morrison^  for  the  respondent. 

Bbadt,  J. : 

The  affidavit  upon  which  the  attachment  was  granted  in  this  case 
was  made  by  the  agent  of  the  plaintiff,  who  alleges  that  he  is  per- 
sonally acquainted  with  the  facts  and  circumstances,  which  he  pro- 
ccieds  to  set  forth.  The  claim  consists  of  a  promissory  note  payable 
to  the  order  of  the  plaintifE,  and  a  sale  of  merchandise  made  at  a 
date  subsequent  to  that  of  the  note,  and  of  merchandise  also  sold  to 
various  persons  who  have  assigned  their  demands  to  the  piaiAtiff. 
The  agent  then  states  that  the  plaintiff  is  justly  entitled  to  recover 
for  these  various  claims  the  sum  named  '^  over  and  above  all  counter- 
claims, discounts  and  set-offs  existing  in  favor  of  the  defendant  to 
tlie  knowledge  of  deponent."  The  subsequent  attaching  creditor, 
who  made  the  motion  resulting  in  this  appeal,  assails  the  affidavit, 
because  it  fails  to  comply  with  the  statflte  in  not  averring  that  the 
plaintiff  is  entitled  to  recover  the  sum  demanded  over  and  above 
all  counter-claims  known  to  him,  and  this  objection  seems  to  be  well 
taken. 

Although  the  Code  only  requires  the  necessary  facts  to  be  shown 
by  affidavit  to  the  satisfaction  of  the  judge  granting  the  attachment, 
and  although  the  affidavit  may  therefore  undoubtedly  be  made  by 
an  agent  who  has  the  necessary  knowledge  to  make  the  required 
allegations,  nevertheless  when  the  allegations  are  made  they  must 
be  in  conformity  to  the  statute,  and  particularly  in  a  case  where  the 
attachment  is  granted  upon  a  variety  of  claims,  in  part  originating 
with  the  plaintiff  and  in  part  acquired  by  him  by  assignment.     The 
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statute  requires,  among  other  ihings,  that  the  plaintiff  shall  show, 
either  by  his  own  affidavit  or  by  that  of  somebody  in  his  behalf 
conversant  with  the  facts,  that  there  are  no  counter-claims  known  to 
him,  i,  e.j  known  to  him,  the  plaintiff.  The  asseveration  by  the 
agent,  that  there  were  no  counter-claims  known  to  him,  might  be 
made  with  very  great  propriety ;  when  in  fact  there  were  counter- 
claims known  to^he  plaintiff ;  and  hence  the  necessity  of  the  infor- 
mation which  is  exacted  by  the  statute,  nofi  constat  but  that  in  this 
case  there  was  a  counter-claim  to  some  one  or  more  of  the  numerous 
items  set  forth,  of  which  the  plaintiff  had  knowledge,  but  of  which 
his  agent  had  no  knowledge.  If  the  allegation  of  the  agent  in  his 
affidavit  had  been  that  the  sum  demanded  was  due  over  and  above 
all  counter-claims,  discounts  and  set-offs  existing  in  favor  of  the 
defendant  to  the  knowledge  of  the  plaintiff,  the  affidavit  would 
have  'been  sufficient.  But  the  allegation  is,  that  it  was  due  over 
and  above  all  counter-claims,  discounts  and  set-offs  existing  in  favor 
•of  the  defendant  to  the  ^^  knowledge  of  the  deponent,"  i.  e.y  to  the 
knowledge  of  the  agent,  as  already  suggested.  Inasmuch  as  in  this 
case  an  attachment  was  demanded  for  a  sum  of  money,  which  rested 
partly  upon  merchandise  sold  by  the  plaintiff  to  the  defendant,  and 
partly  upon  claims  assigned  to  him,  the  affidavits  should  perhaps 
ahow  that  as  to  each  of  the  items  there  was  no  counter-claim 
•existing  in  favor  of  the  defendant  to  the  l^owledge  of  the  plain- 
tiff, notwithstanding  that  the  affidavit  on  which  the  attachment  is 
granted  may  be  made  by  the  plaintiff's  agent  or  attorney  in  fact. 

The  objection  taken  is  not  to  a  mere  irregularity  which  the 
defendant  might  be  regarded  as  having  waived,  because  he  made  no 
objection  to  it,  so  far  as  the  court  is  advised.  It  is  to  a  jurisdic- 
tional objection,  {DonneU  v.  WiUzamSy  21  Hun,  216 ;  Rv(ppeTt  v» 
Eaug,  87  N.  T.,  141.) 

For  these  reasons  the  order  made  by  the  court  below  must  be 
reversed  and  the  motion  granted,  with  ten  dollars  costs  and  the  dis- 
bursements of  this  appeal. 

Danibls,  J.,  concurred. 

Davis,  P.  J.  (dissenting) : 

I  do  not  think  a  subsequently  attaching  creditor  ought  to  be 
allowed  to  succeed  upon  a  point  of  this  kind.     The  defendant  in 
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the  action,  by  not  taking  such  an  objection,  waives  it.  The  junior 
attaching  creditor  ought  to  be  required  to  show  that  there  were 
counter-claims  or  ofEsets  which  might  be  interpose.  One  creditor 
should  not  be  allowed  to  trip  up  the  heel  of  another  prior  in 
diligence,  without  being  able  to  assert  some  more  substantial 
objection  than  this.  The  agent  evidently  had  better,  or  at  least  as 
good,  knowledge  of  the  condition  of  things  between  the  plaintiff 
and  the  defendant  as  the  plaintiff  himself.  His  affidavit  on  this 
point  presents  facts  upon  which  the  judge,  in  granting  the  attach- 
ment, might  find  the  facts  asserted  to  be  substantially  proved. 

I  am  of  opinion  that  the  court  below  rightfully  disposed  of  the 
motion. 

Order  reversed  and  motion  granted,  with  ten  dollars  costs  and 
disbursements. 


JOHN  MUEPHT  and  JOHN  NESBIT,  Appellants,  v.  THE 
BOWERY  NATIONAL  BANK,  Respondent,  Impleaded 
WITH  JOHN  MITLHOLLAND  and  Others. 

OoTvtract  with  a  municipiU  corporation  —  Uon  of  persons  furrUsfUng  materials,  upo% 
^moneys  gromng  due  to  the  contractor  —  the  assignee  of  the  contractor  takes  su^tfeei 
to  their  rights. 

One  Mulholland  entered  into  a  contract  with  the  city  of  New  York  for  the  con- 
stniction  of  a  sewer.  The  contract  proTided  among  other  things  as  follows :  , 
"The  party  of  the  second  part  agrees  that  he  will  furnish  the  said  commis- 
sioner of  public  works  with  satisfactory  evidence  that  all  persons  who 
have  done  work  or  furnished  materials  under  this  agreement,  and  who  may 
have  given  written  notice  to  said  commissioners  before  or  within  ten  days  after 
the  completion  of  the  work  aforesaid,  that  any  balance  for  said  work  or 
materials  is  still  due  or  unpaid,  have  been  fully  paid  or  secured  therefor,  and 
in  case  such  evidence  be  not  furnished  as  aforesaid,  such  amount  as  may 
be  necessary  to  meet  the  claims  of  the  persons  aforesaid,  shall  be  retained 
from  the  moneys  due  the  said  party  of  the  second  part  imder  this  agreement* 
until  the  liabilities  aforesaid  shall  be  fully  discharged  or  such  notice  withdrawn." 

Held,  that  one  to  whom  the  contractor  assigned  all  moneys  due  and  to  grow 
due  under  the  contract,  took  them  subject  to  all  equities  existing  between  the 
contractor  and  the  parties  doing  work  or  furnishing  materials  under  it,  or 
having  claims  which  might  under  its  terms  be  enforced  against  the  moneys  in 
the  hands  of  the  city  belonging  to  the  contractor. 

That  the  persons  so  doing  work  or  f  ui-nishing  materials  was  entitled  to  be  paid 
from  such  moneys  La  pref^ence  to  the  contractor's  a^signfifi* 
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Appeal  from  a  judgment  in  favor  of  the  defendant,  the  Bowery- 
National  Bank  entered  upon  the  trial  of  this  action  by  the  court 
■without  a  jury. 

NeUon  ISmith^  for  the  appellants. 
James  H.  Ma/rviuy  for  the  respondent. 

Bbadt,  J. : 

It  appears  that  upon  the  10th  of  October,  1876,  an  agreement 
was  made  between  John  Mulholland  and  the  Mayor,  etc.,  for  the 
construction  of  a  sewer  in  Forty-second  street  from  the  Third  avenue 
to  the  East  river.  The  contract,  amongst  other  things,  provided  as 
follows : 

"  The  party  of  the  second  part "  (being  the  defendant  Mulhol- 
land) "  agrees  that  be  will  furnish  the  said  commissioner  of  public 
works  with  satisfactory  evidence  that  all  persons  who  have  done 
work  or  furnished  materials  under  this  agreement,  and  who  may 
have  given  written  notice  to  said  commissioners  before  or  within 
ten  days  after  the  completion  of  the  work  aforesaid,  that  any  bal- 
ance for  said  work  or  materials  is  still  due  or  unpaid,  have  been 
fully  paid  or  secured  therefor,  and  in  case  such  evidence  be  not  fur- 
nished as  aforesaid,  such  amount  as  may  be  necessary  to  meet  the 
claims  of  the  persons  aforesaid  shall  be  retained  from  the  moneys 
due  the  said  party  of  the  second  part  under  this  agreement  until 
the  liabilities  aforesaid  shall  be  fully-  discharged  or  such  notice 
withdrawn." 

In  the  month  of  March,  1877,  an  agreement  was  made  between 
the  plaintiffs  and  Mulholland,  by  which  the  former  were  to  fur- 
nish all  the  brick,  lime  and  cement  necessary  to  complete  the*  sewer. 
And  when  the  application  by  Mulholland  was  made  to  the  plaintiflb 
for  these  materials,  the  former  said  that  his  contract  provided  for 
the  retention  by  the  city  of  thirty  per  cent  of  the  amount  until  the 
completion  of  the  job,  for  the  benefit  of  the  materialmen,  which 
thirty  per  cent  would  be  for  the  plaintiffs  if  he  did  not  pay  them  the 
money  before  that  time.  On  the  faith  of  that  understanding,  the 
plaintiffs  furnished  the  tnaterials  mentioned,  which  were  used  in  the 
construction  of  the  sewer.  It  was  on  the  faith  of  what, Mr.  Mul- 
holland told  them,  and  what  he  told  them  has  just  been  stated.     It 
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is  trae  that  nothing  was  said  as  to  who  was  to  draw  the  money  from 
the  city.  The  plaintiffs  claim  that  there  sprang  out  of  this  contract 
an  equitable  assignment  of  the  f uLd  which  would  result  from  the 
retention  of  the  thirty  per  cent  mentioned. 

It  appears  farther  that  the  materials  were  furnished  between  the 
12th  of  Marclji,  1877,  and  the  24:th  of  September,  1878.  It  also 
appears  that  on  the  23d  of  January,  1877,  the  defendant  Mulholland 
executed  and  deliyered  to  the  Bull's  Head  Bank  of  this  city,  a  writ- 
ten assignment  of  all  moneys  due  or  to  grow  due  under  the  contract 
mentioned,  on  the  faith  of  which  the  bank  advanced  to  Mulholland 
various  sums  of  money,  which  were  used  in  the  construction  of  the 
sewer.  On  the  14th  of  December,  1877,  the  Bull's  Head  Bank 
required  the  payment  of  the  moneys  so  advanced,  whereupon  Mul- 
holland delivered  to  one  Charles  Devlin  a  written  assignment  of  all 
the  moneys  due  or  to  grow  due  from  the  city,  and  it  was  thereupon 
agreed  between  him  and  Devlin  that  the  assignment  should  cover 
and  secure  Devlin  for  the  moneys  that  Mulholland  then  owed  him 
and  such  as  he  should  pay  to  the  Bull's  Head  Bank  in  payment  of 
their  claims,  and  such  moneys  as  Devlin  might  thereafter  advance 
to  him,  and  all  the  moneys  that  the  Bowery  National  Bank  had 
advanced  or  should  thereafter  advance  to  Mulholland.  This  assign- 
ment was  delivered  by  Devlin  to  the  Bull's  Head  Bank,  and  he  paid 
to  it  $3,615.85,  at  which  time  the  bank  executed  and  delivered  to 
him  a  written  assignment  of  all  moneys  due  or  to  grow  due  under 
the  city  contract.  Devlin,  after  these  two  advances,  made  further 
advances  to  Mulholland  from  time  to  time  in  considerable  amount, 
and  received  from  him  from  time  to  time  moneys  on  account  of 
MulhoUand's  indebtedness  to  him. 

It  appears,  further,  that  there  was  a  settlement  between  Devlin 
and  Mulholland,  and  the  sum  of  $4,186.62,  as  the  balance  due  for 
moneys  advanced  to  Mulholland  under  the  arrangement  between 
them,  agreed  upon.  These  moneys  were  employed  in  the  construc- 
tion of  the  sewer.  Previous  to  May,  1878,  the  Bowery  National 
Bank  had  (Jiscounted  for  Mulholland  two  notes,  one  for  $2,500, 
indorsed  by  Devlin,  and  the  other  for  $2,000,  indorsed  by  John 
McDermott  at  Devlin's  request,  and  which  were  held  by  this  bank 
on  the  19th  of  June,  1878,  and  were  unpaid,  and  for  which  Mulhol- 
land was  then  indebted  to  the  bank.     The  moneys  advanced  on 
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these  notes  were  used  in  the  construction  of  the  sewer.  At  the 
8ame  time  the  bank  held  two  other  notes  made  by  MulhoUand  and 
indorsed  by  Devlin,  which,  previous  to  May,  1878,  had  been  dis- 
'counted  for  Devlin,  and  these  notes  were  given  by  MulhoUand  to 
Devlin  as  accommodation  notes.  They  were  for  $6,000  and  $8,200, 
respectively,  and  on  the  19th  of  June,  1878,  were  owned  and  held 
by  the  bank  and  were  unpaid. 

On  the  19th  of  June,  1878,  Charles  Devlin,  it  appears,  executed 
and  delivered  to  the  Bowery  National  Bank  a  written  assignment 
of  all  moneys  due  or  to  grow  due  under  the  sewer  contract,  and  that 
at  the  time  this  assignment  was  delivered  it  was  agreed  between  the 
bank,  Devlin  and  MulhoUand,  that  by  this  assignment  the  payment 
of  the  money  due  to  the  banl^  on  the  two  notes  of  $2,500  and  $2,000 
should  be  secured,  and  also  all  moneys  that  MulhoUand  then  owed 
Devlin,  and  such  moneys  as  Devlin  should  advance  to  MulhoUand, 
subsequent  to  this  assignment. 

Tlie  assignment  from  MulhoUand  to  the  Bull's  Head  Bank  was 
filed  with  the  commissioner  of  the  department  of  public  works,  and 
approved  by  him  on  the  23d  of  January,  1877,  and  filed  with 
the  comptroller  of  the  city  on  the  same  day.  The  assignment  of  the 
Bull's  Head  Bank  to  Devlin  was  filed  with  the  commissioner,  and 
approved  by  him  and  filed  with  the  comptroUer  on  the  28th  of 
December,  1877.  The  assignment  from  Devlin  to  the  Bowery 
National  Bank  was  filed  with  and  approved  by  the  commissioner 
and  filed  with  the  comptroller  on  the  19th  of  June,  1878.  And  it 
appears  that,  as  the  result  of  aU  these  various  transactions,  there  was 
due  to  the  Bowery  National  Bank  the  sum  of  $7,127.47. 

The  learned  justice  before  whom  the  case  was  tried,  found  the 
facts  stated  and  as  conclusions  of  law  as  foUows  : 

"  First  That  the  defendant,  the  Bowery  National  Bank  of  New 
York,  is  entitled  to  recover  in  this  action  of  the  aforesaid  balance 
of  $7,429.71,  in  the  hands  of  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  and  of  any  balance  of  the  said  $468.20 
that  will  not  be  required  for  repairs  to  the  carriage-way,  the  afore- 
said sum  of  $7,127.47  and  interest  from  July  18,  1879,  with  costs  of 
action.  Such  moneys  and  costs  to  be  first  paid  out  of  the  money  in 
the  hands  of  the  city." 

"  Second.  I  further  find  that  the  plaintiffs  acquired  no  Uenjipon 
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or  right  to  any  of  said  moneys  under  the  agreement  between  them 
and  MulhoUand,  upon  which  their  claim,  by  way  of  equitable 
assignment,  was  based." 

"  This  agreement  did  not  operate  as  an  equitable  assignment  of 
any  part  of  the  moneys  in  the  hands  of  the  city." 

''  The  plaintiffs  are  entitled  to  recover  the  balance  of  said  moneys 
that  may  remain  after  the  aforesaid  payments  to  the  Bowery 
National  Bank,  under  their  lien  notice  filed  with  the  comptroller 
October  24:,  1878,  MulhoUand  having  made  default  and  thereby 
admitted  the  plaintiffs'  claim,  thus  rendering  it  unnecessary,  as 
regards  MulhoUand,  to  determine  the  effect  of  such  notice  as  a 
matter  of  law,  as  against  the  Bowery  National  Bank,  which  claimed 
under  assignments  executed  and  delivered  before  the  filing  of  the 
lien,  the  plaintiffs  acquired  no  lien  und^r  the  statute.  The  plain- 
tiffs' lien  under  the  statute  could  only  attach  to  the  extent  of 
MullioUand's  interest  in  the  money  at  the  time  the  notice  was  filed, 
besides  the  rights  of  the  bank  and  Devlin  had  accrued  before  the 
passage  of  the  act  of  May  22,  1878,  and  their  claims  would  be 
excepted  by  the  terms  of  the  act." 

The  plaintiffs'  claiiji  under  the  provisions  of  the  contract  specially 
set  forth,  and  also  assert  their  title  to  the  money  under  and  by  vir- 
tue of  an  equitable  assignment,  which  they  contend  was  created  by 
the  transactions  between  MulhoUand  and  themselves  at  the  time 
that  they  agreed  to  furnish  the  materials,  and  to  which  particular 
reference  has  heretofore  been  made.  It  will  have  been  perceived 
that  under  the  agreement  between  MulhoUand  and  the  city  of  New 
York,  provision  was  made  for  the  protection  of  all  persons  who  had 
done  work  or  furnished  materials  under  the  agreement,  and  that  it 
was  also  provided  that  if  the  contractor  failed  to  furnish  evidence 
that  persons  having  such  claims  were  paid  or  secured  the  amount 
necessary  to  meet  their  demands,  should  be  retained  from '  any 
moneys  due  the  contractor  until  the  liability  should  be  either  dis- 
charged or  such  notice  withdrawn.  It  appears  in  this  action  that 
notice  of  the  existence  of  the  plaintiffs'  claim  was  given  within  ten 
days  after  the  work  Was  completed  and  prior  to  the  payment  of  the 
balance  which  was  due  to  MulhoUand,  and  which  had  not  been  paid 
at  the  commencement  of  this  suit,  and  which  was  amply  sufi&cient 
to  cover  the  plaintiffs'  demand. 
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It  is  not  necessary  for  the  plaintiflfs  to  resort  to  the  effect  of  an 
equitable  assignment  in  order  to  recover  in  this  action,  inasmuch  as 
it  has  been  held  in  this  court,  in  a  case  almost  precisely  similar  to 
the  one  in  hand  {Mechanics  and  Traders^  National  Bank  v.  The 
MayoTy  58  How.  Pr.,  207 ;  affirmed,  27  Hun,  467),  that  in  a  con- 
tract having  the  same  provisions  as  those  which  wei-e  inserted  in 
that  between  Mulholland  and  the  city,  the  assignee  of  moneys  due 
and  to  grow  due  under  the  contract,  took  them  subject  to  all  equities 
existing  between  the  contractor  and  the  parties  doing  work  or 
furnishing  materials  under  it,  or  for  which,  under  the  terms  of  the 
contract,  lienors  might  enforce  their  claims  against  him.  The 
daims  of  the  plaintiffs  were  for  materials  furnished,  and  they  were 
expressly  within  the  terms  of  the  agreement. 

The  learned  justice  at  the  Special  Term  said  in  the  opinion  in  the 
case,  supra,  that  it  was  the  intention  of  the  contractor  and  the  cor- 
poration of  the  city  that  those  who  had  done  work  and  furnished 
materials  in  and  about  the  performance  of  the  contract  should  be 
protected.  In  the  opinion  which  was  rendered  by  the  General 
Term  it  was  said  the  plaintiff,  as  the  assignee  of  the  contractor, 
must  be  held  to  occupy  no  more  favorable  position  in  this  contro- 
Tersy  than  the  contractor  would  if  he  were  the  plaintiff ;  that  the 
work  was  satisfactorily  performed  by  the  contractor  and  was  com- 
pleted and  accepted  by  the  proper  officer  of  the  city ;  and  that  the 
respondents  had  furnished  th6  materials  to  the  contractor,  which 
were  used  in  the  contract,  and  given  the  city  due  notice  of  their 
daim,  and  that  they  required  payment  out  of  the  money  due  the 
contractor  for  his  contract  with  the  city.  And  the  court  further 
said :  "  We  discover  nothing  which  renders  the  contract  inoperative 
or  void,  either  on  account  of  the  nature  of  the  contract  or  the  rela- 
tion of  any  party  to  it."     These  decisions  settle  the  law  in  this  case. 

It  may  be  said,  in  addition  to  these  views,  although  not  necessaiy 
to  sustain  the  plaintiffs'  right  of  action,  that  the  provisions  of  the 
contract,  in  reference  to  and  in  rehance  upon  which  the  plaintiff 
dealt  with  Mulholland,  operated  as  an  equitable  assignment  of  the 
balance  due  for  work  and  materials  when  the  contract  was  per- 
formed, tp  the  workmen  or  materialmen  who  did  work  in  the 
construction  of  the  sewer,  or  furnishes  materials  that  were  employed 
for  that  purpose  and  who  were  not  paid.  {The  People  ex  rel.  Dannat 
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V.  ComptroUeTj  77  N.  Y.,  45 ;  Mvnger  v.  Shaniumy  61  id.,  261 ; 
GdUagher  v.  Nichols^  60  id.,  (438).  Such  l>alanoe  was  by  these 
proviBions  appropriated  for  that  purpose,  and  was  to  be  retained 
until  these  claims  were  paid  or  notice  of  them  was  withdrawn,  pro- 
visions which  were  designed  equally  for  the  protection  of  the  city 
and  the  workmen  and  materialmen.  There  is  no  doubt  about  the 
fact  that  the  city  retained  sufficient  money  to  meet  the  plaintifh* 
claim,  and  Mulholland  did  not  dispute  its  right  to  do  so.  This  was 
admitted  by  the  answer  interposed  on  the  part  of  the  city  and  found 
by  the  court  upon  the  trial  of  the  action. 

The  learned  justice  presiding  on  the  trial  of  this  case  in  the  court 
below  does  not  seem  to  have  passed  upon  the  question  arising  under 
the  provisions  of  the  contract  and  by  which  the  materialmen  were 
designed  to  be  protected,  his  judgment  resting,  as  we  have  seen, 
upon  the  proposition  that  the  plainti£&B  acquired  no  title  to  the 
money  by  virtue  of  the  equitable  assignment  which  they  set  up. 
The  case  of  the  Mechanics  cmd  Traderi  Bwnk  v.  The  Mayor 
{supra)  is  not  only  an  authority  for  the  proposition  that  the 
materialmen  are  entitled  to  protection  over  and  above  the  assignees 
of  the  contractor,  but  that  there  is  nothing  in  the  provisions  of  the 
contract  to  which  reference  has  been  made  which  makes  it  assailable, 
either  as  against  the  law  or  against  public  policy. 

For  these  reasons  the  judgment  should  be  reversed  and  a  new 
trial  ordered. 

Daitiels,  J.,  concurred 

Present  —  Bbadt  and  Daiqblb,  J  J. 
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JOHN  W.  BROOKS,  Respondent,  v.  THE  NEW  YORK 
AND  GREENWOOD  LAKE  UAILROAD  COMPANY, 
Appellant. 

Ibreiffn  oarporcOum --ii  waiTea  ofy^ections  to  the  juriadictum  of  the  cowrtby  eerving  a 
general  annoer — vTien  a  oorporaiion  is  not  liable  for  eooempla/ry  damagee. 

The  plaintiff,  a  resident  of  New  Jersey,  brought  this  action  against  the  defendant 
which  had  been  incorporated  under  the  laws  of  that  State,  to  recover  damages 
for  injuries  sustained  while  he  was  there  traveling  upon  one  of  its  trains. 

Held,  that  the  defendant  by  voluntarily  appearing  and  serving  a  general  answer 
waived  any  right  it  might  have  to  object  to  the  jurisdiction  of  the  court. 

The  injury  was  occasioned  by  the  tram  running  into  a  river  through  the  open  draw 
of  a  bridge,  a  few  minutes  after  six  o'clock  in  the  morning.  The  bridge-tender 
it  was  shown  could  neither  read  nor  wijte,  but  it  was  not  made  to  appear  that 
the  accident  was  in  any  degree  attributable  to  his  inability  so  to  do.  Evidence 
tending  to  show  inattention  on  the  part  of  the  engineer  was  also  given. 

The  court  charged  the  jury:  "If  you  find  from  the  evidence  that  the  cooduct 
of  the  engineer  on  the  morning  of  the  4th  of  November,  1879,  or  tlie  conduct 
of  the  railroad  company  in  the  employment  of  a  bridge  keeper  who  could 
neither  read  nor  write,  amounted  to  such  a  reckless  indifference  to  human  life 
as  to  constitute  willful  and  malicious  misconduct,  then  you  may  be  justified  in 
giving  exemplary  damages." 

ElUd,  error. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  upon  the  minutes  of  the  justice  before  whom  the  actie^n 
was  tried.  The  defendant  was  a  corporation  created  and  existing 
under  the  laws  of  the  State  of  New  Jersey,  and  the  accident,  to 
recover  the  damages  resulting  from  which  this  action  was  brought, 
happened  in  that  State. 

Cordcmdt  Parker^  for  the  appellant 

Theodore  F.  Miller^  for  the  respondent, 

Daniels,  J. : 

The  plaintiff  was  a  passenger  upon  one  of  the  defendant's  trains 
from  North  Newark  station,  in  New  Jersey,  to  New  York.  As 
this  train  reached  the  Hackensack  river,  a  few  minutes  later  than 
dz  o'clock  in  the  morning,  a  draw  of  the  bridge  was  found  to  be 
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open  and  before  the  train  could,  after  the  discovery  of  that  fact,  be 
stopped,  it  was  precipitated  through  the  open  draw  into  the  river. . 
The  plaintiff  was  injured  by  means  of  the  accident  and  the  recovery 
was  for  the  amount  deemed  to  be  proper  by  the  jury  for  that  injury 
under  the  evidence  in  the  case. 

At  the  time  of  the  accident,  and  also  when  the  action  was  com- 
menced, the  plaintiff  was  a  resident  of  the  State  of  New  Jersey,  and 
after  the  proof  given  in  his  favor  upon  the  trial  was  concluded,  a 
motion  was  made  for  the  dismissal  of  the  complaint  upon  the 
ground  that  the  court  had  no  jurisdiction  of  the  action.  This  was 
denied  and  the  defendant  excepted.  The  action  was  commenced 
while  the  Code  of  Procedure  was  in  force  and  the  niotion  to 
dismiss  it  seems  to  have  rested  on  the  authority  of  sections  427  and 
148  of  that  Code.  No  such  objection  was  taken  by  the  defendant's 
answer  to  the  complaint,  or  in  any  other  form  prior  to  the  time 
when  it  was  made  upon  the  trial.  The  action  itself  was  what  the 
law  has  denominated  a  transitory  action.  It  was  for  a  cause  of 
action  which  might  have  arisen  at  any  place  and  therefore  it  was 
not  local,  and  as  the  law  was  settled  before  thp  Code,  such  an  action 
might  be  brought  in  this  State  when  jurisdiction  could  be  acquired 
over  the  defendant  by  the  service  of  the  proper  process  for  that 
purpose,  especially  when  that  service  should  be  followed  by  a  for- 
mal submission  to -the  authority  of  the  court.  {Leonard  v.  Columr 
Ua  Steam  Nav,  Co.^  84  N.  T.,  48,  52).  This  court,  had  jurisdic- 
tion over  the  subject-matter  of  the  action,  and  inasmuch  as  the 
defendant  failed  to  object  to  the  authority  of  the  court  over  itself  as 
a  corporation,  formed  and  existing  under  the  laws  of  the  State  of 
New  Jersey,  and  put  in  a  general  answer  in  the  case  in  no  way* 
referring  to  such  objection,  it  waived  its  right  to  insist  upon  it  at  the 
time  when  it  was  taken  at  the  trial.  {McOormick  v.  Perni.  Cent. 
E,  R,  Cfe.,49  N.Y.,  303.)  Section  427  contains  nothing  inconsistent 
with  the  principle  acted  upon  in  this  authority,  for  it  has  not  pro- 
vided that  a  foreign  corporation  may  not,  when  a  suit  against  it  shall 
be  in  form  commenced,  voluntarily  submit  itself  to  the  jurisdiction 
of  the  court.  It  did  not  consequently  abrogate  the  general  principle 
of  law,  that  a  party  over  whom  the  court  might  not  have  compulsory 
jurisdiction,  could  voluntarily  submit  to  its  authority  in  such  a  man- 
ner as  to  produce  a  waiver  or  surrender  of  the  objection. 
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The  person  employed  to  attend  the  bridge  and  close  the  draw 
before  the  arrival  of  the  train  could  neither  read  nor  write,  and 
there  was  evidence  that  the  engineer  himself  was  inattentive  to  the 
possible  danger  of  the  situation.  And  upon  these  circumstances  the 
court  charged  the  jury  in  the  f ollowipg  language :  "  It  is  tnie  that 
ordinarily  in  actions  of  thip  character  the  plaintiff  is  limited  to  com- 
pensation for  his  injury  and  that  nothing  further  can  be  given. 
If  you  find  from  the  evidence  that  the  conduct  of  the  engineer  on 
the  morning  of  the  dth  of  November,  1879,  or  the  conduct  of  the 
railroad  company  in  the  employment  of  a  bridge-keeper  who  could 
neither  read  nor  write,  amounted  to  such  a  reckless  indifference  to 
human  life  as  to  constitute  willful  and  malicious  misconduct,  then 
you  may  be  justified  in  giving  exemplary  damages.  It  is  for  you 
upon  the  evidence  to  say  whether  you  will  or  [not."  And  at  the 
close  of  the  charge  the  defendant's  counsel  excepted  to  so  much  of 
it  as  related  to  the  subject  of  punitive  damages.  This  exception 
was  pointed  directly  to  the  instructions  given  by  the  court  to  the 
jury,  that  they  might  allow  punitive  damages  in  the  case  if  they 
believed  that  the  conduct  of  the  railroad  company  in  the  employ- 
ment of  the  bridge-keeper  amounted  to  a  reckless  indifference  to 
human  life.  And  upon  that  it  may  be  presumed  from  the  verdict, 
which  waa  for  the  sum  of  $10,000,  that  the  jury  were  actuated  by 
the  conviction,  from  the  circumstance  referred  to,  that  this  degree  of 
culpability  did  exist  on  the  part  of  the  defendant.  Without  proof  of 
culpable  negligence  or  misconduct  on  the  part  of  the  corporation 
itself,  damages  of  this  nature  could  not  legally  enter  into  the 
verdict  of  the  jury.  {CaldweU  v.  N'ew  Jersey  Steamboat  Co.^  4:7  N. 
T.,  283.)  And  the  sole  question  upon  this  part  of  the  case  neces- 
sarily is,  whether  the  employment  of  a  person  to  take  charge  of  the 
bridge  and  close  and  open  it  as  the  necessities  of  navigation  or  of  its 
own  business  should  require,  who  could  not  read  or  write,  sustained 
the  charge  of  wanton  or  culpable  misconduct  against  the  defendant. 
It  did  not  follow  from  this  inability  that  the  person  so  employed 
could  not  accuratel/  discharge  all  the  duties  incident  to  his  employ- 
ment. Neither  was  it  made  to  appear  that  the  accident  itself  was 
in  the  least  degree  attributable  to  this  inability.  And  by  no  reasona- 
ble inference  to  be  deduced  from  this  circumstance  can  it,  therefore, 
logically  be  said  that  this  culpability  existed  on  the  part  of  the 
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railroad  company.  It  was  not  a  cireumstance  tending  to  establish 
any  positive  misconduct  which  would  permit  a  jury  in  case  of  such 
an  accident  to  include  damages  in  the  verdict  by  way  of  punishment 
against  the  defendant. 

It  has  been  urged  that  this  exception  was  not  sufficiently  pointed 
to  present  this  objection,  but  it  is  very  plain  from  the  statement  of 
it  that  it  included  what  the  court  said  to  the  jury  upon  this  subject 
of  punitive  damages,  and  their  right  to  impose  them  by  their  ver- 
dict upon  the  defendant.  There  could  be  no  rational  ground  for 
misunderstanding  the  subject  to  which  the  exception  was  designed 
to  be  pointed.  But  even  if  it  were  otherwise,  as  an  appeal  has  also 
been  taken  from  the  order  denying  a  motion  for  a  new  trial,  and 
this  was  a  misdirection  in  the  case,  it  would  still  follow  that  the 
verdict  should  be  set  aside.  As  the  evidence  was  given  upon  the 
trial,  this  point  should  not  have  been  permitted  to  enter  into  the 
consideration  of  the  jury,  and  as  it  was,  the  judgment  and  order 
should  be  reversed  and  a  new  trial  directed,  with  costs  to  abide  tho 
event. 

Davis,  P.  J.,  concurred. 

Present — Davis,  P.  J.,  and  Daktbls,  J. 

Judgment  and  order  reversed  and^  new  trial  direoted,  oosts  to 
abide  event. 


THE  MARKET  NATIONAL  BANK  OF  NEW  YORK, 
Respondent,  t;.  THE  PACIFIC  NATIONAL  BAJ5IK  OF 
BOSTON,  AppKLLANr. 

Nadkmal  havJcB^HBihat  U  <m  act  of  tn^olwncy  toWUn  teeUan  5242  ^(^  UniM8tate9 
Seoised  8tatutei^  the  property  of€tn  inKHnerU  bank  oannat'Jbe  attaehsd^  Appeal 
from  a  rtfueal  to vaeaU  an  attadhmmt^U  proper  afkfr pa/nm/enU of  ^judgment 

In  this  action,  brought  upon  five  certificates  of  indebtedness,  amounting  to 
924,890,  issued  by^  the  defendant,  a  National  bank  located  and  doing  business 
in  Boston,  an  attachment  was,  on  November  19, 1881,  issued  and  levied  upcnx 
property  belonging  to  it  situated  in  this  State.  The  day  before  the  service  of  the 
attachment  the  doors  of  the  bank  had  been  closed  and  it  had  been  placed  in  the 
possession  of  an  examiner  under  the  authority  of  the  Bank  Department  of  the 
United^Btates,  and  it  so  continued  until  the  14th  of  March,  1883,  when  by  the  per- 
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i  of  the  comptroller  of  the  currency,  it  -was  allowed  to  resmne  its  buaiiieis.. 
Thereafter  it  oontinued  in  the  management  and  transaction  of  its  affairs  until 
the  twenty-eecond  of  May,  when  it  was  found  incapable  of  proceeding  with  its' 
bnalnww  and  placed  in  the  hands  of  a  receiver.  It  appeared  that  at  the  tim» 
when  the  attachment  was  issued  the  assets  of  the  bank  were  sufficient  to  pay 
Ha  dehta  and  liabilities,  ezduslTe  of  its  capital  stock.  On  the  day  the 
attachment  wae  iamed  the  defendant  had  failed  and  refused  to  pay,  upon  due 
demand,  diren  legal  debts  and  obligations  then  due  and  owing  by  it  to  different 
persona. 

Bdd,  that  the  defendant  had  committed  acts  of  insolvency  within  the  meaning 
of  section  5842  of  the  United  States  Bevised  Statutes,  prohibiting  the  issuing  of 
attachments  before  final  Judgment  against  the  property  of  National  banks  which 
have  committed  such  acts,  and  that  the  attachment  should  be  vacated. 

Jl  SMRM,  that  any  act  proceeding  from  the  inability  of  the  bank  to  pay  its  debts 
as  they  fall  due  in  the  ordinary  course  of  business,  is  an  act  of  insolvency  within 
the  meaning  of  the  said  section.    (Per  Daniels,  J.) 

An  appeal  from  an  order  denying  a  motion  to  vacate  an  attachment  maybe  taken 
after  the  attached  property,  or  the  proceeds  thereof,  have  been  applied  under  an 
execution  to  the  payment  of  the  judgment,  provided  the  motion  to  vacate  was 
made  before  the  property  had  been  so  applied. 

AlPpsal  from  an  order  made  at  a  Special  Term,  deBjing  a  motion 
to  vacate  an  attachment. 

WiOard  BartUtt,  for  the  appellant. 

Abraham  WaJceman^  for  the  respondent. 

Dantblb,  J.: 

The  attachment  was  issued  upon  the  gromid  that  the  defendant 
was  a  banking  corporation  formed  and  existing  in  the  State  of 
Maflsachnsetts.  Its  credit  in  the  State  of  ITew  York  was  attached 
by  means  of  ap  attachment  and  finally  applied  by  an  execution  to 
the  payment  of  the  judgment.  This  payment  was  made  on  the  3d 
day  of  October,  1882,  while  the  appeal  was  not  taken  from  the 
Older  until  the  2d  of  November,  1882.  For  that  reason  a  motion 
was  made  with  the  argument  of  the  appeal  itself,  to  dismiss  the 
appeal 

But  by  section  682  of  the  Code  of  Civil  Procedure,  a  motion  to 
▼acate  an  attachment  may  be  made  at  any  time  before  the  actual 
application  of  the  attached  property  or  the  proceeds  thereof,  to  the 
payment  of  the  judgment  recovered  in  the  action.  The  motion 
ifeself  to  vacate  the  attachment  was  made  and  decided  before  this 
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application  of  the  attached  property  to  the  payment  of  the  judgment. 
It  was  accordingly  within  the  time  for  'that  purpose  prescribed  by 
this  section  of  the  Code,  and  having  been  decided  adversely  to  the 
defendant,  the  absolute  right  was  given  to  it  of  appealing  from  the 
order,  and  that  appeal  has  not  been  subjected  to  the  contingency 
that  the  judgment  should  not,  in  the  meantime,  be  paid  by  the 
appropriation  of  the  attached  property.  It  was  sufficient  that  the 
motion  was  made  within  the  time  for  that  purpose  allowed.  And 
having  been  so  made,  the  defendant  was  authorized  afterwards  to 
prosecute  its  appeal  from  the  order.  The  appeal  cannot  be  dis- 
missed, but  must,  under  these  circumstances,  be  disposed  of  upon 
its  merits. 

The  application  to  discharge  the  attachment  was  made  upon 
the  ground  that  the  defendant  being  a  National  banking  asso- 
ciation formed  under  the  laws  of  congress,  was  not  liable  to  be  pro- 
ceeded against  in  that  manner,  after  it  had  committed  an  act  of 
insolvency.  And  in  support  of  the  motion  it  was  claimed  that  acts 
of  this  nature  had  been  committed  by  the  defendant  before  the 
attachment  itself  was  issued.  The  action  was  brought  to  recover 
the  amount  of  five  certificates  of  deposit,  upon  which  the  sum  of 
$24,390  appeared  to  be  due  and  payable.  This  attachment  wad 
issued  and  served  on  the  19th  of  November,  1881.  The  day  before 
its  service  the  doors  of  the  bank  had  been  closed,  and  it  had  been 
placed  in  the  possession  of  an  examiner,  under  the  authority  of  the 
bank  department  of  the  United  States,  and  it  so  continued  until  the 
14th  of  March,  1882,  when,  by  the  permission  of  the  comptroller 
of  the  currency,  it  was  allowed  to  resume  its  business,  and  after  that 
it  continued  in  the  management  and  transaction  of  its  affairs  until  the 
twenty-second  of  May,  when  it  was  finally  found  incapable  of  proceed- 
ing with  its  business,  and  was  placed  in  the  hands  of  a  receiver.  By  the 
affidavits,  reports  and  statements  produced  and  read  upon  the  hearing 
of  the  motion,  the  assets  of  the  bank  appear  to  have  been  sufficient 
to  pay  its  debts  and  liabilities,  excluding  its  capital  stock,  amount- 
ing to  the  sum  of  1961,370. 

This  was  the  probable  state  of  its  affairs  at  the  time  when  the 
attachment  was  issued,  and  in  a  general  sense,  without  reference  to 
the  state  of  its  capital,  it  may  be  said  to  have  been  solvent ;  that  is* 
by  a  proper  management  and  disposition  of  its  property  Jbhe  debts 
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and  liabilities  existing  against  it  might  be  paid.  But  this  ability, 
bj  careftd  management  to  pay  its  indebtedness,  is  not  what  the 
statute  required  to  protect  the  corporation  against  the  charge  of 
having  committed  an  act  of  insolvency,  and  by  reason  of  such  act 
to  be  exonerated  from  the  seizure  of  its  property  by  attachment. 
For  the  statute  has  provided  upon  the  commission  of  an  act  of  insol- 
vency, or  in  contemplation  thereof,  that  all  transfers  or  assignments 
of  its  property,  or  securities,  or  demands,  made  by  it  with  a  view  to 
prevent  the  application  of  its  assets,  as  that  has  been  directed  by 
law,  or  to  give  a  preference  to  one  creditor  over  another,  except  in 
payment  of  its  circulating  notes,  shall  be  void,  and  that  no  attach- 
ment, injunction  or  execution  shall  be  issued  against  such  association 
or  its  property  before  final  judgment.     (TJ.  S.  K.  S.,  §  5242.) 

The  object  of  this  section  was  to  prevent  any  creditor  from 
acquiring  a  preference  over  the  other  creditors  of  the  association, 
either  by  the  voluntary  act  of  the  association  or  the  instrumentality 
of  legal  process  of  the  description  of  that  now  in  controversy,  after 
any  act  of  insolvency  shall  be  committed.  Its  purpose  was  to  pro- 
mote equality  among  the  creditors  of  the  association,  and  that  is  not 
permitted  to  be  evaded  or  prevented  by  the  attachment  of  its  prop- 
erty. The  proper  construction  of  this  section  was  considered  in 
jRobinaon  v.  National  Bank  of  Newheme  (81  N.  T.,  385,  and  19 
Hun,  477).  And  by  that  construction  an  attachment  against  the 
property  o:f'the  association  can  only  be  maintained  where  it  shall  be 
issued  previous  to  the  commission  of  an  act  of  insolvency,  or  con- 
templated insolvency,  on  the  part  of  the  association.  As  to  what 
the  act  may  be  which  will  place  the  case  within  the  operation  and  eflEect 
of  this  section  it  has  not  in  terms  been  declared,  but  the  phraseology 
made  use  of  is  not  uncommon  in  statutes  of  this  nature.  And  such  a 
construction  has  ordinarily  been  given  to  it  as  to  render  the  act  contain- 
ing it  applicable  to  corporations  or  associations,  still  having  ability  by 
the  careful  appropriation  of  their  assets  to  pay  their  debts.  Such  ability 
is  not  sufficient  to  prevent  the  application  of  the  section.  Even 
though  the  debts  may  be  paid  out  of  its  assets,  still  it  may  commit 
an  act  of  insolvency  within  the  obvious  intent  of  the  languaeje  of 
this  section.  A  provision  of  the  bankrupt  law  not  as  specific  or 
pointed  in  its  enactment  as  this  section,  was  considered  in  the  case 
of  ToqfY.  Martin  (18  WaU.,  40),  and  it  was  held  that  "  the  term 
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ingolyencj  is  not  always  nsed  in  the  same  sense.  It  is  sometimes 
used  to  denote  the  insufficiency  of  the  entire  property  and  assets  of 
an  individual  to  pay  his  debts.  This  is  its  general  and  popular 
meaning ;  but  it  is  also  nsed  in  a  more  restricted  sense  to  express 
the  inability  of  a  party  to  pay  his  debts  as  they  become  due  in  the 
ordinary  course  of  business*  It  is  in  this  latter  sense  that  the  term 
is  used  when  traders  and  merchants  are  said  to  be  insolvent;  and 
as- applied  to  them  it  is  the  sense  intended  by  the  act  of  congress." 
(Id.,  47.)  And  the  same  construction  was  given  to  another  section 
of  the  statute  quite  similar  in  its  import  in  Roim  ▼.  Ammidown 
(15  Hun,  422),  where  it  was  said  that  ^^  insolvency  when  used  in 
this  statute  in  reference  to  traders  means  inability  to  pay  debts  as 
they  fall  due  in  the  ordinary  course  of  business."    (Id.,  426.) 

The  section  of  the  statute  applicable  to  the  present  case  is  more 
explicit  in  its  provisions  than  either  of  those  upon  which  these 
decisions  were  made.  And  it  was  probably  made  so  because  of  the 
necessity  for  stricter  legislation  concerning  the  business  and  opera- 
tions of  the  financial  associations  of  the  country.  For  that  reason 
the  commission  of  any  act  of  insolvency,  or  any  act  in  contempla- 
tion thereof,  is  all  that  has  been  required  to  prevent  a  banking  asso- 
ciation from  making  a  transfer  of  its  property,  or  payment  of  its 
money  to  secure  a  preference  of  one  creditor  over  the  others.  And 
to  permit  the  same,  under  the  seizure  of  its  property  by  means  of 
an  attachment,  was  also  in  like  manner  prohibited.  The  act  of 
insolvency,  upon  which  the  effect  of  the  other  provisions  of  the 
section  was  made  dependent,  under  these  authorities  must  be  held 
to  be  any  act  proceeding  from  the  inability  of  the  association  to  paj 
its  debts  in  the  ordinary  course  of  its  business.  Scrupulous  puno- 
tuality  is  required  to  be  observed  in  the  financial  management  of 
these  associations.  Their  efficiency  and  usefulness  require  them  to 
be  prepared  on  all  occasions  to  meet  their  just  and  unquestioned 
obligations,  and  when  they  fail  to  do  that  in  consequence  of  tho 
want  of  funde,  that  is  an  act  of  insolvency  within  this  section  of 
the  statute.  Section  12  of  the  act  of  June  22, 1874  (ch.  390)  enactedfor 
the  purpose  of  amending  the  bankrupt*  law,  has  been  brought  to 
the  attention  of  the  court,  but  it  justifies  no  different  considerations 
of  the  obligations- of  banking  associations.  That  has  provided  for 
the  defaults  upon  which  proceedings  in  bankruptcy  might  be  insti- 
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tated,  and  it  in  no  manner  modified  or  qualified  the  seotion  of  the 
Bevised  Statutes  to  which  reference  has  abready  been  made.  It 
provided  for  an  altogether  different  proceeding  upon  facts  not 
included  within  the  provisions  of  this  section,  and  it  can  have  no 
effect  upon  the  disposition  which  should  be  made  of  this  appeal. 
Under  this  construction  of  the  statute  it  becomee  a  queation  of  fact 
to  be  determined  upon  the  affidavits  and  papers  produced  upon  the 
hearing  of  the  motion  whether  this  act  of  insolvency  was  committed 
by  this  association.  It  is  stated  in  general  terms  in  the  affidavit  of 
Daniel  Needham,  that  "  on  the  18th  day  of  November,  1881,  the 
defendant  committed  divers  acts  of  insolvency,  to  wit :  The  refusal 
and  failure  by  said  defendant  to  pay,  upon  due  demand,  divers  legal 
debts  and  obligations  then  due  and  owing  by  defendant  to  divers 
persons  and  corporations."  This  statement  was  neither  denied  nor 
qualified  in  any  form  by  either  of  the  other  affidavits  in  the  case. 
But  by  the  sworn  complaint  in  this  action  its  correctness  has  been 
confirmed  by  the  statement  that  on  the  19th  day  of  November, 
1881,  the  certificates  of  deposit  held  by  the  plaintiff  were  ^'  duly 
presented  for  payment  to  the  defendant,  and  payment  thereof  was 
refused  by  the  defendant."  These  facts,  as  they  are  set  forth  in 
the  affidavit,  may  safely  be  accepted  as  a  truthful  rektion  of  the 
acts  of  the  defendant  preceding  the  service  of  this  attachment.  And 
they,  together  with  the  fact  that  the  association  had  closed  its  doors 
and  was  placed  in  possession  of  an  examiner,  were  evidence  of  its 
inabOity  to  pay  its  legal  obligations  in  the  ordinary  course  of  its 
business.    {Brovm  v.  Montgomery^  20  N.  T.,  287.) 

And  such  failure  proceeding  from  this  inability,  was  an  act  of 
insolvency  within  the  reasonable  signification  of  this  section 
of  the  statute.  Further  proof  of  the  accuracy  of  the  statement 
made  in  this  affidavit  is  supplied  by  the  report  of  the  attomeyi 
1^.  J.  Best,  who  states  that  at  the  time  when  the  bank  suspended 
it  had  less  than  $13,000  in  cash,  and  the  report  of  the  examiner 
incorporated  in  the  case  confirms  the  truth  of  this  statement.  That 
reported  the  financial  condition  of  the  association  on  the  18th  of 
November,  1881.  In  that  report  the  bills  of  other  banks  held  by 
this  association  was  stated  to  be  the  sum  of  $9,694,  and  its  gold 
treasury  notes  at  the  sum  of  $3,049.68,  making  its  total  cash  on 
hand  to  be  the  amount  of  $12,743.68,  which  was  veiy  little  in 
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excess  of  oce-half  of  that  which  was  dne  to  the  plaintiff  upon  its 
certificates  of  deposit.  These  figures  fully  sustain  the  report  of 
the  attorney,  and  prove  beyond  controversy  that  at  the  time  when 
the  association  failed  to  pay  the  certificates  of  deposit  held  by  the 
plaintiff,  the  failure  proceeded  from  its  financial  inability  to  meet 
the  demands  made  upon  it  in  the  course  of  its  business.  And  that 
failure,  together  with  the  closing  of  the  doors  of  the  bank,  within 
the  language  of  this  section,  was  an  act  of  insolvency.  And  by 
the  effect  to  be  given  to  that  act,  it  prevented  the  seizure  of  the 
defendaut's  property  by  the  attachment  issued  in  favor  of  the 
plaintiff. 

The  resumption  of  the  business  of  the  bank  under  the  authority 
of  the  comptroller  of  the  currency,  in  the  following  month  of 
March,  in  no  manner  tended  to  support  the  right  of  the  plaintiff  to 
the  attachment.  For  the  facts  upon  which  that  was  permitted  did 
not  conflict  with  the  evidence  showing  the  commission  of  these 
acts  of  insolvency  od  the  part  of  the  association.  At  the  time 
when  the  business  was  allowed  to  be  resumed,  over  a  million  dollars 
of  its  indebtedness  had  been  paid  off,  and  about  $500,000  owing  to 
the  bank  had  been  secured  by  mortgages,  stocks  and  bonds,  which 
had  been  brought  into  it  by  the  debtors  as  collateral,  and  instead  of 
having  less  than  $13,000  in  cash  on  hand,  as  was  the  fact  when  the 
act  of  insolvency  was  committed,  its  cash  had  been  increased  to 
nearly  $1,000,000,  and  was  still  steadily  increasing.  It  was  because 
of  these  favorable  changes  in  the  condition  of  the  affairs  of  the 
bank,  and  not  for  the  reason  that  it  had  committed  no  act  of  insol- 
vency, that  this  resumption  in  its  business  was  allowed  to  take  place. 
It  was  entirely  consistent  with  these  facts  that  the  acts  of  insolvency 
alleged  in  support  of  the  motion  had  taken  place  before  the  attach- 
ment was  issued. 

Neither  the  delay  in  finally  bringing  on  the  motion,  nor  the 
change  in  the  property  of  the  defendant,  justified  the  order  from 
which  the  appeal  had  been  taken.  As  a  matter  of  fact  a  prior 
motion  was  made  to  set  aside  the  attachment  which  resulted  in  an 
order  to  that  effect,  but  as  it  was  finally  entered,  it  was  reversed  and 
the  motion  denied  on  appeal  to  the  General  Term,  but  without 
prejudice  to  the  motion  which  was  made  for  the  same  purpose  in 
the  summer  of  1882.    For  most  of  the  time  since  the  attachment 
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was  served  proceedings  have  been  pending  to  vacate  it,  because  the 
association  was  not  liable  to  be  .proceeded  against  in  that  manner, 
for  the  reason  that  it  had  previously  committed  the  alleged  act  of 
insolvency.  Besides  that,  the  section  of  the  Code  declaring  the 
time  within  which  such  a  motion  may  be  made,  was  applicable  to 
the  ease  when  the  hearing  occurred  resulting  in  the  order.  It  was 
at  that  time  both  authorized  and  regular,  and  as  the  attachment  was 
issued  in  contravention  of  the  prohibition  of  the  section  of  the 
Bevised  Statutes  of  the  United  States  which  has  been  referred  to,  it 
should  have  been  sueeessful,  and  the  attachment  itself  then  set 
aside.  If  the  plaintiffs  position  had  been  prejudiced  in  the  collec- 
tion of  its  debts,  that  has  been  done  by  its  own  act,  the  con- 
fiequence  of  which  it  has  no  right  to  require  should  be  transferred 
to  the  defendant. 

The  order  should  be  reversed,  but  without  costs,  and  an  order 
entered  setting  aside  the  attachment. 

Brady,  J.,  concurred. 

Present  —  Bbady  and  Dakisls,  JJ. 

Order  reversed  and  order  entered  setting  aside  attachment 


6.   BBTJOE  BBOWlSr,  as   Adhikistbatob,   sra,   RBSPasmwxTy 
V.  GEOEGE  I.  LANDON,  Appbllaitp. 

cdBateraUff^  a  power  of  attorney  may  be  acknouHedged  htfore  a  mee-eonntl. 

This  action  was  brought  upon  three  promissory  notes  made  by  the  defendant  to 
the  order  of  the  plaintiff's  intestate.  It  appeared  that  the  intestate  died  in 
London,  leaving  a  will  which  it  was  claimed  had  been  there  admitted  to  pro- 
bate. The  plaintiff  applied  under  a  power  of  attorney  executed  by  a  temporary 
administrator  and  an  executor,  who  had  been  appointed  in  England,  for  ancil- 
lary letters  of  adminletration  as  provided  by  sections  2695,  2696  of  the  Code  of 
Civil  Procedure.  The  petition  for  the  letters  was  in  proper  form  and  stated 
an  facts  required  to  sustain  the  application.  The  papers  produced  in  support 
of  it,  however,  were  irregular  and  insufficiently  authenticated. 

JSeld,  that  as  the  subject  to  which  the  proof  was  directed,  the  granting  of  ancillary 
letters  of  administration,  was  clearly  within  the  jurisdiction  of  the  surrogate, 
the  validity  of  the  letters  granted  by  him  thereon  could  not  be  attacked  collate- 
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rail  J  in  tliis  action;  even  though  it  could  be  ahown  that  he  ened  in  granting 

them  and  that  his  determination  would  have  been  reyeiBed  upon  appeal. 
Mod&rigoi  y.  Bcut  Siv&r  Saotngs  InMutitm  (68  N.  T.,  460,  and  Id.,  76  N.  T.» 

816),  followed. 
A  power  of  attorney  may  be  acknowledged  before  a  Tioe-conaul  of  the  United 

Btatea. 

Appeal  from  a  judgment  in  favor  of  the  plaintifE,  entered  on  the 
verdict  of  a  jnry,  and  also  from  an  order  denying  a  motion  for  a 
new  trial,  made  npon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

John  E.  Parwn$j  for  the  appellant. 

ISnjom  I.  Spiriky  for  the  respondent 

Daniels,  J. : 

The  recovery  was  for  the  amount  due  upon  three  jMomissozy 
notes  made  by  the  defendant  and  payable  to  the  order  of  James 
Landon,  the  decedent.  'So  point  has  been  made  questioning  the 
liability  of  the  defendant  upon  the  notes ;  and  as  that  fact  appears 
by  the  evidence  to  have  been  reasonably  well  established  oa  the 
trial,  it.  will  not  be  taken  under  consideration  in  the  disposition  of 
the  appeal 

Before  the  commencement  of  the  action  the  plaintiff  upon  his 
own  petition  had  been  appointed  by  the  surrogate  of  the  county  of 
New  York  the  administrator  of  so  much  of  the  goods,  chattels  and 
credits  of  the  decedent  as  were  left  by  him  in  this  State  at  the  time 
of  his  decease.  And  it  is  the  legality  of  that  appointment  which 
has  been  drawn  in  question  on  the  argument  of  this  appeal 

The  decedent  died  in  London,  in  England,  where  it  was  alleged 
in  support  of  the  application  he  left  a  will  making  a  disposition  of 
his  estate.  And  the  application  for  the  plaintifE's  appointment 
resulting  in  the  order  made  by  the  surrogate  was  made  under  the 
authority  of  the  provisions  of  the  Code,  which  authorized  the  issu- 
ing of  ancillary  letters  testamentary  and  of  administration,  (Code 
of  Civil  Procedure,  §§  2696,  2696,  2697.)  The  petition  for  the 
letters  was  in  proper  form  and  included  the  statements  required  to 
sustain  the  application.  But  the  papers  produced  in  support  of  it 
were  irregular  and  insufficiently  authenticated.  For  this  purpose 
the  law  required  an  exemplified  copy  of  the  will  and  of  the  foreign 
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ktten^iflflaed  Jipon  its  probate^  together  with  the  jadgment  or  decree 
admitfeing  it  to  probate.  And  hy-  section  952  of  the  Ooda  of  Civil 
Procedure  the  manner  in  which  these  documents  were  to  be  authen- 
ticaled  was  proscribed  by  the  legislatare,  but  there  was  a  failure  to 
comply  with  these  provisions  of  the  Code.  A  certificate  of  the 
registrar  of  the  probate  court  was  added  to  what  was  alleged  to  be 
a  copy  of  the  will,  and  to  hardly  an  intelligible  statement  of  the 
aetion  taken  upon  the  application  for  its  probate.  And  these  cer- 
tijGLeatea  were  authenticated  simply  and  solely  by  the  certificates  of 
the  vice  and  depuly  consul-general  of  the  United  States  in  London, 
who  also  certified  himself  to  be  a  notary  public  of  the  United  States. 
But  that  was  not  such  an  authentieation  of  the  documents  as  the 
statute  upon  this  subject  in  very  plain  language  directed  should  be 
made  to  authorize  the  papers  themselves  to  be  read  in  evidence. 

The  sorrc^te,  however,  acted  upon  this  proof,  irregular  and 
deficient  as  it  clearly  mai  But  his  action  was  upon  a  subject- 
matter  confided  to  his  jurisdiction,  and  his  determination  and  decree 
upon  it  cannot  be  disr^^rded  collaterally  because  of  these  defects 
in  the  proceedings.  It  is  clear  that  upon  an  appeal  the  determ- 
ination would  be  reversed.  But  it  does  not  follow  from  that 
circumstance  that  it  was  void.  The  subject-matter  to  which  the 
proof  was  directed  was  clearly  within  the  jurisdiction  of  the  surro- 
gate, and  that  was,  to  grant  ancillary  letters  testamentary  or  of 
administration  upon  the  estate  of  the  deceased  party ;  and  he  did 
have  evidence  before  him  tending  to  establish  the  facts  upon  which 
his  authority  was  by  law  required  to  be  exercised ;  and  as  he  exer- 
daed  his  judgment  upon  that  proof  and  made  his  determination 
directing  the  issuing  of  the  letters  it  cannot  be  disregarded  in  this 
action  simply  because  he  erroneously  allowed  this  defective  and 
iKiq;ular  proof  to  be  given.  To  avoid  that  result  it  was  sufScient 
that  the  proof  had  a  legal  tendency  to  establish  the  facts  required 
to  be  shown,  and  that  it  should  have  been  rejected  because  of  the 
manner  of  its  authentication  will  not  invalidate  his  decree  to  such 
an  extent  as  to  allow  it  to  be  held  void  when  brought  collaterally 
in  controversy  as  it  was  upon  the  trial  of  this  action.  This  subject 
was  very  fully  considered  in  Roderigas  v.  East  River  Savings 
InsUifuUon  (63  JN.  T.,  460),  and  in  Rodeos  v.  The  Same  (76  id., 
816),  where  it  was  held  that  proof  tending  to  establish  the  right  of 
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the  applicant  to  redreee,  although  it  may  be  substantially  defective, 
is  sufficient  to  sustain  such  letters  .against  the  objection  taken  to 
them  in  this  case. 

The  power  of  attorney  from  the  administratrix  appointed  in  the 
foreign  proceedings,  and  from  the  son  of  the  decedent,  who  was 
nominated  as  one  of  his  executors,  the  others  having  probably 
declined  to  act,  was  also  produced  in  support  of  the  plaintiff's  appli- 
cation. This  was  in  like  manner  proved  Jby  the  certificate  of  the 
same  vice-consul.  But  the  acknowledgment  of  this  document 
could  properly  be  taken  before  such  an  officer  (2  R.  S.  [6th  ed.], 
1142,  §  11)  ;  for  while  he  acted  in  that  capacity  he  was  entitied  to 
exercise  the  authority  vested  by  law  in  the  consul  himself.  (TJ.  S. 
R.  S.,  §§  1695,  1674,  sub.  3.) 

This  instrument  was  accordingly  in  such  a  condition  as  allowed 
it  to  be  legally  received  as  evidence  so  far  as  it  extended  in  support  of 
the  application,  and  by  that  the  plaintiff  was  expressly  authorized  to 
make  the  application  to  the  surrogate  and  to  receive  the  letters  which 
were  issued  by  him.  And  as  these  letters  were  issued  upon  proof 
tending  to  establish  the  right  to  them,  although  it  was  defective 
and  irregular,  they  became  conclusive  in  favor  of  the  plaintiff's 
right  to  maintain  this  action.  {Parhcm  v.  Moran^  4  Hun,  717.) 
And  this  is  the  effect  which  the  Code  has  prescribed,  that  letters 
testamentary,  letters  of  administration  and  letters  of  guardianship 
shall  have  when  they  may  be  granted  by  a  court  or  officer  having 
jurisdiction  to  issue  them.  (Code  of  Civil  Pro.,  §  2691.)  And  this 
provision  is  rendered  applicable  to  letters  of  this  description  by 
section  2702.  For  these  reasons  the  defendant  cannot  successfully 
resist  the  right  of  the  plaintiff  to  maintain  this  action  for  the 
recovery  of  the  amount  due  upon  the  notes.  The  acceptance  by 
the  surrogate  of  the  defective  proof,  as  long  as  it  tended  to  estab* 
lish  the  facts  required  to  support  the  application,  was  an  error  only, 
which  could  be  no  otherwise  corrected  than  by  an  appeal  from  his 
order  or  decree. 

The  law  will  not  allow  his  erroneous  action  to  be  set  aside  in  this 
manner.     The  judgment  should,  therefore,  be  affirmed. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Judgment  affirmed. 
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FRANCIS  A.  FOGG,  Rebpondbnt,  v.  CLINTON  B.  FISK, 

AppELLAirr. 

SiuminaUon  afa  party  htfore  trial— mijficiency  of  (As  affldaoiti  upon  ulhich  (Hb 
tnaUon  m  made  -^prmlege9  of  the  w&ness^  at  to  rtfvMng  to  armoer,  toiU  be  ertfareed 
by  the  court  upon  the  examination  —  Chde  of  OivU  Proeedure,  me,  872. 

UpoB  an  application  by  the  plaintifF  for  an  order  requiring  the  defendant  to 
appear  and  submit  to  an  examination  before  trial,  it  is  not  necessary  that  the 
affidavit  should  state  ezplieitly  that  the  plaintifF  intended  to  produce  the  evi- 
dence so  to  be  obtained  as  a  part  of  the  proof  of  his  case  upon  the  trial;  it  is 
sufficient  if  his  intention  so  to  do  may  be  reasonably  inferred  from  the  state- 
ments therein  contained. 

The  fact  that  the  defendant  will  be  priyileged  from  testifying  as  to  some  of  the 
matters  as  to  which  the  plaintiff  desires  to  examine  him  is  not  a  reason  for 
denying  the  application,  as  the  court  will,  upon  the  examination,  afford  the 
witness  such  protection  as  he  may  be  entitled  to. 

Appeal  from  an  order  made  at  Special  Term,  denying  a  motion 
to  vacate  an  order  directing  the  defendant  to  appear  and  be 
examined  as  a  witness  before  trial. 

The  action  was  brought  to  recover  damages  occasioned  by  certain 
false  and  fraudulent  representations  made  by  the  defendant  in 
regard  to  the  sale  of  certain  mines  and  mining  stock. 

Wheeler  S.  Peokham^  for  the  appellant. 

Jolm  JR.  Dos  PaesoSj  for  the  respondent. 

Daniels,  J. : 

The  affidavit  on  which  the  order  was  made  very  fully  complies 
with  all  the  requirements  prescribed  by  section  872  of  the  Code, 
unless  that  may  be  that  contained  in  the  fourth  subdivision  of  this 
section.  And  the  appeal  has  been  taken  for  the  reason  that  the 
affidavit  was  considered  defective  in  this  respect.  That  subdivision 
requires  it  to  be  shown  by  the  affidavit  that  the  testimony  of  the 
person  to  be  examined  is  material  and  necessary  for  the  party  mak- 
ing the  application,  or  prosecution,  or  defense  of  the  action.  And 
by  the  affidavit  detailing  the  circumstances  as  to  which  proof  will 
be  required,  which  it  is  expected  the  defendant  will  be  able  to  give, 
the  materiality  of  the  evidence  desired  to  be  obtained  has^  to  a  rea- 
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Bonable  certainty,  been  established,  and  the  minute  statements  made 
upon  this  subject  are  followed  by  the  further  statement  that,  as 
deponent  is  advised  by  his  coansel  herein,  and  verily  ^'  believes  the 
examination  and  testimony  of  said  defendant  Fisk,  relative  to  the 
issues  herein,  are  both  material  and  necessary  to  the  plaintiff  for  the 
prosecution  of  this  action  and  for  the  trial  thereof."  From  these 
statements  it  may  reasonably  be  inferred  that  a  bona  fide  intention 
exists  on  the  part  of  the  plaintiff  to  obtain  the  evidence  of  the 
defendant  for  the  purpose  of  producing  and  using  it  as  a  part  of 
the  proof  of  his  case  upon  the  trial  of  the  action. 

It  would  undoubtedly  have  been  better  if  this  intention  had  been 
expressed  in  more  direct  termjB,  but  as  it  may  be  gathered  from  the 
statements  which  have  been  made,  the  plaintiff  is  entitled  to  the 
benefit  of  such  a  construction.  It  is  undoubtedly  true  that  the  exer- 
cise of  the  authority  in  question  should  be  carefully  guarded,  for  in 
a  large  majority  of  instances,  where  the  testimony  of  the  adverse 
party  is  taken  under  such  an  order,  the  object  is  simply  to  discover 
what  he  may  be  able  to  state  as  the  facts  of  the  controversy,  with- 
out any  intention  whatever  to  read  the  evidence  upon  the  trial. 
And  that  practice  it  was  not  the  purpose  of  this  provision  of  the 
Code  to  permit.  But  from  the  statements  made  in  this  affidavit  it 
may.  reasonably  be  concluded  that  the  object  of  the  party  is  to 
obtain  evidence  in  support  of  his  own  case,  without  which  he  will 
not  be  able  to  proceed  to  the  trial  of  the  action.  In  this  respect  it 
differs  from  those  contained  in  the  case  relied  upon  in  support  of  the 
appeal.  For  in  Beach  v.  Mayor^  etc.  (4  Abb.  N.  0.,  236),  the  object 
was  to  'ascertain  the  names  of  witnesses  who  it  might  be  expected 
would  be  produced  upon  the  trial.  And  in  Chopin  v.  Thompeon  (16 
Hun,  53)  it  was  to  discover  simply'what  the  defendant  would  probably 
swear  to ;  and  in  OrooJce  v.  Gorhm  (23  Hun,  176)  no  fact  or  cir- 
cumstance showing  the  examination  to  be  material  or  necessary  was 
specified. 

The  present  case  stands  in  favorable  contrast  with  those  which 
were  determined  by  the  courts  in  these  and  other  instances. 

It  may  be  that  as  to  some  of  the  matters  to  which  tiie  examina* 
tion  is  expected  to  be  directed  that  the  defendant  will  not  be  obliged 
to  answer.  But  if  the  examination  should  take  that  range,  it  will 
be  the  province  of  the  court,  when  the  testimony  is  taken^  to  afford 
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■ 

the  witness  the  protection  he  may  be  entitled  to  under  the  roles  of 
law  applicable  to  that  subject 

The  order  shonld  be  aflbmed,  with  the  usual  coats  and  dis- 
borsements. 

Datib,  p.  J.,  and  Brady,  J.,  concurred. 

Order  afllrmed,  with  ten  dollars  costs  and  disbursements. 


WILLIAM  T.  OUKNDTGHAM  and  Othbbs,  Appsllaivts,  t^. 
BENJAMIN  F.  JUDSON,  Rbsponmnt. 

Qmttad  to  tMp  and  ddh&r — token  iueh  a  cantraei  rogutinM  that  ths  party  iMng 
Aoyidhimetl^  thSp  theartietei-^arrfuialanths  part^^dtf&ndantto  perform, 
I  a  formal  tender. 


TbB  defendant  entered  into  a  contract  dated  New  York,  January  20,  1880,  by 
which  he  acknowledged  that  he  had  bought  of  the  plaintiffs  "  about  five 
hundred  (ISOO)  tons  No.  1  'Eglinton'  Scotch  pig  iron,  for  shipment  in  March, 
1880,  from  Great  Britain  to  New  York,  by  saU  or  steam  yessels,  at  sellers* 
option,  deliverable  '  ex  vessels '  on  arriyal "  at  New  York.  The  plaintiffs 
neither  owned  nor  shipped  from  Great  Britain,  in  March,  1880,  any  iron  of 
the  kind  specified  in  the  contract,  but  in  April,  1880,  they  entered  into  nego- 
tiationfl,  and  on  May  fourteenth  received  a  contract  for  the  purchase  of  the 
leqoiied  quantity  of  the  kind  of  iron  specified  in  the  contract,  which  had 
been  shipped  from  a  p6rt  in  Great  Britain  in  March,  1880,  by  other  persons, 
and  which  had  arrived  in  New  York  on  May  seventh.  The  defendant  having 
refused  to  accept  the  iron,  upon  the  ground  that  it  had  not  been  shipped  by 
the  plaintiflb  as  required  by  the  contract,  this  action  was  brought  to  recover 
the  damages  thereby  sustained  by  them. 

Mdd,  that  the  defendant  was  only  bound  to  w6oepi  iron  to  be  sliipped  by  the 
phdntifls  themselves;  that  he  could  not  be  compelled  to  accept  that  purchased 
by  the  plaintiffs  in  New  York,  and  that  the  action  could  not  be  maintaiiled. 

TbB  express  refusal  of  a  party  to  perform  his  contract,  or  to  accept  the  goods  to 
be  detivered  thereunder,  relieves  the  other  party  from  the  necessity  of  making 
any  further  offer  or  tender,  as  required  by  the  contract. 

Afpsal  from  a  judgment  in  favor  of  tbe  defendant,  entered  upon 
the  Terdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 


B/oereU  P.  Whedety  for  the  appellants. 
ThomoB  DaHingtanj  for  the  respondent 
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Daniels,  J. : 

The  recovery  was  for  the  difference  between  the  proceeds  of  the 
sale  of  500  tons  of  Eglinton  Scotch  pig  iron,  and  the  amount 
agreed  to  be  paid  for  it  by  the  defendant. 

For  its  purchase  a  contract  was  entered  into  by  the  defendant  in 
the  following  form : 

New  Tobk,  January  20, 1880. 

Bcmght  of  Mmsts.  "Winthbop  Ounninoham  &  Son,  far  acoowii 
Mr.  B.  F.  Jm>30N : 

About  five  hundred  (600)  tons  No.  1  "Eglinton"  Scotch  pig 
iron,  for  shipment  in  March,  1880,  from  Great  Britain  to  Nfew 
York,  by  sail  or  steam  vessels,  at  sellers'  option,  deliverable 
"  ex  vessels"  on  arrival  at  this  port,  at  thirty-one  dollars  and  seventy- 
five  cents  ($31.75)  per  ton  (of  2,240  lbs.),  payable  by  buyer's  note 
to  his  own  order,  with  interest  at  six  per  cent  (6  per  cent)  per 
annum,  at  ninety  (90)  days  from  delivery  of  United  States  weigher's 
returns,  which  are  to  decide  quantities  to  be  paid  for.  Interest  for 
three  days'  grace  to  be  included. 

T.  D.  HAZARD,  Broker. 

Across  the  face  is  written,  "  Accepted :  B.  F.  Judson." 

And  it  was  shown  that  the  iron  in  controversy  was  shipped  on 
board  the  bark  Jennie  Harkness,  from  a  port  in  Great  Britain,  in 
March,  1880,  to  be  carried  to  the  city  of  New  York.  The  iron 
was  of  the  quality  and  description  mentioned  in  the  contract,  and 
the  ship  arrived  at  New  York  on  the  7th  of  May,  1880,  and  dis- 
charged her  cargo  between  the  tenth  of  the  month  and  the  first  of 
July. 

The  iron  was  not  in  fact  the  property  of  or  shipped  by  the  plain- 
tiffs when  it  was  laden  on  board  the  vessel,  but  they  entered  into  a 
negotiation  with  the  owners  of  it  in  April  for  the  purchase  of  this 
quantity  of  it,  and  on  the  fourteenth  of  May  received  a  contract  in 
writing  for  its  sale  to  them  upon  the  payment  of  the  purchase- 
price.  Upon  this  state  of  facts  the  defendant's  attention  was 
directed  to  the  arrival  of  the  iron  and  the  plaintiffs  desire  to  deliver 
it  to  him  in  fulfillment  of  their  contract  with  him,  and  on  the  14th 
of  May,  1880,  he  replied  to  them  that  they  had  made  no  shipment 
of  iron  within  the  contract  to  meet  its  terms,  and  had  lurniabed 
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bim  with  no  order  for  iron  owned  by  them,  and  in  express  terms 
declined  their  proposals  as  not  being  within  the  contract.  This  was 
followed  by  further  correspondence,  and  in  th6ir  letter  of  the  seven- 
teenth of  May  the  plaintiflEs  in  terms  tendered  the  defendant  500 
tons  of  iron  of  the  description  of  that  mentioned  in  the  contract, 
then  on  board  the  Jennie  Harkness,  and  asked  for  his  directions 
whetlier  they  should  land  it  on  the  wharf  or  deliver  it  to  lighters, 
and  asked  his  reply  to  the  inquiry.  And  in  answer  to  that  and  two 
succeeding  letters  of  the  eighteenth  and  nineteenth  of  similar  tenor 
and  effect,  the  defendant  responded  on  the  twentieth  declaring  that 
he  did  not  sanction  any  of  their  proceedings.  This  state  of  affairs, 
80  far  as  they  were  affected  by  the  conduct  of  the  parties,  continued 
until  the  first  of  June,  when  the  iron  was  again  offered  with  the 
United  States  weigher's  return  and  a  negotiable  warehouse  receipt 
for  it  indorsed  to  him,  which  he  promptly  .refused  and  returned  to 
the  plaintiffs.  In  the  meantime  the  iron,  not  being  permitted 
to  remain  upon  the  wharf,  was  placed  in  a  warehouse  on  the  same 
pier,  and  near  the  place  of  its  delivery  from  the  ship ;  and  by  the 
receipt,  indorsed  by  the  plaintiffs,  the  defendant  would  have  been 
permitted  to  have  taken  it  from  the  warehouse  on  the  production 
of  that  document.  But  apparently  for  the  reason  that  the  iron  was 
not  offered  to  him  at  the  side  of  the  vessel  the  jury  were  allowed  to 
infer  that  the  plaintiffs  had  failed  to  perform  their  contract  and 
oould  not,  therefore,  recover  in  the  action.  But  by  what  had  pre- 
viously transpired  between  the  parties  it  is  clear  that  the  defendant 
did  not  intend  to  accept  or  receive  this  iron  in  fulfillment  of  the 
agreement ;  and  did  not  decline  to  receive  it  because  of  the  fact 
that  it  had  been  placed  in  the  warehouse.  That  was  evident  from 
the  terms  of  the  letters  written  by  him  on  the  fourteenth  and 
twentieth  days  of  May,  for,  substantially,  they  each  embodied  direct 
refusals  to  receive  the  iron  offered  to  him  in  performance  of  the 
terms  of  the  agreement.  And  when  such  a  refusal  has  been  made 
its  effect  is  to  dispense  with  further  offers  or  ceremonials  on  the 
part  of  the  other  contracting  party.  {CornweU  v.  Haighty  21 N.  T., 
462,  465 ;  Cra/ry  v.  Smithy  2  Oomst.,  60,  65 ;  BleweU  v.  Bakery  58 
N.  Y.,  609,  613 ;  Lawre7u>6  v.  MUZer,  86  id.,  131.) 

It  is  very  evident  from  the  case  that  the  plaintiffs  possessed  the 
ability  to  obtain  and  deliver  this  iron  to  the  defendant,  and  that  he 
Hun— Vol.  XXX        9  n  \ 
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did  not  refuse  to  receive  it  because  he  bad  the  least  suspicion  of 
their  inability  to  do  that.  He  on  the  other  hand  by  his  conduct 
assumed  that  they  could  supply  him  with  the  iron,  but  he  declined 
to  allow  them  an  opportunity  to  do  that.  The  effect  of  his  conduct 
was  to  dispense  wit^  a  more  formal  tender  or  offer  than  that  which 
preceded  and  followed  his  letters  of  the  fourteenth  and  twentieth  of 
May;  and  the  fact  that  the  iron  was  afterwards  allowed  to 
go  in  store  because  of  the  defendant's  failure  to  receive  it  would 
not  under  any  well  settled  legal  principle  prevent  the  plaintife 
from  recovering  iH  the  action,  for  he  at  no  time  in  any  manner 
declined  to  receive  it  on  account  of  that  circumstance. 

The  court  at  the  trial  was  requested  in  substance  to  charge  this 
to  be  the  law,  but  it  refused  to  do  that,  and  the  plaintiffs  excepted 
to  the  refusal. 

But  whether  this  exception  was  well  founded  or  not  it  is  not  neces- 
sary to  further  discuss,  for  a  more  important  obstacle  stood  in  the  way 
of  the  plaintiffs'  right  to  maintain  the  action,  preceding  the  objec- 
tions which  have  already  been  considered.  From  the  manner  in 
which  the  contract  was  expressed,  it  appears  to  have  been  the  inten- 
tion of  the  parties  that  the  defendant  should  become  the  purchaser 
of  500  tons  of  iron  which  it  was  contemplated  the  plaintiffs  them- 
selves should  ship  from  Great  Britain  to  New  York.  This  inten- 
tion is  clearly  to  bo  implied  from  the  terms  of  the  agreement,  and 
the  only  option  or  choice  reserved  to  the  plaintiffs  was  whether 
they  would  ship  the  iron  by  sail  or  steam  vessels,  and  that  was 
reserved  in  such  a  manner  as  clearly  to  exhibit  the  expectation  and 
intention  that  the  iron  which  was  to  be  the  subject  of  the  sale  was 
to  be  iron  they  themselves  would  ship  and  consign  within  the 
month  of  March,  1880,  from  Great  Britain  to  the  city  of  New 
Tork.  The  contract  seems  to  be  susceptible  of  no  other  reasonable 
construction,  and  as  the  plaintiff  failed  to  make  such  a  shipment, 
and,  as  a  matter  of  fact,  had  no  interest,  whatever,  in  the  iron 
shipped  on  board  the  Jennie  Harkness,  previous  to  their  contract  for 
the  purchase  of  500  tons  of  it,  after  the  arrival  at  New  York,  they 
were  not  in  a  condition  to  require  the  defendant  to  fulfill 
the  agreement  upon  his  part.  To  allow  them  to  go  into  the 
market  at  the  city  of  New  York  and  purchase  500  tons  of 
iron  of  the  quality  of  that   mentioned  in  the  agreement,  and 
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then  require  the  defendant  to  receive  it,  would  be  to  make  a 
new  and  different  agreement  from  that  which  the  parties  them** 
BelveB  entered  into.  It  might  not  be  important  to  the  defend- 
ant,  provided  he  obtained  this  quality  of  iron  at  the  time  when  it 
should  be  delivered,  whether  the  plaintiffs  purchased  it  in  Great 
Britain- and  shipped  it  to  New  York,  or  made  the  purchase  them- 
selves after  it  had  arrived  at  that  point  But  that  was  not  what  the 
parties  agreed  upon  by  the  contract,  and  the  court  has  no  power  to 
make  a  different  contract  for  them,  even  though  it  may  appear  to 
be  equally  as  beneficial  to  the  defendant  as  that  which  he  had 
entered  into.  He  had  a  right  to  insist  upon  the  performance  of 
the  contract  as  it  was  made,  and  to  refuse  to  receive  the  iron  from 
the  plaintiffs  which  they  proposed  to  deliver.  For  they  neither 
owned  or  shipped  it,  but  it  was  owned  and  shipped  by  other  parties 
without  their  privity,  during  the  month  specified  for  that  purpose 
in  the  agreement.  And  this  objection  to  the  acceptance  of  the  iron 
was  formally  taken  by  the  defendant  in  his  letter  of  the  14:th  of 
May,  1880.  The  facts  are  of  such  a  nature  as  to  render  it  impossi- 
ble to  remove  this  objection.  The  iron  was  not  the  iroA  which  the 
defendant  had  agreed  to  receive  and  pay  for,  and  he  gave  the  plain- 
tiffs timely  notice  of  his  refusal  to  accept  it  for  that  reason.  Aud 
as  this  objection  must  necessarily  be  encountered  if  another  trial  of 
the  action  shall  be  ordered,  and  there  is  no  possibility  of  obviating 
it,  it  may  now  be  allowed  to  have  its  appropriate  weight  and  effect 
in  the  disposition  of  the  case.  It  necessarily,  in  any  view  under 
the  agreement,  would  result  in  defeating  the  plaintiffs'  action,  and 
for  that  reeason,  although  the  case  was  tried  upon  a  different  theory 
at  the  circuit,  the  judgment  and  order  should  be  affirmed* 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

.Judgment  and  order  affirmed. 
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80h         68 
f  85  AD^  42    WILLIAM  A.  MILES  and  Others,  as  Exbchjtoks  of  JAMES 

H.    SACKETT,    Decbased,    Respondents,   v.    JAMES    W. 

SACKETT,  Appellant. 

Bndenes — oras^-ecDominaiion  of  ttntneu — queiihiu  tending  to  thowhU  hcitSlity  to 
tho  party  erots-examiiung  Mm  may  be  asked. 

This  action  was  brought  by  certain  executors  against  a  co-executor  to  recover  the 
amount  of  a  promissory  note  given  by  the  latter  to  the  testator.  Upon  the 
trial  a  witness  was  called  by  the  plaintiffs  whose  testimony  tended  to  establish 
the  defendant's  liability.  Upon  her  cross-examination  she  was  asked  by  the 
defendant's  counsel  whether  it  was  not  after  a  request  by  the  executors  to  pay 
a  sum  which  they  alleged  she  owed  the  estate  that  she  first  gave  the  inform 
ation  of  the  facts  as  to  which  she  had  testified. 

Held,  that  the  referee  erred  in  refusing  to  allow  the  question  to  be  put;  and  that 
as  the  court  could  not  say  that  its  exclusion  had  not  injured  the  defendant  the 
judgment  must  be  reversed. 

AlPpbal  from  a  judgment  in  favor  of  the  plaintiflb,  entered  npon 
the  report  of  a  referee. 

Theodore  Connoly^  for  the  appellant. 

Jacob  L.  Hanesy  for  the  respondents. 

Daniels,  J. : 

The  recovery  was  for  the  amount  unpaid  upon  a  note  made  by 
the  defendant  on  the  2d  of  March,  1874,  by  which  he  promised  to 
pay  to  James  H.  Sackett,  the  testator,  $5,000  on  demand,  with 
interest.  The  making  and  delivery  of  the  note  was  proved,  and  the 
defendant  gave  evidence  tending  to  establish  the  fact  that  it  was 
afterwards  returned  to  him  by  the  testator  as  a  gift.  This  evidence  . 
was  controverted  by  further  testimony  on  the  part  of  the  plaintifib, 
and  the  view  which  the  referee  adopted  was  adverse  to  the  defense. 
He  thereupon  directed  a  judgment  for  the  amount  unpaid  upon  the 
note  in  favor  of  the  executors. 

There  was  certainly  no  such  weight  of  evidence  in  favor  of  the 
defense  as  would  justify  the  court  in  differing  from  the  conclusion 
arrived  at  by  the  referee.  But  during  the  progress  of  the  trial  a 
witness  was  produced  on  the  part  of  the  plaintiffs,  whose  testimony 
very  directly  tended  to  establish  the  defendant's  liability  upon  the 
note,  and  upon  her  cross-examination  she  was  asked  whether  it  was 
not  after  a  request  by  the  executors  to  pay  the  sum  they  alleged  ahe 
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owed  the  estate  that  she  first  gave  the  information  in  relation  to  the 
faots  to  which  she  testified  on  the  trial. 

The  defendant  himself  was  one  of  the  executors  nominated  in 
and  acting  under  the  will,  and  this  question  was  obviously  asked  for 
the  purpose  of  showing  that  she  might  have  acquired  a  prejudice  or 
bias  against  the  defendant  because  of  the  fact  that  the  executors  had 
insisted  upon  the  payment  of  a  debt  by  the  witness  to  the  estate, 
and  the  answer,  if  it  had  been  allowed  to  be  given,  might  have 
exhibited  such  a  state  of  facts  as  would  warrant  the  conclusion  that 
the  witness  had  contracted  a  prejudice  against  the  defendant,  and 
had  been  infiuenced  to  some  extent  by  it  in  the  evidence  she  gave 
upon  the  trial.  This  question  was  objected  to  on  thie  part  of  the 
plaintiff  as  irrelevant  and  it  was  not  allowed  to  be  answered,  and  to 
that  ruling  the  defendant  excepted.  It  was  not  irrelevant  in  the 
case  to  make  this  inquiry  of  the  witness.  On  the  contrary,  it  is 
always  competent  for  the  party  against  whom  a  witness  may  be 
called  to  obtain  evidence  by  way  of  cross-examination  to  show  that 
such  a  relation  exists  between  the  party  and  the  witness  as  might 
lead  the  witness  to  testify  against  him  under  a  bias,  which  would  be 
unfaYorable  to  the  impartiality  of  the  witness  in  the  case. 

It  is  one  of  the  objects  of  a  cross-examination  to  discover  the 
motives,  inclinations  and  prejudices  of  the  witness  for  the  purpose 
of  reducing  the  effect  which  might  otherwise  be  given  to  the  evi- 
dence.    (1  Greenl.  on  Ev.  [12th  ed.],  §  446.) 

In  Starks  v.  People  (5  Denio,  106)  it  was  said  that  "  it  is  always 
competent  to  show  the  relations  which  exist  between  the  witness  and 
the  party  against,  as  well  as  the  one  for,  whom  he  was  called."  And 
this  principle  was  approved  in  Newton  v.  Harris  (2  Sold.,  346). 
The  same  point  was  considered  in  Cameron  v.  Montgomery  (18 
Serg.  &  Bawle,  128).  And  it  was  there  stated  by  Tilghman,  C.  J», 
that  "  a  party  against  whom  a  witness  is  produced  has  a  right  to  show 
everything  which  may  in  the  slightest  degree  affect  his  credit." 

If  this  question  bad  been  allowed  to  be  answered,  it  might  have 
been  made  to  appear  that  hostile  feelings  had  been  produced  on  the 
part  of  the  witness  by  the  action  of  the  executors,  and  that  under 
their  impulse  she  gave  her  testimony  against  the  defendant,  who 
was  one  of  these  executors,  and  that  would  have  had  a  tendency  to 
weaken  the  effect  of  the  evidence  of  the  witness,  and  in  that  maa- 
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ner  to  produce  a  corresponding  benefit  to  the  defendant.  The 
exclusion  of  the  answer  may  have  made  no  difEerence  in  the  result 
of  the  case,  but  that  cannot  surely  be  affirmed  as  a  fact.  The 
defendant  was  entitled  to  the  benefit  of  the  answer  proposed  to  be 
elicited  from  the  witness,  and  the  ruling  improperly  deprived  him  of 
this  right.  Upon  this  subject,  in  Baird  v.  Dcdy  (68  N.  T.,  547), 
it  was  stated  by  Allen,  J.,  in  the  course  of  his  opinion,  that  it  can- 
not be  said  ^^  that  the  exclusion  or  admission  of  any  of  the  evidence 
to  which  objection  was  taken  upon  the  trial,  h6wever  slight  or  of 
little  weight  it  may  seem,  may  not  have  influenced  the  result,  and 
if  error  was  committed,  either  in  admitting  or  rejecting  evidence 
against  the  objection  and  exception  of  the  defendant,  a  new  trial 
should  be  had."    (Id.,  549.) 

The  defendant  had  the  right  under  this  rule  to  insist  upon  the 
answer  to  his  question,  and  because  it  was  excluded,  the  judgment 
in  the  case  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

Davis,  ?•  J.,  and  Bsadt,  J.,  concurred. 

So  ordered.  

EDWAED    STAMltf,    Respondent,    v.    GEORGE    H. 
BOSTWICK,  Appellant. 

Jr^neticn  —  U  may  be  issued  to  restrain  int&iferenee  with  the  plaintiff's.poseeuian,  in 
an  action  to  determine  claims  to  real  estate  —  Code  ef  OivH  Procedure,  sees, 
608,  1688. 

Where,  in  an  action  brought  under  section  1688  of  the  Code  of  Civil  Procedure 
to  compel  the  determination  of  a  claim  made  by  the  defendant  to  real  estate, 
which  is  and  has  been  for  the  term  of  three  years  in  the  actual  possession  of 
the  plaintiff  or  his  grantor,  it  is  shown  that  there  is  danger  that  the  possession 
of  the  plaintiff  will  be  unlawfully  disturbed  or  molested  during  the  progress  of 
the  action,  an  injunction  restraining  the  defendant  from  so  interfering  with 
the  plaintiff's  possession  may  be  issued  under  section  608  of  the  Code  of  Civil 
Procedure. 

Appeal  from  an  order  made  at  a  Special  Term  denying  a  motion 
to  dissolve  an  injunction. 

This  action  is  brought  under  section  1638  of  the  Code  of  Civil 
Procedure  to  compel  the  determination  of  a  claim,  made  by  the 
defendant  to  the  property  in  question,  adverse  to  that  of  the 
plaintiff,  and  to  restrain  and  enjoin  the  defendant  from  in  any  way 
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interfering  with  the  quiet  enjoyment  and  poseeseion  of  such  prop- 
erty by  the  plaintiff. 

Upon  the  complaint,  setting  forth  the  plaintiff's  title  and  the 
defendant's  claim,  and  upon  an  affidavit  showing  that  the  defendant 
had  brought  one  proceeding  to  dispossess  the  tenants  of  the  prop- 
erty before  a  civil  justice,  and  having  failed  in  that  on  the  seventh 
of  March,  had,  on  the  following  day,  the  eighth  of  March,  obtained 
from  a  justice  of  the  Marine  Court  a  precept  in  a  second  like 
proceeding,  and  averring  that  the  plaintiff  and  his  tenants  are  put  to  - 
great  trouble  and  expense  by  unfounded  and  vexatious  proceedings, 
and  that  the  defendant  is  utterly  irresponsible  and  without  property, 
an  injunction  was  granted  enjoining  the  defendant  from  interfering 
with  the  plaintiff  in  the  possession  of  the  property,  and  from  insti- 
tuting any  proceedings  or  prosecuting  any  already  commenced  to 
recover  possession  of  the  premises  in  question. 

The  defendant  moved,  upon  an  affidavit  of  his  attorney,  to  vacate 
the  injunction.  Tbis  affidant  averred,  among  other  things,  that 
the  property  in  question  came  from  the  plaintiff^s  daughter,  and 
that  ^'  because  of  the  alienage  of  plaintiff,  defendant  claimed  to  be 
the  heir  at  law;"  that  a  suit  had  been  brought  by  the  defendant 
against  the  tenants  of  the  said  premises  for  rent,  and  that  he  had 
recovered  judgment  therein,  the  plaintiff  having  notice  of  said  suit 
(but  it  was  not  claimed  that  he  was  a  party  thereto).  It  is  conceded 
in  the  affidavit  that  the  two  summary  proceedings  alleged  by  the 
plaintiff  had  been  brought,  and  that  the  first  had  been  dismissed 
because  it  was  prematurely  brought,  and  that,  in  the  second,  the 
plaintiff  had  intervened  and  filed  an  answer. 

Lewis  Johnston^  for  the  appellant. 

PcmI  FuUer^  for  the  respondent. 

Dakiels,  J. : 

This  action  is  brought  under  the  authority  of  section  1638  of  the 
Oode  of  Civil  Procedure,  which  authorized  a  person  who  has  been 
in  actual  possession  of  real  estate,  or  whenever  he  and  the  person 
from  whom  the  estate  has  been  derived  have  held  such  possession, 
for  a  term  of  three  years,  under  the  circumstances  therein  men- 
tioned, to  maintain  an  action  to  compel  the  determination  of  a 
claim  to  the  property  adverse  to  that  of  the  plaintiff.    And  it  is 
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clearly  contemplated  by  the  provisions  enacted  to  control  the  pro- 
ceedings in  the  action,  that  the  plaintiff  should  be  continued  in  the 
possession  during  its  pendency.  For  that  reason,  where  there  is 
danger  of  his  possession  being  unlawfully  disturbed  or  molested  in 
the  meantime,  an  injunction  may  be  issued  under  section  603  of 
the  Code  of  Civil  Procedure.  For  the  case  will  then  be  one  where 
the  disturbance  of  his  possession  during  the  pendency  of  the  suit 
would  produce  injury  to  him.  And  it  appears,  by  the  aflSdavit 
sustaining  the  application  for  the  injunction,  that  the  defendant  not 
only  designed  but  was  actually  interfering  with  his  possession  of 
the  premises  in  controversy.  And  as  that  has  not  been  denied,  the 
case  was  clearly  one  for  an  injunction,  within  the  section  last 
referred  to  and  that  immediately  following  it. 

The  action  is  not  within  the  cases  which  have  been  decided 
relating  to  the  right  of  the  tenant  to  restrain  by  injunction  sum- 
mary proceedings  brought  to  recover  possession  of  demised  premises, 
for  that  was  not  its  principal  object.  The  purpose  of  the  suit  was 
to  determine  the  conflicting  claim  of  the  defendant  to  the  property 
in  controversy,  and  the  restraint  imposed  upon  his  proceedings  was 
incidental  only  to  the  complete  accomplishment  of  the  purposes  of 
the  action,  and  for  that  end  the  injunction  was  entirely  proper.  It 
was  also  carefully  guarded  by  the  direction  requiring  the  deposit  of 
the  rents  with  the  Union  Trust  Company  to  the  credit  of  the  action, 
and  accordingly  no  possible  injury  can  be  sustained  by  the  restraint 
imposed  upon  the  defendant. 

It  was  claimed  in  his  behalf  that  as  a  recovery  of  rentjwas  had  in 
his  favor  in  the  Court  of  Common  Pleas  against  one  of  the  tenants, 
and  the  plaintiff  was  present  in  the  court  during  a  portion  of  the 
trial,  that  his  claim  of  title  had,  in  that  manner,  been  virtually 
decided  against  him.  But  this  position  cannot  be  maintained  for  he 
was  not  a  party  to  that  action,  and  the  mere  circumstances  that  he 
was  present  observing  the  proceedings  without  the  right  to  pro- 
duce witnesses  or  cross-examine  those  sworn  on  behalf  of  the 
defendant,  will  not  affect  him  by  the  result  of  the  trial. 

The  order  in  the  case  should  be  affirmed,  together  with  ten  dollars 
costs,  besides  the  disbursements. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  afSrmed,  with  ten  dollars  costs  and  disbursements. 
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AMASA  T,  KINGMAN,  Appellant,  v.  THE  ROME,  WATER-  

TOWN  AND  OGDENSBTJRGH  RAILROAD- COMPANY, 
Responhent. 

I^smmM  buying  itoek,  in  ardsr  to  bring  aeiiant  far  pcut  lorongfkU  ootB  cf  dir^ctorip 
are  not  fawred  by  courts  cf  equUy. 

Appeal  from  an  order  made  at  a  Special  Term,  denying  a  motion 
for  an  injunction. 

The  oonrt  at  G-eneral  Term  said :  ^^  This  is  an  appeal  from  an 
order  denying  a  motion  on  the  part  of  the  plaintiff  to  continue  an 
injunction.  Both  the  plaintiff  and  his  assignor  appear  to  have 
become  owners  of  the  one  hundred  shares  of  stock  on  which  the 
suit  is  brought,  sometime  after  the  proceedings  had  been  taken,  of 
which  complaint  is  inade,  the  stock  having  been  transferred  to  the 
assignor  on  January  10,  1883,  and  to  the  plaintiff  on  January  16, 
1883 ;  and  the  action  of  the  directors,  of  which  complaint  is  made, 
was  taken  in  the  month  of  December  previously.  It  seems  to  be  a 
fair  inference  from  these  facts,  that  the  plaintiff  and  his  assignor 
bought  into  the  company  for  the  purposes  of  bringing  this  suit  and 
carrying  on  this  litigation,  and  it  has  been  held  in  several  cases  that 
persons  occupying  that  relation  to  a  transaction  are  not  entitled  ta 
any  special  favor  of  the  court.  {Hoisan  v.  Dodds^  L.  R,^  8  Eq.^ 
801 ;  Hanjoea  v.  Oaldandy  104  IT.  8.,  461 ;  and  see  Rule  of  Practice 
in  Equity  in  the  TJ.  S.  Courts,  104  TJ.  S.)  Such  parties  are  regarded 
as  interlopers  seeking  to  disturb  the  rights  of  innocent  holders  of 
stock,  to  their  great  prejudice,  and  should  not  be  allowed  to  have  or 
retain  injunctions  where  their  rights  can  be  preserved  by  awarding 
damages  for  such  injury  as  they  may  have  sustained." 
Hun— Vol.  XXX,        10 
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The  court  then  held  that  in  any  event  the  plaintifE  had  failed  to 
make  out  a  clear  case  entitling  him  to  an  injunction* 

Stanlei/y  Clarke  c£  SmUh^  for  the  appellant. 

Turner^  Zee  <b  MoClure^  for  the  respondent. 

Opinion  by  Datib,  P.  J. ;  Brady  and  Daniels,  J  J.,  concuired* 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


HENET  KUPFEK,  Rbspondknt,  v.  MART  FRANK, 

AppBUiAm:,  Impleaded,  etc. 

Jtidffmsni—an  sxecutian eannat be  iutud  upon  it untilit  Jias been  docketed-^^ 
fine  yemn^  toUhin  w?Uoh  an  execution  mtut  iuue,  wretobe  eomputedfivm  that  time. 

Appeal  from  an  order  made  at  a  Special  Term,  denying  a  motion 
to  vacate  an  injunction. 

This  is  an  action  in  the  nature  of  a  creditor's  bill,  founded  upon 
a  judgment  and  an  execution  issued  and  returned  nulla  hona^  and 
it  seeks  assets  of  the  appellant  to  be  applied  upon  such  judgment 
The  assets  consist  of  a  claim  against  the  Mutual  Life  Insurance 
Company,  arising  upon  a  policy  of  insurance  in  the  name  of  the 
appellant  on  the  life  of  her  husband.  The  only  question  that 
seems  to  have  been  presented  at  Special  Term  was  whether  the 
complaint  shows  an  execution  duly  issued  within  five  years  from 
the  time  the  judgment  was  rendered.  The  allegations  of  the  com- 
plaint are  sufficient  upon  that  question  to  show  the  issuing  of  an 
execution  within  that  time ;  but  it  is  shown  by  affidavit  ^that  the 
judgment  was  for  deficiency  arising  upon  the  sale  of  mortgaged 
premises  in  an  action  of  foreclosure,  and  it  is  also  shown  that  the 
judgment  of  foreclosure  and  sale  was  rendered  on  the  5th  day  of 
September,  1876,  and  that  on  the  25th  day  of  October,  1876,  the 
referee's  report  of  sale  was  made  in  the  action  bearing  date  on  that 
day,  which  shows  a  deficiency,  for  which  judgment  was  docketed 
on  the  22d  of  January,  1878, 

The  court  at  General  Term  said :  "  If  such  docketing  was  the 
entry  of  the  judgment  within  the  meaning  of  the  Code,  then 
the  issuing  of  the  execution   on  the   18th  of    December,  1882, 
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was  within  five  years.  The  Code  provides  (sec.  1375)  that  execu- 
tions may  issue,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment,  and  by  section  1865  that  an  execution' 
against  property  can  be  issued  only  to  the  county,  in  the  clerk's 
ofSce  of  which  the  judgment  is  docketed. 

"  We  are  inclined  to  think  that  the  court  below  was  correct  in 
construing  these  sections  as  authorizing  the  issuing  of  execution 
in  this  case.  On  the  filing  of  the  referee's  report  of  deficiency, 
the  judgment  declaring  the  liability,  of  the  defendants  for  such 
deficiency  was  not  brought  to  a  condition  in  which  execution  could 
issue ;  therefore  something  more  was  necessary  to  be  done,  and  we 
axe  of  opinion  that  the  sections  referred  to,  of  the  Code,  are 
intended  to  limit  the  time  within  which  executions  may  issue  of 
eourse  upon  any  judgment,  to  the  period  of  five  years  after  the 
light  to  issue  the  same  has  fully  accrued.  In  this  case,  the  right 
did  not  accrue  until  the  judgment  was  duly  docketed,  and  that  not 
having  been  done  until  the  time  above  named,  the  execution  is 
shown  upon  the  facts  to  have  been  issued  within  five  years.''    ^    * 

A.  H.  Dyett^  for  the  appellant. 

Esra  A  TutUe^  for  the  respondent. 

Opinion  by  Davis,  P.  J. ;  Bsadt  and  Daihels,  JJ.,  concurred. 

Older  afihtned,  without  costs. 


THOMAS   T.   AHRENBERG  and   Others,   RBSPOTOBasrrs,  v. 
JAMES  A.  WRIGHT  and  Others,  Appellants. 

t/kmitr  pwiiy — gwtrom^  as  to  the  amdUion  of  the  ve8$el  —  to  iohai  tme  the  gwurofnJtifi 

rdatee. 

Appeal  from  a  judgment  in  favor  of  the  plaintifib,  entered  upon 
a  verdict  directed  by  the  court,  and  from  an  order  denying  a  motion 
for  a  new  trial  made  upon  the  minutes  of  the  justice  before  whom 
the  action  was  tried.     ' 

The  court  at  General  Term  said:  "  The  charter  party  on  which 
this  action  was  brought  was  executed  in  London  on  the  7th  of 
January,  1879.    It  contained  the  following  words:   *  Guaranteed 
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to  class  A  li  in  Am.  Lloyds.'  The  ship  waa  then  at  Trieste,  or 
had  already  left  that  port  for  New  York. 

"  The  main  question  of  the  case  is  as  to  the  meaning  of  the  clause 
just  quoted.  On  the  part  of  the  defense  it  is  claimed  that  the  words 
^  guaranteed  to  class  A  1^  in  Am.  Lloyds '  means  that  the  vessel  is 
of  the  class  stated  at  the  time  of  the  execution  of  the  charter  party, 
while  on  the  part  of  the  plaintiff  it  is  insisted  that  those  words  mean 
that  she  shall  be  of  that  class  at  the  time  she  is  ready  to  enter  upon 
the  performance  of  the  charter  party, 

"  The  court  below  ruled  in  favor  of  the  plaintifPs  contention. 
We  think  that  ruling  is  correct.  The  vessel  was  in  a  foreign  port 
or  on  the  sea  in  the  course  of  a  voyage  from  a  foreign  port  to  New 
Tork.  Her  exact  condition  was  not  known,  and  it  cannot  be 
assumed  to  have  been  the  intention  that  the  defendants  should 
accept  her  under  the  charter  party,  if  when  she  reached  New  Tork 
she  proved  to  be  in  a  condition  which  would  require  her  class  to  be 
rated  differently  than  that  guaranteed  in  the  charter  party. 

"  The  description  in  a  charter  party  of  a  ship  as  A  1  warrarts 
that  she  is  so  at  the  time  of  making  the  charter  party,  not  that  she 
will  continue  to  remain  so.  This  point  was  deternrined  in  Hunt 
V.  Cohora  (36  Eng.  Law  and  Eq.,  299).  In  that  case  the  vessel  was 
described  as  rated  A  1  at  the  time  of  entering  into  the  charter  party, 
but  being  then  on  a  voyage  she  met  with  disaster  after  that  date. 
The  court  held  that  it  was  sufficient  to  satisfy  the  charter  that  she 
was  in  fact  A  1  at  the  time  of  making  it,  and  that  there  was  no 
guaranty  that  she  would  continue  to  remain  in  that  condition.  But 
the  language  in  this  case  is  quite  different,  for  the  '  Solide '  is  not 
described  as  being  A  IJ,  but  she  is  guaranteed  to  class  A  IJ  in  Am. 
Lloyds,  which  we  think  must  be  held  to  signify  that  she  shall  be  in 
that  condition  and  class  when  tendered  upon  the  charter  party  at 
her  port  of  destination."     *     *     * 

J,  E,  ParsonSj  for  the  appellants. 

TT.  W,  Goodrich,  for  the  respondents. 

Opinion  by  Davis,  P.  J. ;  Daiqels,  J.,  cononrred. 

Present  —  Davis,  P.  J.,  and  Daniels,  J. 

Judgment  affirmed. 
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JOKN   VAN   ROT,  Respondent,  v.   CLARA  MORRIS 
HARRIOTT,  Appellant. 

MeamifUiHan  qf  a  party  htfort  trial  —  the  residence  or  office  addreet  of  the  appUcanft 
attorney  mtut  be  stated  in  the  momng  affidavits  —  Chde  cf  OivU  Procedure,  see.  877. 

Appeal  from  an  order  made  at  a  Special  Term  denying  a  motion 
to  vacate  an  order  requiring  the  defendant  to  appear  and  be  exam* 
ined  as  a  witness  at  the  instance  of  the  plaintiff  before  trial. 

The  court  at  General  Term  said :  *'  By  the  aflBdavit  upon  which  the 
order  was  made  it  appeared  that  an  issue  of  fact  had  been  joined  in 
the  action  by  the  service  of  the  defendant's  answer.  But  neither  of 
the  affidavits  contained  a  statement  of  the  residence  or  office  address 
of  the  plain  tifPs  attorney.  The  statement  upon  this  subject  was 
^  that  defendant  has  appeared  herein  and  that  I,  Albert  Englehardt, 
of  291  Broadway,  New  York  city,  is  her  attorney.'  This  was  not  a 
compliance  with  what  has  been  positively  required  by  subdivision  1, 
section  872  of  the  Code  of  Civil  Procedure,  to  entitle  a  party  to 
the  examination  of  an  adverse  party  as  a  witness  before  trial.  ThQ 
legislature  have  prescribed  precisely  what  shall  be  done,  and  no  diffi- 
culty whatever  can  stand  in  the  way  of  complying  with  these 
requirements.  Where  that  is  not  done  no  right  to  examine  the 
adverse  party  in  this  manner  will  be  made  out.  {Dimham  v.  Mer- 
cantUe  Mutual  Ins.  Co.^  6  Abb.  N.  C,  70.) 

"  In  Beach  v.  Mayor^  etc.  (14  Hun,  79),  the  affidavit  upon  which 
a  like  order  was  made  was  similarly  defective,  and  it  was  held  by  the 
court  to  be  insufficient  to  entitle  the  party  to  the  examination. 
This  authority  is  decisive  against  the  order  in  this  case.  It  was 
irregularly  made,  and  it  should  be  reversed  with  the  usual  costs  and 
disbursements." 

A.  J.  Dittenhoeff^er^  for  the  appellant. 

(y Byrne  cfe  StewaHy  for  the  respondent. 

Opinion  by  Daniels,  J. ;  Davis,  P.  J.,  conounred* 

Present  —  Davis,  P.  J.,  and  Daniels,  J. 

Order  reversed,  with  costs. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appkl- 
LAOT,  V.  THE  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY,  Respondent. 

SAME,  Appellant,  v.^  THE  NEW  YORK,  LAKE  ERIE  AND 
WESTERN  RAILROAD  COMPANY,  Respondent. 

Mcmdamtu — proper  mods  of  dismwal  of  appUcation  for,  upon  the  faHwre  af  ike 

people  to  prosecute. 

Appeals  from  orders  made  at  Spedal  Term,  requiring  the 
attorney-general  to  proceed  with  an  application  for  peremptory 
writs  of  mandamv^  and  setting  the  causes  down  for  hearing. 

Upon  a  previous  appeal  to  the  General  Term,  orders  made  at  the 
Special  Term  gnashing  and  dismissing  petitions  for  a  mcmdmmia 
had  been  reversed.     (28  Hun,  543.) 

The  court  at  General  Term  said  :  "  The  decision  of  the  General 
Term  reversing  the  orders  of  tfie  court  below,  which  denied  the 
motions  for  mandarmts^  left  those  motions  undisposed  of  in  the 
court  below.  The  application  on  the  part  of  the  respondents  to 
have  those  motions  disposed  of  by  the  Special  Tenn  was  proper ; 
but  when  the  moving  parties  came  into  court  and  declined  to  pro- 
ceed with  the  motions,  the  Special  Term  should  have  denied  the 
motions,  with  or  without  costs,  in  its  discretion. 

"  There  was  no  special  proceeding  pending  which  entitled  the 
respondents  to  have  the  case  set  down  for  trial  at  the  Special  Term. 
That  was  done  by  the  order  of  the  court  below.  They  were  like 
ordinary  motions  noticed  by  a  party  who  subsequently  declines  to 
proceed  upon  his  notice,  and  the  disposition  above  suggested,  to 
wit,  by  denying  the  motion,  was  the  proper  one  to  relieve  the 
respondents  from  any  further  action  on  the  part  of  the  people. 

"  The  order  should  therefore  be  modified  by  simply  denying  the 
motions  noticed  at  Special  Term  for  mandamus^  and  as  so  modified 
affirmed,  without  costs." 

E,  C.  James^  for  the  appellant. 

William  D.  Shipmcm^  for  the  New  York,  Lake  Erie  and  Western 
Railroad  Company,  respondent. 
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JSoscoe  OonJdingy  for  the  New  York  Central  and  Hudson  Biyer 
Bailroad  Company,  respondent. 

Opinion  Per  Curiam^, 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Orders  modified  as  directed  in  opinion  and  affirmed  as  modified, . 
\fdthont  costs. 


THOMAS  A.  HARDY,  Rbspondbot,  v.  CHARLES  G.  PETERS 
AND  Othbbs,  Appellants. 

BkBaimruOion  €f  a  party  before  trial  m  to  hie  receipt  of  tdegrame^  ete. — when  it 
OunOd  he  aUowed—Oode  of  GivU  Procedure,  eee.  872.  ^ 


Appeal  from  an  order  made  at  a  Special  Term,  vacating  an  order 
for  the  examination  of  the  plaintiff  before  trial. 

This  action  was  brought  by  a  customer  against  his  stock  brokers 
to  recover  damages  alleged  to  have  been  sustained  by  the  wrongful 
sale  of  stocks.  The  answer  admits  that  the  sales  referred  to  were 
made,  but  alleges  that  they  were  properly  consummated  and  upon 
due  notice  to  the  plaintiff  by  whom  they  were  ratified.  Upon  the 
pleadings  and  the  affidavits  of  the  defendant  Peters  and  one  of  the 
defendant's  attorneys,  an  order  was  granted  for  the  examination  of 
the  plaintiff  as  a  witness  before  trial.  Upon  the  return  day  of  the 
order  the  plaintiff's  counsel  upon  the  defendants'  papers  moved  to 
vacate  it  and  the  motion  was  successful,  the  learned  justice  presid- 
ing stating  it  to  be  his  opinion  that  the  applicant  sought  only  to 
find  out  what  the  plaintiff  would  swear  to  so  as  to  enable  him  to 
meet  and  overcome  it. 

The  court  at  General  Term  said :  "  The  papers  on  which  the 
order  for  the  examination  of,  the  plaintiff  was  predicated  were  suffi- 
cient prima  facie  in  form  to  entitle  him  to  such  examination  and, 
as  will  appear,  in  matters  of  substance  as  well.  The  gravamen  of 
the  defense  is  the  notification,  which  relates  not  only  to  demands 
for  margin,  but  also  to  the  time  and  place  of  the  intended  sale  of 
the  stocks  of  which  complaint  is  made. 

"  The  affidavit  of  Mr.  Peters  shows  that  the  plaintiff,  during  a 
part  at  least  of  the  period  covering  these  transactions,  was  not  in 

Digitized  by  VjOOQIC 


30h         79 
87  Ml8'867 


80  HARDY  V.  PETERS. 

'  FiBBT  Dkpabtment,  Mat  Tebm,  1888. 

the  city  of  New  York,  and  that  ii^ost  of  the  notices  were  sent  by 
telegram,  and  the  allegation  is  that  they  desire  and  expect  to  prove 
that  the  plaintiff  did  receive  some  or  all  of  the  notices  so  sent  to 
him  and  when  and  where  he  received  them*  It  is  tme  that  the 
plaintiff  in  his  complaint  alleges  as  follows : 

'^  ^  That  defendants  never  demanded  of  plaintiff  that  he  should 
deposit  collateral  security  or  margin,  nor  was  there  at  any  time  any 
suggestion  made  or  notice  given  to  plaintiff  by  said  defendants 
that  said  collateral  security  was  desired  or  required  by  defendants 
before  the  alleged  sale  of  stocks  as  hereinafter  mentioned.' 

"  But  the  defendants  are  not  absolutely  bound  by  this  declaration, 
and  although  the  means  of  provitig  these  facts  and  the  delivery  of 
the  notices  by  telegram  at  the  offices  to  which  they  were  sent  may 
be  accessible  it  is  quite  apparent  that  proof  of  their  actual  delivery 
may  be  attended  with  many  difficulties  from  which  the  defendants 
ought  to  be  relieved.  In  reference  to  these  notices  and  demands 
for  margin  or  collateral  security  it  may  be  said,  it  is  true,  that  if  the 
plaintiff  upon  his  examination  adheres  to  the  statements  made  in 
the  complaint,  of  course  the  examination]  will  not  result  in  any 
advantage  to  the  defendants.  But  of  this  the  court  cannot  be 
assured  from  anything  at  present  before  it.  Non  constat  but  that 
some  facts  and  circumstances  will  be  revealed  upon  the  examina- 
tion which  would  justify  the  inference  that  the  plaintiff  was 
mistaken  in  the  allegation  made,  arising  either  from  forgetfulness 
or  other  circumstances  about  which  it  is  not  necessary  to  indulge  in 
any  conjectures.  If  the  application  here  were  regarded  as  a  fishing 
expedition  it  would  not  be  entertained  for  a  moment,  and  this 
court  would  concur  readily  and  cheerfully  in  the  result  expressed 
by  the  learned  justice  in  the  court  below.  But  the  court  is  not 
impressed  that  such  is  the  character  of  the  application.  The  plain- 
tiff appears  to  have  been  traveling  from  place  to  place  during  a  part 
of  the  period  over  which  the  transaction  extended,  and  if  the  tele- 
grams*  were  sent  it  seems  to  be  unjust  to  withhold,  under  our 
existing  statutes,  the  right  of  examining  him  for  the  purpose  of 
ascertaining  whether  he  received  them  or  not. 

"  We  do  not  deem  it  necessary  to  go  into  the  consideration  of  the 
adjudications  in  reference  to  this  subject,  because  whenever  it 
appears  that  the  examination  of  an  adversary  is  material  and  necea- 
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fiary,  and  the  application  is  one  not  for  the  purpose  of  extracting 
evidence  from  him  by  unnecessary  procedure,  and  when  its  good 
faith  cannot  be  seriously  questioned,  it  is  almost  a  matter  of  course 
under  our  statute  to  direct  the  examination  in  the  furtherance  of 
justice.  In  this  case  npon  the  papers  presented  all  these  elements 
are  apparently  present,  and  for  that  reason  it  is  thought  that  the 
order  appealed  from  should  not  have  been  made  under  the  circum- 
stances. It  is  further  thought  that  it  should  be  reversed,  with  ten 
dollars  costs  and  the  disbursements  of  the  appeal." 

Q.  Z.  HweSy  for  the  appellants. 

J.  W.  ZawsoUj  for  the  respondent.  ♦ 

Opinion  by  Brady  J. ;  Davis,  P.  J.  and  Daiobls,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


LAZARUS  S.  MURAD,  Rbspondbnt,  v.  ELLIS  R.  THOMAS, 
Appellant,  Impleaded,  etc. 

OommitmMi  (f  a  par^  for  contempt — attendance  of  tuck  a  pofri^  v/pon  ike  court- 
upon  an- appUeation  for  hie  diecharge—ieiteh  attendance  doee  not  entitle  him  to 
claim  the  privilege  of  a  witnese  and  freedom  from  arrest  whUe  eo  in  attendance. 

Appeal  from  an  order  made  at  a  Special  Term  denying  a  motion 
to  set  aside  a  commitment. 

A  fine  had  been  imposed  upon  the  defendant  by  an  order  of  the 
court  because  of  his  violation  of  an  injunction,  and  his  commitment 
was  ordered  until  hp  should  pay  the  fine  or  be  otherwise  sooner  dis- 
charged by  the  court.  Under  this  order  a  commitment  had  been 
issued  upon  which  the  defendant  was  arrested  and  committed  to 
prison,  and  He  applied  for  his  discharge  from  the  imprisonment,  by 
habeas  corpvs^  on  the  ground  of  the  insufficiency  of  the  commit- 
ment itself. 

During  the  pendency  of  that  proceeding  he  was  committed  to  the 
custody  of  his  counsel,  and  appeared  in  person  when  it  was  finally 
decided  and  an  order  made  for  his  discharge.  Immediately  suc- 
ceeding this  order  a  further  commitment  was  issued  upon  which 
the  defendant  was  at  once  arrested,  and  he  appUed  to  be  relieved 
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from  that  arrest  for  the  reason  that  he  was  privileged  as  a  party  in 
,  attODdauce  upon  the  other  proceediAg. 

The  court  at  Greneral  Term  said :  "  For  all  the  purposes  of  the 
case  he  continued  in  custody  from  the  time  when  he  was  brought 
before  the  judge  by  the  haheaa  corpus  until  the  order  was  made  for 
his  discharge.  Theoretically  as  well  as  in  fact  he  was  during  the 
whole  time  under  restraint  and  could  not,  therefore,  entitle  himself 
to  be  relieved  from  the  second  commitment  on  any  ground  of 
privilege  from  arrest.  This  second  commitment  was  issued  to 
supply  the  defects  found  to  exist  in  the  one  which  preceded  it,  and 
for  that  reason  it  was  sanctioned  by  the  practice  of  the  court; 
{Snyder  y^Van  Ingeuy  9  Hun,  669.)  It  was  warranted  by  the  order 
itself,  which  directed  the  eflEectual  imprisonment  of  the  defendant 
until  he  should  pay  the  f  ne  imposed  upon  him  or  be  otherwise 
discharged,  and  that  under  the  circumstances  could  only  be  secured 
by  issuing  and  executing  the  second  commitment."     *    *    * 

E.  Cookey  for  the  appellant. 

8,  F,  Knedandy  for  the  respondent. 

Opinion  by  Daniels,  J. ;  Davis,  P.  J.,  and  Bbadt,  J.y.concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  thb  Matter  of  the  Aooountino  of  William  Simpson,  and  In 

THE    Matteb    of    Walter    Stevenson.  —  Order    modified    as 

directed  in  opinion.     Opinion  by  Bbadt,  J. 
Fbederigk  W.  Pratt,  Respondent^  v,  Beriah  G.  Underwood, 

AppeUant.  —  Order  modified  as  directed  in   opinion,   without 

costs  to  either  party.     Opinion  by  Daniels,  J. 
Gordon  MoKenzie,  Respo^ident^  v.  Nicholas  H.  Decker,  ApwU 

Icmt  —  Judgment  modified  as  directed,  and  affirmed  as  modined, 

without  costs  to  either  party.     Opinion  by  Bradt,  J. 
Frederick  Reck,  AppeUcmt^  v.  The  Phcenix  Instjranob  Company, 

Respondent — Ju(^ment  reversed,  new  trial  ordered,  costs  to 

abide  event.     Opinion  by  Davis,  P.  J. 
Same,   Appellcmty  v.   Same,  Respondent.  —  Order  reversed    and 

motion  for  leave  to  amend  granted,  without  terms  or  costs. 

Opinion  by  Davis,  P.  J. 
Abraham  Hewlott  and  others,  Appellants^  v.  William  Elmer, 

Respondent  —  Decree  affirmed,  costs  to  respondent  out  of  the 

funds.     Opinion  by  Davis,  P.  J. 
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In  thk  Mattbb  of  Stbphbn  B.  Fkenoh.  —  Order  aflBbmed,  with       ^  31I 
ten  dollars  costs  and  disbursements.     Opinion  by  Bbady,  J.;      ' 
Davis,  P.  J.,  dissenting. 

Oathabinb  Lachbnmbtbb,  Appellanty  v,  August  Lachbnmbybb, 
liespondent  —  Order  reversed ;  order  entered  as    directed  in  , 

opinion  by  Danibls,  J.,  and  by  Bbady,  J.,  dissenting.       ' 

Solomon  Lobb,  Respondent^  v.  Benjamin  A.  Willis,  AppeU<mty 

ImpUadedy^etc.  —  Judgment  aflSrmed,  with  costs.     Opinion,  by 

Brady,  J. 
Emeline  F.  Tookeb,  Jtespondenty  v.  Jostra  S.  Winston,  Appeir 

Icmt.  —  Judgment  modified  as  directed  in  opinion.     Opinion  by 

Davis,  P.  J.,  and  by  Bkady,  J.,  dissenting. 

Fbancis  Bruechbb, -4/?p^ZZa7i^,  v.  The  Villaor  of  Port  Chester, 
Respondent.  —  Judgment  reversed,  with  costs.  Opinion  by 
Brady,  J.,  and  by  Davis,  P.  J.,  dissenting. 

Fabiano  R.  Franoke  and  Jonas  B.  Franoke,  Appellcmte^  v.  Kate 
L.  YouBiANS  and  Edward  L.  Youmans,  Reapondents.  —  Judg- 
ment affirmed,  with  costs.     Opinion  by  Brady,  J. 

Arnold  J.  D.  Wedemeyer,  Respondent^  v.  William  F.  Bedlioh, 
Appellant,  —  Judgment  reversed,  new  trial  granted,  costs  to 
appellant  to  a|dde  event.     Opinion  by  t)Avis,  F.  J. 

Rachel  Aoker  and  others,  AppeUomte^  v.  James  English,  Respond- 
ent. —  Judgment  affirmed,  with  costs.     Opinion  by  Daniels,  J. 

Pbipr  Van  Zandt  Lane,  AppeUa/nt^  v.  Jedediah  R.  Haywood, 
Respondent  —  Judgment  affirmed.     Opinion  Per  Curiam, 

Virginia  B.  Matthews,  Appellant^  v.  Kenneth  M.  Murchison, 
Respondent. — Order  affirmed,  with  ten  dollars  codts  and  dis- 
bursements.    Opinions  by  Brady,  J.,  and  Davis,  P.  J. 

Gordon  MoKenzie  and  another.  Respondents^  v.  Nicholas  H. 
Decker,  AppeUcmt  —  Judgment  modified  as  directed  in  opinion.  * 
Opinion  by  Brady,  J.  * 

John  B.  Dkvlin,  AppeU/mt^  v.  The  Mayor,  etc.,  of  the  Cnr  of 
New  York,  Respondent  —  Order  affirmed  on  plaintiff  stipulat- 
ing as  required  in  opinion,  costs  to  abide  event.  Opinion  by 
Davis,  P.  J. 

Ann  Slevin,  Respondent^  "o.  Margaret  MoOormaok,  Appdkmt^ 
Impleaded^  etc,  —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
'  bursements.     Opinion  by  Brady,  J. 

John  L.  Hobson  and  another.  Executors^  eto.j  Plai/ntiff^s^  v,  Ruth 
C.  Hare  and  others.  Respondents^  Impleaded  with  James  Frank 
Hale  and  others.  Appellants.  —  Judgment  affirmed,  with  costs 
to  all  parties  out  of  tne  fund.     Opinion  by  Davis,  P.  J. 

Hbnry  a.  Peok,  Appellant^  v.  Charles  A.  Fredericks,  Respond- 
ent— Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
Opinion  by  Brady,  J. 
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In  the  Matter  of  Edward  S.  Paksells.  —  Order  reversed,  peti- 
tion dismissed,  with  costs  and  disbui'sements.  Opinion  ^Per 
Cimam. 

In  the  Matter  of  Stephen  H.  Tyng.  —  Orders  affirmed,  withoat 
costs.     Opinion  by  Brady,  J. 

John  H.  Browning,  Appellant^  v.  Oliver  W.  Marvin,  JRespond- 
ent  —  Judgment  affirmed,  with  costs.    Opinion  by  BrIdy,  J. 

Sarah  Taylor,  Appellant^  v.  William  P.  STnivSj' liespondent. — 
Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 
Opinion  by  Brady,  «f. 

John  L.  Hubbard,  AppeUant,  v.  Charles  R.  Otis,  Respondent  — 
Order  modified  as  directed  in  opinion.     Opinion  by  !Brady,  J. 

Lucien  Birdseye,  Respondents  v.  Charles  W.  Goddard,  Appelr 
Icmt,  —  Judgment  amrmed.     Opinion  by  Daniels,  J. 

John  Murphy  and  another,  Plaintiffs^  v.  Jasper  B.  Rand  and 
Addison  C.  Rand,  AppeUanU^  Impleaded  with  John  Mulhol- 
LAND  and  The  Bowery  National  Bank,  Respondents.  —  Judg- 
ment reversed,  new  trial  ordered,  costs  to  abide  event.  Opinion 
by  Brady,  J. 

Seth  M.  Milliken,  Respondent^  -y.  Andrew  McLean,  Appellant. — 
Judgment  and  order  affirmed.     Opinion  by  Davis,  P.  J. 

In  the  Matter  of  Samuel  A.  Lewis. — ^Decree  affirmed,  with 

costs.     Opinion  by  Daniels,  J. 
George  H.  Higgins,  Respondent^  v.  Hannah  W.  Hiogins,  AppA- 

Iwnt. —  Judgment  reversed,  new    trial  ordered,   without  costs. 

Opinion  by  Daniels,  J. 

John  E.  Waller,  Respondent^  v.  Lewis  Lyon,  Appellant. — Judg- 
ment reversed,  new  trial  granted,  costs  to  abide  event.  Opinion 
by  Davis,  P.  J. 

Henry  E.  Sprague,  Respondents  v.  Edwin  Butterworth  and 
others.  Appellants. —  Judgment  and  order  affirmed.  Opinion  by 
Daniels,  J. 

Charles  F.  Holly,  Respondent,  v.  The  Metropolitan  Lifb 
Insurance  Cosipany,  Appellant. —  Judgment  affirmed,  with 
costs.     Opinion  by  Daniels,  J. 

John  Fay  and  another.  Respondents,  v.  John  T.  Lynch,  Appelr 
lant,  Impleaded,  etc, — Judgment  affirmed.  Opinion  by  Daniels,  J. 

Philip  Sohulhoff,  Respondent,  v.  Co-Operativb  Dress  Asbocia* 
tion.  Appellant. 

Sa^ie  v.  Same. — Orders  affirmed,  with,  ten  dollars  costs  and  dis- 
bursements in  one  case.     Opinion  by  Davis.  P.  J. 

Alexander  Yandenburgh  and  others.  Appellants,  v.  William 
H.  Hallock  and  others.  Respondents.  —  Judgment  reversed, 
new  trial  ordered,  costs  to  abide  event.    Opinion  by  Daniels,  J. 
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Electrical  Power  Storage  Company  (Limited)  Appellant^  v. 
Walter  B.  WmriNQ  and  others,  Respondents.  —  Order  affirmed, 
with  ten  dollara  costs  and  disbursements.     Opinion  by  Daniels,  J. 

Same  v.  Same. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.    Opinion  by  Daniels,  J. 

The  People  of  the  State  of  New  York  ex  rel.  The  West  Side 

AND    TONKERS    RaILWAY    CoMPANY    V,    ThE    COMMISSIONERS    OF 

Taxes  and  Assessments  of  the  City  of  New  York.  —  Order  of 
commissioners  reversed.     Opinion  by  Brady,  J. 

The  First  National  Bank  of  Montrose,  Bespondent  v.  William 
B.  Harwood,  Appella/ntj  Impleaded^  etCs  —  Order  reversed, 
without  costs,  on  appellant  stipiilating  not  to  sue  for  false  impris- 
onment.    Opinion  by  Davis,  P.  J. 

Maria  C.  Boschart,  Respondent^  v,  Charles  Kooh,  Appellant,  — 
Judgment  affirmed,  witn  costs.     Opinion  by  Daniels,  J. 

Mary  O'Hara  and  another,  AppeUcmts^  v.  William  H.  Dudley 
and  another.  Respondents.  —  Judgment  affirmed,  costs  of  appeal  of 
both  parties  to  be  paid  out  of  the  fund.     Opinion  by  Davis,  P.  J. 

In  the  Matter  of  Thomas  McKenna.  —  Decree  affirmed,  costs  of 
appeal  of  both  parties  to  be  paid  out  of  the  fund.  Opinion  by 
Davis,  P.  J. 

Henry  A.  Barnum,  AppeUcmt^  v.  Osoar  Tomaono,  Respondent  — 
Judgment  affirmed,  with  costs.     Opinion  by  Daniels,' J. 

Theodore  H.  Knox,  Appellant^  v,  John  D.  Hutchinson,  JRespondr 
ent.  —  Order  affirmed,  with  costs.     Opinion  by  Brady,  J. 

Alfred  L.  Simonson,  Hespondent^v,  William  Elmer,  AppelUmL — 
Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
Opinion  by  Davis,  P.  J. 

Milton  H.  Robertson,  Respondent^  v,  Samuel  Schuyler,  Appel- 
lant —  Judgment  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event,  unless  plaintiflE  stipulate  within  twenty  days  after 
notice  of  decision  to  deduct  the  sum  mentioned  in  opinion,  with 
interest  from  the  amount  of  the  judgment,  in  which  event  the 
judgment  as  so  modified  affirmed,  without  costs.  Opinion  by 
Daniels,  J. 

John  Roach  and  othera,  Hespondents^  v.  Isaac  fF.  Duckworth, 
Appellant  —  Judgment  affirmed,  with  costs.  Opinion  by 
Davis,  P.  J. 

Joseph  J.  Ejttle  and  others.  Respondents^  v,  Daniel  J.  O'Brien, 
Appellant  —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
burjements. 

Ant:hera  Manttfaoturino  Company,  Respondent^  v.  William  H. 

Burton  and  another.  Appellants.  —  Order  affirmed,  with  ten 

dollars  costs  and  disbursements  to  abide  event. 
In  the  Matter  of   Charles   Oster.  —  Order  reversed,  motion 

granted,  with  ten  dollars  costs  and  disbursements  to  abide  event. 
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PtoBiEKOB  M.  Db  Meli,  ResvondetUy  v.  Heitbt  A.  Db  Msli, 
AppeUcmt  —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

Edward  Sohell,  09  Trustee^  etc.y  JReepondenty  v.  Thbodobb  T. 
Brown,  Appella/rU.  —  Order  affirmed,  with  ten  dollars  costs  and 
disbarsements. 

Lena  Maknheimer.  Respondent^  v.  Sieofbed  Mannheihrr,  Appd- 
Icmt  —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

In  the  Matter  of  Alexander  P.  McCue.  —  Motion  granted,  with 
ten  dollars  eosts. 

In  the  Matter  of  Opening  Seventy-fourth  Street.  —  Motion 
denied. 

John  Van  Roy,  Respondent^  v.  Clara  Morris  Harriott,  Appel- 
lant —  Case  allowed  to  be  resubmitted. 

Georoe  F.  Gantz  and  others.  Respondents^  v.  John  W.  Holgatb, 
Appellant. — Reargument  ordered.     Opinion  Per  Curiam. 

In  the  Matter  of  J.  Harsen  IIhoadbs. —  Order  affinned,  with  ten 
dollars  costs  and  disbursements. 

John  I.  Lawrenoe  and  others,  Trustees^  Appellants^  v.  Oharles 
Kohlman,  Respondent — Order  affirmed^  with  ten  dollars  costs 
and  disbursements. 

In  the  Matter  of  John  0.  Bray. — Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 

William  I.  Chase  and  another.  Appellants^  v.  Kelson  Ohasb 
and  others,  Appellants.  Henry  I^ewman,  Purchxiser^  Respond- 
ent.—  Order  amrmed,  with  ten  dollars  costs  and  disbursements. 

Patrick  Rafferty,  .EeecutoTy  etc..  Appellant^  v.  Alice  L.  Dono- 
hue,  Respondent. —  Judgment  affirmed,  without  costs.  Opinion 
by  Daniels,  J. 

Alfonso  Garofalo,  Respondent^  v.  GmsEPPE  Errioo  and  others, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

Anna  Lally,  AppeUanty  v.  Samuel  H.  Evereit,  Respondent. — 
Judgment  affirmed. 

The  ScHENEOTAAr  Stove  Company,  Respondent^  v,  Charles  Hol- 
BRooK  and  others,  Appellants. —  Judgment  affirmed. 

William  I.  Chase  and  another.  Respondents,  v.  Nelson  Chase  and 
others,  Respondents.  Marous  L.  STiEOLrrz,  Purchaser,  Appel- 
lant— Order  reversed,  with  ten  dollars  costs  and  disbursements. 
Opinion  by  Daniels,  J. 

Nelson  B.  Killmer,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. —  Judgment 
affirmed. 

Mary  Simon,  Appellant,  v.  Wilhelmina  P.  Schmidt,  Respond- 
ent—  Judgment  affirmed,  with  costs  and  with  leave  to  the  aopel- 
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lant  to  amend  on  the  usual  terme,  without  prejudice  to  a  proper 

action  to  redeem. 
William  H.  Coffin  and  another,  Respondents^  v.  Adolph  Langb 

and  another,  AppeUante. —  Order  affirmed,  with  ten  dollars  costs 

and  disbursements. 
Jonathan  Woodruff,  Hespondentj  v.  Charles  G.  Sohneidbr, 

Appellant^  Impleaded^  etc, —  Order  affirmed,  with  ten   dollars 

costs  and  dishurs^nents.     Opinion  by  Daniels,  J. 
Oilman  Goodwin,  Bespondentj  v.  The  National  Bank  of  Malonb, 

Appellant. —  Order  reversed,  and  motion  granted,  with  ten  dol- 
lars costs  and  disbursements. to  abide  event. 
The  EiaoRANT  Industrial  S avinob  Bank,  Hespondent^  v.  Thomas 

J.  Clute,  Appellanty  Impleaded^  etc. — Judgment  affirmed,  with 

coets. 

Ctbus  H.  MoCobmiok,  Respondent^  v.  The  Pennsylvania  Central 
Railroad  Company,  AjjpeUcmt. —  Judgment  affirmed. 

In  the  Matter  of  the  Estate  of  Joseph  C.  PmoxNEY. — Decree 
affirmed,  with  costs. 

Melton  T.  Wooley,  AppeUanty  v.  John  W.  Stevens,  Respond 
ent — Judgment  and  order  affirmed,  with  costs.  Opinion  by 
Daniels,  J. 

Joseph  Simon,  AppeUant,  v,  Marous  Fleisohaner  and  another, 
Jiespondenis.  —  Order  modified  as  directed  in  opinion.  Opinion 
J^er  Ouriwm. 

Oeorob  F.  Train,  Jr.,  Appellant,  v.  Max  Freidman  and  others, 
Respondents.  —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements to  abide  event.     Opinion  Per  Curiam. 

Edward  C.  Hazard  and  Frank  Qrebn,  Appellants,  v.  Evolin  B. 
Robertson  and  others,  Respondents.  —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements  to  abide  event. 

Henry  Wallaok  and  others,  Respondents,  v.  Isaac  Seppili) 
Appell<mt.  —  Order  reversed  ;  attadiment  vacated,  with  ten  dol- 
lars costs  and  disbursements.     Opinion  by  Daniels,  J. 

The  People  of  the  State  of  New  York  v.  The  Globe  Mutual 
Life  Insurance  Company.  —  Order  reversed;  motion  dcAied, 
without  costs.    Opinion  Per  Curiam. 

Charles  Sternbach  and  another,  Appellants,  v.  Spenoer  A.  Fan- 
ning, Respondent.  —  Judgmont  affirmed,  with  costs, 

Adolph  Hermann,  Respondent,  v.  The  Niagara  Fire  Insuranob 
Company,  Appellant.  —  Judgment  affirmed. 

Charles  R.  Puedy  and  another.  Respondents,  v.  Orlando  L. 
Stewart,  Appellant.  —  Order  reversed,  without  costs.  Opinion 
by  Brady,  J. 

Charles  £.  Bbrger,  Appellant,  v.  The  Kew  York  and  TTARLini 
Railroad  Company,  Respondent.  —  Judgment  reversed,  new 
trial  ordered,  costs  to  abide  event.    Opinion  Per  Curiam. 
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Samuel  Bakon,  Hesjxmderd^  v.  Aaron  Brumheb  and  another, 
AjppeUants,  —  Judgment  affirmed,  with  costs. 

In  the  Matter  of  Alexander  MoCue.  —  Decree  reversed,  with 
costs ;  issues  ordered  to  be  tried  by  a  jury  ;  order  to  be  settled 
by  Daniels,  J.     Opinion  by  Daniels,  J. 

Martin  V.  Purple  and  another,  Aj/peUa/nU^  v.  William  Wkbb 
and  another.  Respondents.  —  Judgment  affirmed,  with  costs. 

Joseph  A.  Vose,  Respondent^  v.  Francis  S.  Street,  and  another, 
Appellants.  —  Judgment  reversed,  new  trial  ordered,  costs  to 
abide  event.     Opinion  by  Brady,  J. 

James  S.  Haviland  and  others,  AppeUanis^  v.  William  BE. 
ScHMOHL,  Respondent^  ImpUdded^  etc.  —  Judgment  affirmed,  with 
costs.     Opinion  by  Daniels,  J. 

Eliza  G.  Tuers  and  others,  Respondents^  v.  Sylvester  P.  Tuers, 
Appellant.  —  Judgment  affirmed. 

LoRENZ  Zeller,  Respondent^  v.  Calvin  E.  Powell,  Appellant.  — 
Order  reversed,  motion,  granted,  with  ten  dollars  costs  and  dis- 
bursements.    Opinion  by  Brady,  J. 

Mather  B.  Almon  and  others,  Respondents^  v.  James  G.  Hamil- 
ton and  others.  Appellants. 

The  Bane  of  Nova  Scotia,  Respondents^  v.  Jambs  G.  Hamilton 

and  others,  Appellam,ts.  —  Judgment  affirmed. 
Julius  Forstmann,  Appellant^   u.  Herman  Sohulting,  Respond' 

ent.  —  Order    reversed    and    motion    granted,    without    costs. 

Opinion  Per  Curiam. 
George  S.  Soott  and  others.  Appellants,  v.  Jane  R.  Stookwkll, 

Administrator,  etc.,  and  others.  Respondents.  —  Order  affirmed, 

without  costs. 
John  C.  Wilmerdino  and  others.  Appellants,  v.  John  Cunning- 
ham, Respondent.  —  Order  affirmed,  with  ten  dollars  costs  and 

disbursements. 
George  F.  Victor  and  others,  Respondents,  v.  John  Cunningham, 

Appellant. 
James  McCreary  and  others.  Respondents,  v.  John  Cunningham, 

Appellant. 
Samuel  P.  Hyman,  Respondent,  v.  John  Cunningham,  AppeUarU. — 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements  in  one 

case. 
August  Pleninger,  Responde7it,  v.   Frederick    Homeybr    and 

another,  Appellants.  —  Order  reversed,  with  ten  dollars  c<fets  and 

disbursements,  and  judgment  set  aside,  without  costs.     Opinion 

by  Daniels,  J. 
Michael  Byrne,  Respondent,  v.  The  American   Heating  and 

Power  Company,  AppeUa/nt.  —  Order  affirmed,  with  ten  dollars 

costs  and  disbursen\ents. 
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The  People  of  the  State  of  New  Yobk  ex  rd.  George  Hill  v. 
John  McKeon,  as  District  Attorney^  etc.  —  Order  affirmed,  with 
ten  dollars  costs  and  disbui'samciits. 

Jeremiah  O'Neil,  AppeUarU^  v.  William  D.  Hoover,  Respond- 
ent.  —  Order  modified  by  requiring  defendant,  as  condition  of 
opening  judgment,  to  pay  amoant  ox  sherifPs  fiees  and  expenses, 
as  specified  m  opinion.    Opinion  by  Daniels,  J. 

8ahb  v.  Same. 

Same  v.  Same.' 

Same  v.  Same.  —  Orders  modified  as  above  directed. 

Egbert  H.  Parks,  AppeUantj  v.  John  M.  Hughes,  Hespondentj 
Impleaded^  etc. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. 

Algernon  S.  Sullivan,  PMic  Admirmtrator^  etc.y  Respondent^ 
V,  Isaiah  C.  Baboook  and  others,  Appellants.  —  Judgment 
affirmed  on  opinion  of  Larremore,  J.,  in  the  court  below,  with 
costs. 

"William  A.  Mills,  Respondent,  v.  James  W.  Saokett,  Appel- 
lant—  Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 
Opinion  by  JDanibls,  J. 

JoBEPH  A.  TosE,  Appellant^  v.  Charles  F.  Ohiozering  and 
another,  Respondents.  —  Judgment  affirmed. 

Austin  S.  Cushman,  Respondent,  v.  Henry  A.  Mott,  Appellant.  — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

In  the  Matter  of  Agnes  Shaw.  —  Decree  reversed  and  issues 
ordered  to  be  tried  at  circuit  by  a  juiy^  costs  to  abide  event; 
order  to  be  settled  by  Daniels,  J.     Opinion  by  Daniels,  J. 

Margaret  Sarvknt  and  others,  Appellants,  v.  Edward  D.  Hesdra 
and  others,  Respondents.  —  Decree  reversed  and  trial  by  a 
jury  directed  upon  issues  to  be  settled  by  the  court,  costs  of 
appeal  out  of  the  fund  te  abide  the  event ;  order  to  be  settled  by 
Davis  P.  J.     Opinion  Per  G'wriam. 

William  B.  Smyth,  Appellant,  v.  George  W.  M.  Sturges, 
Respondent.  —  Judgment  affirmed. 

William  J.  Callahan,  Respondent,  v.  John  S.  Bancroft,  Appel- 
lant. —  Motion  denied. 
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ANNA  M.  HOUSE,  Bsspondsnt,  v.  AMBBOSE  J.  EI8EN- 
LOKD  AND  Others,  AppELLAim. 

OosU  —  dUereHon  of  the  court  a$  io,  in  equity  comm  —  when  it  toiU  not  b4  rvciowed 

by  the  €fen&ral  Term. 

In  this  action,  brought  to  foreclose  a  mortgage,  it  was  claimed  that  the  whole 
amount  had  become  due  by  reason  of  the  failure  of  the  mortgagor  to  pay  the 
sum  of  seventeen  dollars  and  fifty  cents  of  interest,  withjn  thirty  days  from 
'  the  time  it  fell  due.  The  court  held  that  the  payment  of  the  interest  was 
deferred  with  the  consent  of  the  plaintiff's  agent  and  in  her  interest,  and 
under  such  circumstances  as  to  prevent  her  from  electing  to  consider  the  whole 
amount  of  principal  secured  by  the  mortgage  as  due.  It  further  held  that  no 
sufficient  tender  of  the  interest  had  been  made,  and  directed  the  usual  judg- 
ment of  foreclosure  and  sale,  for  the  amount  of  interest  due  when  the  action 
was  commenced,  without  costs. 

Edd,  that  the  action  of  the  court  in  so  doing,  and  in  not  awarding  costs  to  the 
defendant,  was  not  so  unreasonable  or  oppressive  as  to  require  the  review  of 
its  judgment. 

Appeal  from  a  judgment  of  a  Special  Term  in  an  action  brought 
to  foreclose  a  mortgage. 

The  interest  on  the  mortgage  foreclosed,  at  seven  per  cent,  was 
payable  semi-annually  —  eighty-seven  dollars  and  fifty  cents  on 
the  first  day  of  November  and  May  in  each  year,  and  the  principal, 
$2,500,  five  years  from  the  date.  May  25,  1879.  It  contained  a* 
olaiise  providing  that  if  any  part  of  the  interest  should  not  be  paid 
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in  thirty  days  after  due,  the  whole  principal  and  interest  shonld,  at 
the  option  of  the  mortgagee  or  aasignB,  beooQie  dne. 

The  parties  lived  near  each  other  in  the  same  village  until  shortly 
before  May,  1880,  when  plaintifi  and  her  husband . moved  to  and 
have  since  remained  in  Kansas. 

It  was  claimed  by  the  appellant  that  when  about  moving  away 
they  left  this  bond  and  moi-tgage  with  her  agent,  to  attend  to  for 
her,  and  that,  desiring  to  obtain  the  whole  principal,  attention  was 
called  to  the  interest  clause,  and  the'  plan  was  then  adopted  of  fore- 
closing if  payment  of  any  interest  should  be  omitf^ed  for  the 
thirty  days. 

On  May  27,  1880,  the  mortgagor  paid  the  agent  seventy  dollars 
of  the  eighty-seven  dollars  and  fifty  cents  due  the  first,  and  offered 
to  get  and  pay  the  balance,  seventeen  dollars  and  fifty  cents,  then ; 
but  the  agent  told  him  he  might  let  the  balance  go  and  take  his 
time  to  pay  it.  The  plaintiff  accepted  the  seventy  dollars  and  rati- 
fied the  agent's  acts.  The  thirty  days  having  passed,  this  suit  was 
commenced,  the  plaintiff  claiming  that  the  whole  amount  had 
become  due  by  reason  of  such  .omission  to  pay  this  balance  of 
seventeen  dollars  and  fifty  cents. 

BoABBMAir,  J. : 

This  action  was  brought  to  foreclose  a  mortgage.  By  reason  of 
seventeen  dollars  and  fifty  cents  of  interest  due  May  ^,  1880, 
remaining  unpaid  more  than  thirty  days,  it  was  claimed  that  the 
whole  principal  became  due  and  the  foreclosure  was  begun,  claim- 
ing the  whole  amount  was  due*  under  a  provision  of  the  mortgage 
so  providing.  The  court  finds  that  the  payment  of  the  seventeen 
dollars  and  fifty  cents  was  deferred,  with  the  consent  of  plaintiff's 
agent  and  in  her  interest,  under  circumstances  which  prevented 
the  plaintiff  from  taking  any  advantage  thereof  or  electing  that 
the  whole  sum  unpaid  became  due  by  reason  of  such  default ;  that 
the  foreclosure  is  legal  and  valid  for  the  seventeen  dollars  and  fifty 
cents  which  was  the  only  sum  due  at  the  commencement  of  the 
action ;  that  no  sufficient  tender  of  that  sum  had  been  made  by  the 
mortgagor  and  that  the  plaintiff  is  not  entitled  to  recover  costs. 
The  usual  judgment  of  foreclosure  and  sale  was  ordered.  The 
defendant  appeals,  claiming  that  the  action  should  not  have  been 
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fiiLBtaiQed  and  that  the  complaint  should  have  been  dismiBsed,  witht 
costs  to  defendant. 

We  do  not  consider  this  case  unreasonable  or  oppressive.  It  is 
not  worthy  of  imitation.  The  defendant  could  at  any  time  have 
paid  the  seventeen  dollars  and  fifty  cents.  No  obstacle  was  inter- 
posed. The  neglect  was  his  own  voluntary  act.  So  far  as  the 
plaintiff  has  attempted  to  take  advantage  of  it  she  has  been  thwarted 
and  has  her  own  costs  to  pay.  The  bad  faith  of  her  agent  and  her 
own  have  not  profited  the  plaintiff,  nor  have  they  harmed  the 
defendant  beyond  what  is  due  to  his  own  neglect  to  perform  his 
contract  and  pay  his  interest.  The  plaintiff  waited  from  May  till 
September  before  the  action  was  brought.  The  foreclosure  for 
the  seventeen  dollars  and  fifty  cents  was  pursuant  to  law  and  to 
the  terms  of  the  mortgage  contract  between  the  parties,  and  we 
think  the  judgment  was  proper. 

The  allowance  of  costs  in  equity  actions  is  in  the  discretion  of 
the  trial  court.  That  discretion  will  not  be  interfered  ^with  on 
appeal  except  in  case  of  abuse,  which  cannot  be  claimed  here,  or 
of  palpable  error  in  disregard  of  recognized  equities  and  rights. 
(jilarris  v.  Wheeler,  45  N.  Y.,  708 ;  Barker  v.  White,  1  Abb.  Ct. 
of  App.  Dec.,  95.)  In  J^oj/es  v.  Clark  (7  Paige,  179)  it  was  the 
trial  court  which  exercised  its  discretion  in  the  matter  of  costs, 
not  an  appeal  as  here.  But  in  that  case  costs  were  not  allowed  the 
defendant^  The  same  is  true  of  Adams  v.  Staton  (1  Bing.,  69  ; 
S.  C,  7  J.  B.  Moore,  365),  a  much  stronger  case  for  the  defendant 
than  the  one  under  consideration,  yet  no  costs  were  asked  for  or 
given  to  the  defendant.  The  same  is  true  of  the  case  of  Johnson^ 
V.  Houlditoh  (I  Burr.,  678)  which  was  held  to  be  an  oppressive 
proceeding  and  for  that  reason  the  plaintiff  was  not  allowed  any 
costs.  Tn  Slee  v.  Manhattam,  (1  Paige,  49,  81),  the  mortgagor 
brought  his  action  to  redeem  against  the  mortgagee.  Because  an 
unconscionable  defense  was  interposed  the  trial  court  against  the 
ordinary  rule  gave  the  plaintiffs  costs.  In  DetiUin  v.  Oale  (7  Ves. 
584),  Lord  Eldon  says :  "  It  is  admitted  there  is  no  instance  in 
which  a  mortgagee  has  been  called  upon  to  pay  costs."  Such  a 
precedent,  he  says,  "  ought  to  be  made  upon  great  consideration." 
That  was  a  case  by  a  client  against  his  agent  and  solicitor  (his  mort- 
gagee) for  redemption.    The  solicitor  by  his  bad  faith  in  the  use  of 
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his  client's  money  and  in  the  conduct  of  the  action  made  heavy 
costs,  a  part  of  which  for  these  reasons  were  by  the  trial  court 
charged  against  him.  Pratt  v.  RamsdeU  (7  Abb.,  840,  n.),  is  a 
Special  Term  case,  and  the  decision  was  by  the  tricLl  oottrt.  In 
Zaw  V*  McDonald  (9  Hun,  23)  a  decision  was  made,  Learned,  P. 
J.,  dissenting,  reversing  the  judgment  as  to  costs  because  not 
awarded  in  accordance  with  recognized  principles  of  equity.  It 
was  considered  an  extreme  exerciise  of  the  power  of  an  appellate 
court.  In  that  case  the  plaintiff  had  failed  in  one  cause  of  action, 
tried  at  great  length  and  expense,  and  succeeded  in  another.  The 
trial'  court  charged  the  defendant  with  all  the  costs.  In  the  case 
before  us  the  defendant  is  charged  with  no  costs.  It  was  believed 
that  the  referee  in  La/u)  v.  McDonald  had  granted  the  plaintiff 
full  costs  through  inadvertence  and  because  his  attention  had  not 
been  called  to  the  subject 

Had  the  trial  court  seen  fit  to  give  costs  to  the  defendant  this 
court  would  not  in  all  probability  have  disturbed  such  decision.  It 
would  be  equaDy  improper  to  do  so  now.  There  was  no  abuse  of 
discretion.  Costs  were  not  given  to  the  mortgagee  according  to  the . 
usual  practice  of  the  court.  To  that  extent  the  discretion  was  exer- 
cised wisely  in  favor  of  defendant.  Beyond  that,  the  occasion  for 
the  litigation  being  the  neglect  of  duty  and  failure  to  perform  his 
promise  by  the  defendant^  he  was  entitled  to  no  special  consideration. 

The  case  was  properly  disposed  of  by  the  learned  justice  at 
Special  Term,  and  no  good  reason  is  apparent  for  protracting  the 
litigation  after  the  decision  at  Special  Term. 

The  judgment  is  afltaned,  with  costs. 

Learned,  P.  J.,  concurred. 

Present  —  Learned,  P.  J.,  Bookes  and  Boardxan,  J  J* 

Judgment  affirmed,  with  costs. 
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DANIEL  DE  FREEST,  Plaintiff,  v.  SAMUEL  S.  WARN:ER 
AND  MICHAEL  H.  WARNER,  Administbatobs  of  MICHAEL 
WARNER,^  Deobaskd,  Defendants. 

BkOnOe  of  Imitation  -^tihcU  is  a  tiifflciefU  written  acknawledffment  of  (he  debt,  mthin 
section  895  of  the  Oode  of  Omt  Procedure, 

April  2,  1875,  the  defendants'  intestate  conyeyed  certain  real  estate  to  his  three 
sons.  The  deed  contained  a  clause  providing  that  ,the  premises  were  con- 
veyedtfo  the  grantees  "  subject  to  the  following  amounts  due  by  me  to  the 
parties  hereafter  specified,  which  forms  a  part  of  the  consideration  above 
expressed ;  and  which  I  charge  the  said  estate  above  conveyed  with  the  payment 
thereof;  and  which  said  several  amounts,  together  with  the  interest,  the 
said  parties  of  the  second  part  assume  and  agree  to  pay,  'to  Daniel  De 
Freest  (the  plaintiff),  about  $600  «  «  «  together  with  the  legal  interest 
thereon."  The  deed  was  accepted  by  the  grantees.  In  an  action  against  the 
administrators  of  the  grantor  to  recover  the  amount  of  the  said  debt,  brought 
after  the  grantees,  in  an  action  brought  against  them,  had  been  held  to  be  dis- 
charged from  liability  therefor: 

Edd,  that  the  clause  in  the  deed  was  a  sufficient  written  acknowledgment  of  the 
debt  by  the  grantor,  within  section  895  of  the  Code  of  Civil  Procedure,  to 
take  the  case  out  of  the  statute  of  limitations. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  Gteneral  Term,  after  a  verdict  had  been  directed 
for  the  plaintiff  at  the  circuit. 

The  action  was  brought  to  recover  upon  four  promissory  notes, 
dated  respectively  May  1, 1871,  August  25,  1871,  August  3,  1872, 
and  April  3, 1873,  made  by  Michael  Warner,  the  father  and  intestate 
of  the  defendants. 

On  the  2d  day  of  April,  1875,  Michael  Warner  executed  and 
acknowledged  a  deed  to  his  three  sons  (two  of  whom  are  the  defend- 
ants in  this  action)  of  certain  real  estate  in  Eensselaer  county.  The 
deed  contained  the  following  clause:  "The  aforesaid  piece  and 
parcel  of  land  is  this  day  sold  and  conveyed  by  the  said  Michael 
Warner  to  the  said  Samuel  S.  Warner,  Michael  H.  Warner  and 
Albert  Warner,  subject  to  the  following  amounts  due  by  me  to  the 
parties  hereinafter  specified,  which  forms  a  part  of  the  consideration 
above  expressed,  and  which  I  charge  the  said  estate  abo>e  conveyed 
with  the  payment  thereof,  and  which  said  several  amounts,  together 
with  the  interest,  the  said  parties  of  the  second  part  assumes  and 
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agrees  to  pay,  to  Daniel  Dq  Freest  about  $600,  to  Mrs.  De  Freest 
about  $400,  together  with  the  legal  interest  thereon." 

On  the  3d  day  of  if  ay,  1875,  interest  was  paid  to  plaintiff  on  each  of 
the  notes,  and  indorsed  thereon.  These  payments  were  made  by  de- 
fendant Samuel  S.  Warner.  Michael  Warner  died  February  16, 1876, 
and  letters  of  administration  were  issued  to  the  defendants  and  Albert 
Warner,  their  brother,  who  died  before  this  suit  was  commenced. 

After  Michael  Waiiier's  deatlj,  an  action  was  brought  by  the 
Union  National  Bank  of  Albany  (a  creditor  of  Michael  Warner^ 
deceased,  not  named  in  the  deed)  against  the  three  grantees  in  the 
deed  of  April  2,  1875,  to  set  aside  the  deed  as  fraudulent  and  void 
as  against  the  plaintiff  in  that  action,  and  judgment  was  rendered  set- 
ting aside  the  deed,  and  providing  for  the  appointment  of  a  receiver 
and  the  sale  of  the  premises,  in  whjch  judgment  it  was  also  provided 
that  if  there  was  any  surplus  the  defendants  pay  it  to  the  creditors 
of  Michael  Warner  mentioned  in  the  deed,  and  that  after  such  sur- 
plus should  be  paid  over  to  said  creditors,  and  if  a  balance  was  still 
due  them,  the  defendants  should  be  discharged  from  personal 
liability,  etc.  The  premises  were  sold  under  this  judgment,  and 
there  was  no  surplus  and  no  creditor  got  anything  under  this  pro- 
vision of  the  judgment. 

In  1878  the  plaintiff  sued  the  grantees  in  the  deed  to  recover 
the  amount  of  the  notes  in  question,  by  virtue  of  the  promise  in 
the  deed.  The  defendants  set  up  in  defense  the  facts  relating  to 
the  Union  Bank  judgment  and  the  sale  thereunder,  and  claimed 
they  were  not  Uable  under  their  promise  in  the  deed,  and  judgment 
was  rendered  in  their  favor. 

Upon  being  sued  as  administrators  of  Michael  Warner,  they 
pleaded  the  statute  of  limitations.  To  take  the  case  out  of  the 
statute  the  plaintiff  relied,  first,  upon  the  acknowledgment  in  the 
deed ;  and  second,  upon  the  payments  of  interest  proved. 

The  following  opinion-  was  delivered  by  the  justice  at  Special  . 
Term,  before  whom  this  action  was  tried  : 

Inoalls,  J. : 

It  is  only  necessary  to  consider  one  question  in  deciding  this 
action,  which  is  whether  the  plaintiff's  cause  of  action  has  been 
barred  by  the  statute  of  limitations?     The  impression  which  I 
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received  at  the  trial,  that  the  determination  of  such  question  must 
depend  upon  the  effect  to  be  given  to  the  provision  contained  in 
the  deed  executed  by  Michael  "Warner  to  Samuel  S.  Warner, 
Michael  H.  Warner  and  Albert  Warner,  on  the  2d  day  of  April, 
1875,  in  regard  to  the  payment  of  the  indebtedness  in  question, 
has  been  confirmed  by  reflection.  The  clause  in  the  deed  is  as  fol- 
lows :  "  The  aforesaid  piece  or  parcel*of  land  is  this  day  sold  and 
conveyed  by  the  said  Michael  Warner  to  the  said  Samuel  S.  War- 
ner, Michael  H.  Warner  and  Albert  Warner,  subject  to  the  follow- 
ing amounts  due  by  me  to  the  parties  hereafter  specified,  whidi 
forms  a  part  of  the  consideration  above  expressed,  aiid  which  I 
charge  the  said  estate  above  conveyed  with  the  payment  thereof;  and 
which  said  several  amounts  together  with  the  interest,  the 
said  parties  of  the  second  part  aesutne  amd  agree  to  pay  to 
Daniel  De  Freest,  about  $600;  to  Mrs.  De  Freest,  about 
$4:00,  together  with  the  legal  interest  thereon."  The  deed  was 
accepted  by  the  grantees.  The  fact  that  the  demands  which  are 
sought  to  be  recovered  in  this  action  are  the  same  which  are  speci- 
fied in  the  clause  of  the  deed  above  set  out,  is  not  controverted.  With- 
out encumbering  the  consideration  of  this  question  with  a  history 
of  the  litigation  in  regard  to  such  conveyance,  and  abstaining  from 
a  discussion  of  the  numerous  decisions  which  have  been  cited  by 
the  counsel,  and  others  which  I  have  encountered  iu'  examining 
this  case,  I  wiU,  as  briefly  as  possible,  state  the  result  which  £  have 
reached,  aud  the  process  by  which  it  has  been  attained.  The  Code 
of  Civil  Procedure  (§  395),  provides  as  follows :  *•  An  acknowledg- 
ment or  promise  contained  in  a  writing,  signed  by  the  party  to  be 
charged  thereby,  is  the  only  competent  evidence  of  a  new  or  continu- 
ing contract  whereby  to  take  a  case  out  of  the  operation  of  this 
title.  But  this  section  does  not  alter  the  effect  of  a  payment  of 
principal  or  interest."  The  Code  of  Procedure  (§110),  was  to  the 
same  effect.  The  acknowledgment  or  promise  of  Michael  Warner, 
in  order  to  be  available  to  the  plaintiff,  must  appear  to  have  been 
made  by  Michael  Warner  to  the  plaintiff  or  to  the  grantees  in  the 
deed,  for  his  benefit,  and  with  the  intention  and  expectation,  on 
the  part  of  said  Michael  Warner,  that  it  would  be  communicated  to 
the  plaintiff,  and  that  such  deed  was  delivered  to  and  accepted  by 
the  grantees  under  circumstances  which  would  fairly  warrant  the 
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gupposition  and  belief  that  the  provision  of  the  deed  for  the  bene- 
fit of  the  plaintiff  would  be  communicated  to  himbyfsuch  grantees. 
{Bloodgood  v.  Bruen^  8  N.  Y.,  862 ;  Wakemcm  v.  Sherman^  9  id., 
86.)  In  the  last  case  Judge  Gardner,  at  page  91,  remarks :  "  But 
in  the  second  place,  the  promise  was  not  made  to  the  plaintiff  or 
his  agent,  but  to  a  stranger  who  was  not  authorized  by  the  defendant 
to  communicate  with  the  plaintiff  in  any  manner  on  hie  account." 

Again :  "  The  promise  must  be  made  to  the  creditor,  or  some 
one  acting  for  him,  or,  if  made  to  a  third  person,  must  be  calcu- 
lated and  intended  to  influence  the  action  of  the  creditor."  It  can 
hardly  be  doubted  but  that  Michael  Warner  intended  and  expected 
that  the  plaintiff  would  avail  himself  of  the  benefit  of  the  pro- 
vision incorporated  in  the  deed  for  his  benefit,  and  that  .his 
action  would  be  influenced  accordingly.  (See,  also,  Winterion  v. 
Winterton^  7  Hun,  230 ;  Morrow  v.  Morrow^  12  id.,  386  ;  Ross  v. 
MosSj  6  id.,  80.)  The  provision  of  the  Code  referred  to  has  not 
changed  the  rule  in  regard  to  what  will  be  required  to  constitute 
the  acknowledgment  of  a  debt  sufficient  to  take  the  same  out  of 
the  operation  of  the  statute  of  limitations,  but  merely  requires  that 
such  sufficient  acknowledgment  or  promise  shall  be  in  writing,  sim- 
ply changing  the  character  or  grade  of  the  evidence  by  whi6h  the 
fact  must  be  established.  In  Shapley  v.  Abhott  (42  N.  T.,  447) 
Judge  Earl  remarks :  "  The  only  effect  of  this  section  is  to  require 
that  to  be  proved  by  writing  which  could  before  be  proved  by 
parol."  As  to  what  will  constitute  a  sufficient  acknowledgment  or 
promise  to  avoid  the  statute,  the  learned  judge  remarks,  at  page 
446 :  **  It  would  only  have  been  necessary  for  the  plaintiff  to  show 
an  unconditional  acknowledgment  of  the  existence  of  the  debt,  and 
this  could  have  been  shown  by  proof  of  a  direct  acknowledgment, 
or  by  proof  of  facts  from  which  it  could  be  properly  inferred." 
In  Van  Keuren  v.  Parmelee  (1  N.  T.,  531)  Judge  Bronson  says : 
^^  There  must,  at  the  least,  be  a  plain  admission  that  the  debt  is  due, 
and  that  the  party  is  willing  to  pay  it."  {The  First  National 
Bank  of  Uiica  v.  BaUou,  49  K  Y.,  155 ;  Smith  v.  Byan,  66  id., 
352 ;  McNaraee  v.  Tenny^  41  Barb.,  495 ;  Anderson  v.  Sibley ^  15  N. 
.  Y.  Week.  Dig.,  382.)  The  deed  executed  by  Michael  "Warner  con- 
t^ned  a  clear  acknowledgment  of  his  indebtedness  to  the  plaintiff, 
coupled  with  a  provision  for  its  payment.  The  real  estate  con*  ^ 
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veyed  was  expressly  charged  with  such  debt  and  tlie  grantees 
expressly  agreed  to  pay  the  same.  Regarding  the  entire  an-ange- 
ment,  I  cannot  doubt  but  that  Michael  Warner  not  only  intended 
to  acknowledge  the  indebtedness  to  the  plaintiff  and  to  provide  for 
its  payment,  but  also  desired  and  expected  that  the  phiintiflf  would 
be  informed  thereof  by  the  grantees  in  such  deed.  The  deed  was 
recorded  in  the  clerk's  oflSce  of  the  county  of  Rensselaer  on  the 
6th  day  of  April,  1875,  three  days  after  its  date.  Michael  Warner 
undertook  to  provide  for  the  payment  of  the  plaintiff's  claim  in  a 
particular  manner,  and  we  mu6t  assume  that  he  understood  and 
intended  the  legal  effect  of  the  acknowledgment  which  he  thus 
made.  Certainly  there  is  no  evidence  that  he  attempted  to  restrict 
his  liability  to  the  plaintiff.  On  the  contrary,  the  plaintiff  is  pre- 
sented in  the  light  of  a  favored  creditor.  There  is  nothing  in  the 
case  to  show  but  that  the  indebtedness  of  Michael  Warner  to  the 
plaintiff  was  voluntary  and  in  all  respects  just.  The  legal  effect  of 
this  transaction  seems  to  me  quite  unlike  that  of  an  ordinary  volun- 
tary assignment  for  the  benefit  of  creditors,  and  quite  distinguisha- 
ble from  a  case  where  a  debt  is  merely  included  in  the  inventory  of 
a  debtor  in  bankiniptcy,  for  the  reason,  among  others,  that  this 
seems  to  savor  more  of  a  personal  transaction.  The  plaintiff 
should  have  judgment  in  this  action. 

Judgment  aflSrmed  at  the  General  Term,  on  the  opinion  of  Judge 
Ii^aALLS,  with  costs. 

Present  —  Lbarnbd,  P.  J.,  Boardman  and  Bookbs,  J  J. 

I  ao    96|  So  ordered. 

Iiaga  5ll|  
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jlT^'  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Re8poni>. 

i^'*'^-  BNT,  V.  JOHN  PETREA,  Appellant.* 

Grand  arutpetU  jurors^  uhat  olQecUonM  to  the  vaJlidUy  of  the  taws  under  which  <A^ 
were  eeUcUd  cannot  he  raised  by  the  prisoner  uipon  his  trial. 

The  appellant  upon  being  arraigned  upon  an  indictment  charging  him  with  grand 
larceny  filed  a  written  plea  or  objection  setting  forth  in  effect  that  the  list  of 

*  Tha  PeopU  v.  Pelrea  was  decided  in  November,  1882. 
In  The  People  o.  John  Ihiff,  it  appeared  that  on  May  1, 1888,  KoApriorXo  tho 
organization  of  the  grand  Jury  for  the  Oyer  and  Terminer  of  Albany  coontj 
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Jurors  from  whom  the  names  of  the  grand  jury  by  whom  he  was  indicted  were 
selected  was  not  prepared  by  the  supervisors  of  the  county  of  Albany  as 
required  by  law,  but  was  prepared  by  the  recorder  of  the  city  of  Albany  in 
pursuance  of  the  authority  conferred  upon  him  by  chapter  533  of  1881,  which 
amended  section  1041  of  the  Code  of  Ciyil  Procedure;  that  the  said  act  was  a 
violation  of  section  18of  article  3  of  the  Constitution  prohibiting  the  passage  of  a 
private  or  local  bill  for  the  selecting  and  drawing  of  grand  or  petit  jurors,  for 
the  reason  that  the  said  act  was  not  reported  to  the  legislature  by  commissioners 
appointed  pursuant  to  statute  to  revise  the  law;  that  it  was  for  that  reason  void, 
and  the  person^  selected  and  sunmioned  under  it  did  not  constitute  a  grand  jury 
within  the  meaning  of  section  6  of  article  1  of  the  Constitution.  The  district 
attorney  having  replied  and  the  prisoner  rejoined,  the  court  refused  to  receive 
evidence  offered  by  the  prisoner  to  prove  the  facts  set  up  in  the  plea. 

Mild,  no  error.    (Wbbtbrook,  J.,  dissenting.) 

Motions  made  by  the  prisoner  to  set  aside  and  to  quash  the  indictment  upon  the 
same  grounds  were  denied. 

JTeld,  no  error.    (Westbrook,  J.,  dissenting.) 

The  prisoner  having  pleaded  guilty  the  trial  was  moved,  whereupon  he  objected 
to  the  panel  of  petit  jurors  upon  the  ground  that  the  act  (chap.  532  of  1881), 
which  provided  that  the  recorder  of  the  city  of  Albany  should  discharge  the 
duties  theretofore  imposed  upon  the  supervisor  and  assessor  of  each  of  the  wards 
thereof,  was  unconstitutional  and  void  for  the  reasons  before  stated. 

MM,  that  the  court  properly  overruled  the  objection.  (Westbrook,  J., 
dissenting.) 

Appeal  from  a  judgment  of  conviction  for  grand  larceny,  ren- 
dered in  the  Court  of  Sessions  of  Albany  county. 

At  the  September  term  of  the  Court  of  Sessions,  held  in  Septem- 
ber, 1881,  a  grand  jury,  organized  as  herieinafter  stated,  found  an 
indictment  against  the  defendant  for  grand  larceny,  alleged  to  have 
been  committed  in  the  city  of  Cohoes  on  the  2d  day  of  August, 
1881.     At  the  March  (1882)  term  of  said  Court  of  Sessions,  the 

the  defendant  Duff,  who  had  given  bail  to  answer  any  indictment  which 
might  be  found,  objected,  by  counsel,  to  the  individuals  composing  such  grand 
jury  for  the  reason  that  each  and  every  one  had  been  obtained  under  the  pro- 
visions of  chapter  682  of  1881,  and  not  drawn  in  the  manner  prescribed  by  the 
Bevised  Statutes,  and  moved  that  the  grand  jury  be  discharged.  The  decision 
of  this  motion  was  postponed. 

An  indictment  having  *been  found  by  the  grand  jury  against  the  defendant, 
the  motion  was  renewed  before  Judge  Westbrook,  who,  in  an  elaborate  opinion, 
decided  that  the  indictment  should  be  quashed. 

The  Reporter  is  advis^  by  Hon,  D.  Cady  Herrick,  District  Attorney  of  Albany 
eounty,  that  an  appeal  will  be  taken  from  Judge  Westbrook's  decision,,  for  the 
purpose  of  reviewing  it  in  the  appellate  courts. 
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defendant  was  brought  into  court  and  a  plea  in  abatement  was 
filed. 

The  substance  of  the  plea  was,  that  the  grand  jury,  which  found 
the  indictment  was  drawn  from  the  names  of  persons  selected  by 
the  recorder  of  the  city  of  Albany,  instead  of  from  names  of 
persons  selected  by  the  supervisors  of  the  county,  and  that  chapter 
532  of  the  Laws  of  1881,  amending  section  1041  of  the  Code  of 
Civil  Procedure,  wjiich  assumed  to  authorize  the  recorder  to  select 
such  names,  was  in  violation  of  the  provisions  of  the  Constitution 
forbidding  local  laws  for  selecting,  drawing,  summoning  or  impan- 
neling  grand  or  petit  jurors  (Art.  3,  §  18),  and  that  the  Code  com- 
missioners had  not  reported  the  said  chapter  532.  A  replicatioi^L 
and  a  rejoinder  were  filed.  It  was  admitted  that  the  grand,  jury 
which  found  said  indictment  was  selected  and  drawn  pursuant  to 
said  chapter  532  of  the  Laws  of  1881. 

The  defendant's  counsel  asked  the  court  to  hold,  as  matter  of  law, 
that  the  Constitution  having  prohibited  the  legislature  from  pass- 
ing a  local  bill*  for  the  purpose  of  selecting  or  drawing  grand  jurors 
with  certain  exceptions,  the  onus  was  upon  the  people  to  show  that 
said  chapter  532  came  within  the  exception,  which  was  refused  and 
an  exception  taken. 

The  defendant  then  offered  to  prove  by  the  clerk  of  the  senate, 
by  the  commissioners  appointed  to  revise  the  statutes,  by  the  journal 
of  the  legislature  of  1881,  and  by  the  original  act  itself,  that  the 
law  in  question  was  not  reported  to  the  legislature  by  any  commis- 
sioner or  commissioners  who  are  or  had  been  appointed  pursuant  to 
law  to  revise  the  statutes,  which  offer  was  objected  to,  and  the 
objection  sustained,  and  the  defendant  excepted. 

The  defendant  offered  to  prove  that  said  chapter  532  was  intro- 
duced in  the  legislature  by  a  member  thereof  who  was  not  and  never 
had  been  a  commissioner  to  revise  the  statutes,  or  any  statute.  The 
offer  was  objected  to  and  the  objection  sustained.  The  plea  was  there- 
upon, on  motion  of  the  people,  overruled  and  an  exception  taken. 

The  same  questions  were  raised  on  motions  to  set  aside  and  to 
quash  the  indictment.  The  motions  were  denied  and  exceptions  taken. 

The  defendant  pleaded  not  guilty.  Upon  the  trial  of  the  indict- 
ment the  same  questions  were  raised  as  to  the  panel  of  petit  jurorB, 
and  to  each  juror,  which  \fere  overruled  and  exceptions  taken. 
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The  trial  proceeded  and  the  defendant  was  convicted.  A  motion 
for  a  new  trial  on  all  the  grounds  above  stated  was  made  and  denied. 

IT.  P.  Binman  and  K  J.  Meegom^  for  the  appellant 
D.  Cody  Herrick^  district  attorney,  for  the  people. 

Learned,  P.  J. : 

The  prisoner  was  indicted  September  19, 1881.  When  arraigned 
he  filed  a  plea  setting  forth  certain  alleged  defects  in  the  forming 
of  the  grand  jury  which  indicted  him.  The  district  attorney  filed 
a  replication  and  the  prisoner  a  rejoinder.  The  prisoner  offered  to 
prove  certain  facts  set  up  in  his  plea.  The  court  excluded  the  evi- 
dence, and  on  the  motion  of  the  district  attorney,  overruled  the  rest 
of  the  plea.  Thereupon  the  defendant  demanded  a  trial  and  pleaded 
not  guilty. 

Ho  such  plea  as  that  offered  by  the  defendant  is  now  allowed. 
(Code  Grim.  Pro.,  §  273,  332.)  And  a  plea  must  be  oral.  (Sec.  333.) 
It  was  proper,  therefore,  to  require  the  prisoner  to  plead  one  of  the 
three  pleas  authorized  by  sectioir  332. 

The  prisoner,  upon  pleading  not  guilty,  moved  to  set  aside  the 
indictment  on  the  ground  that  the  grand  jury  was  unlawfully  selected 
and  drawn,  and  for  the  reasons  stated  in  his  plea,  and  offered  to 
prove  certain  facts  by  legislative  journals  and  by  oral  testimony. 
The  offer  was  overruled.  He  also  moved  to  quash  the  indictment 
on  the  said  grounds.    This  was  overruled. 

The  Code  of  Criminal  Procedure  seems  to  have  substituted  a 
motion  to  set  aside  an  indictment,  for  the  former  motion  to  quash. 
(Sec.  313.)  It  must  be  set  aside  when  it  is  not  found  indorsed  and 
presented  as  prescribed  in  sections  268  and  272.  The  only  ground 
which  the  prisoner  makes  is  that  none  of  the  persons  who,  as  grand 
jurors,  found  the  indictment  were  grand  jurors. 

A  motion  to  quash  an  indictment,  and  so  a  motion  to  set  it  aside, 
should  be  made  upon  affidavits.  No  affidavit  appears  in  this  case. 
"We  know  of  no  practice  by  which  the  prisoner,  on  such  a  motion, 
offers  to  prove  certain  facts  and  endeavors  to  take  exceptions  to 
the  exclusion  of  such  offer.  The  proceeding  is  not  a  trial,  but  a 
mere  motion,  which  must  be  based  on  affidavits.    There  are  none  here. 

Again,  so  far  as  we  can  discover,  the  Code  of  Criminal  Procedure 
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has  not  provided  for  any  review  of  the  order  granted  on  such  a 
motion.  Seqtion  517  says  that  on  appeal  any  intermediate  order, 
forming  a  part  of  the  judgment-roll,  as  prescribed  in  section  485, 
may  be  reviewed.  On  turning  to  section  485  it  will  be  found  that 
the  judgment-roll  is  not  required  to  contain  the  proceedings  on  a 
motion  to  set  aside  the  indictment.  So  that  we  find  no  authority 
for  the  review  of  an  order  setting  aside  or  refusing  to  set  aside  an 
indictment.  If  it  be  suggested  that  the  proceedings  on  that  motion 
should  appear  in  the  bill  of  exceptions,  and  hence  in  the  judgment- 
roll,  the  contrary  is  shown  by  section  455. 

Furthermore  we  find  no  order  whatever  refusing  to  set  aside  the 
indictment.     The  legislature  may  well  have  thought  that  as  an.' 
indictment  is  only  an  accusation  it  was  sufficient  to  give  the  trial 
court  power  to  set  it  aside,  and  was  unnecessary  to  permit  appeals 
from  the  action  of  that  court. 

It  is,  however,  urged  by  the  prisoner  that  the  Constitution  pro- 
vides that  a  person  shall  not  be  held  to  answer  f pr  such  a  crime 
except  on  indictment  of  a  grand  jury  (art.  1,  §  6);  that  the 
body  which  indicted  him  was  not  a  legal  grand  jury,  and  that  there- 
fore he  cannot  be  constitutionally  deprived  of  his  right  to  assert  that 
he  was  not  so  indicted.  That  may  be  so.  The  prisoner  did  assert 
that  he  was  not  legally  indicted,  by  his  motion  to  set  aside  the  indict- 
ment, and  that  was  decided  against  him.  "We  do  not  understand 
that  there  is  any  constitutional  provision  which  allows  a  party  always 
to  appeal  to  the  highest  court,  even  when  his  grievance  is  that  a 
constitutional  right  has  been  infringed.  When  and  on  what  grounds 
appeals  shall  be  allowed  are  questions  for  the  legislature.  So  that 
unless  a  right  of  appeal  has  been  given  from  an  order  refusing  to 
set  aside  an  indictment  we  cannot  hear  that  question.  This  paper 
was  not  a  challenge  to  the  array  of  grand  jurors,  for  none  is  allowed. 
(Code  Crim.  Pro.,  238.)  And  after  indictment  found  there  could 
plainly  be  no  challenge  to  the  grand  jury  individually.  (Sec.  239.) 
So  far  as  the  indictment  is  concerned  the  prisoner's  remedies  are 
those  given  in  section  313.  But  if  we  could  review  the  refusal  to 
set  aside  the  indictment  we  should  find  no  error.  Proceedings  are 
not  affected  by  imperfection  in  matters  of  form.  (Code  Crim. 
Pro.,  §  285.)  A  grand  jury  is  defined  in  section  223.  The  pris- 
oner's allegation  is  that  the  'persons  who  found  the  indictment  wer« 
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drawn  by  the  officers,  under  claim  of  law,  from  the  petit  jury  box 
instead  of  the  grand  jury  box.  But  if  this  be  a  ground  of  objection 
it  must  be  so  under  section  238,  subdivision  1,  Code  Criminal  Pro- 
cedure ;  and  that  section  leaves  it  to  the  discretion  of  the  court  to 
discharge  the  paneL  The  court  in  which  the  indictment  was  found 
had  jurisdiction.  Persons  were  returned  to  that  court  as  grand 
jurors  and  were  sworn  and  acted  as  such,  and  thus  they  formed  a 
legal  grand  jury.    {Dolan  v.  People,  13  Sup.  Ct.  N.  Y.  [6  Hun],  494.) 

The  prisoner  having  pleaded  not  guilty  a  jury  was  ordered  to  be 
impanneled.  Thereupon  it  appears  the  prisoner's  counsel  objected 
to  the  panel  of  jurors,  and  to  each  juror,  upon  the  ground  that 
chapter  532  of  the  Xaws  of  1881  was  unconstitutional,  being  a  local 
act,  etc.,  ^^  and  offered  to  substantiate  the  same  by  proof,  which  was 
objected  to,  sustained  and  an  exception  taken." 

An  objection  to  a  panel  of  jurors,  and  to  each  juror,  must  have 
been  intended  as  a  challenge,  that  being  the  only  mode  known  to 
the  law  of  making  such  objection.     (Code  Crim.  Pro.,  §  359.) 

Kow,  the  first  difficulty  in  regard  to  this  challenge  to  the  panel  is 
that  such  a  challenge  must  be  in  writing.  (Sec.  363.)  No  written 
challenge  appears.  The  so-ealled  plea  referred  only  to  the  grand 
jurors.  The  next  difficulty  is  that  no  facts  are  stated  sufficient  to 
constitute  a  challenge.  It  is  not  alleged  that  the  petit  jurors  were 
drawn  under  chapter  532  of  the  Laws  of  1881.  Again,  none  of  the 
proceedings  required  by  sections  365  and  366  were  taken,  so  that 
here  was  no  exception  to  the  challenge  (sec.  364) ;  a  denial  of  the 
challenge  (sec.  366) ;  a  trial  of  the  chaDenge  (sec.  382).  "We  do  not 
know  whether  the  court  held  the  challenge  to  be  sufficient  or  the 
allegations  to  be  untrue.  Nor  does  it  even  appear  what  evidence 
was  offered  so  that  we  can  judge  whether  it  was  properly  excluded 
or  not. 

If  we  overlook  all  these  difficulties  and  suppose  that  the  court 
held  the  challenge  insufficient,  was  there  any  error?  A  challenge 
to  the  panel  can  be  founded  only  on  a  material  departure  to  the 
prejudice  of  tlie  defendant,  from  the  forms  presented  by  the  Code  of 
Civil  Procedure,  in  respect  to  the  drawing  and  return  of  the  jury, 
(Sec.  362.)  The  other  ground  contained  in  that  section  is  not  claimed. 
The  forms  prescribed  for  the  drawing  and  return  of  the  juiy  are 
found  in  the  Code  of  Civil  Procedure,  sections  1048  to  1048.    An 
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examination  of  those  sections  will  'show  that  there  is  nothing  in 
them  on  which  this  challenge  could  be  based.  It  is  not  alleged  that 
tlie  clerk  did  not  conduct  the  drawing  of  jurors  in  the  very  manner 
prescribed  by  these  sections.  His  duty  is  to  draw  the  jury  from 
the  box  containing  the  ballots.  (Sec.  1042.)  These  ballots  he  is 
previously  to  prepare.  (Sec.  1038.)  The  right  to  challenge  the 
panel  says  nothing,  in  express  words,  as  to  a  challenge  for  any 
material  departure  in  respect  to  the  preparing  the  ballots.  And  the 
legislature  may  have  thought  that,  against  the  introduction  of 
improper  persons  by  the  clerk  in  preparing  the  ballots,  the  prisoner 
was  sufficiently  protected  by  his  right  to  challenge  individual  jurors 
for  cause.     (Code  Grim.  Pro.,  §§  375  to  377.) 

For  if  we  overlook  all  the  difficulties  which  we  have  seen  stand  in 
the  prisoner's  way  on  this  appeal,  and  inquire  what  would  have  been 
his  ground  of  complaint  if  he  had  properly  presented  it,  we  shall  find 
it  to  be  this :  that  the  county  clerk,  in  preparing  ballots  and 
putting  them  in  the  box  under  section  1038,  Code  Civil  Procedure, 
put  in  names  which  had  not  been  selected  by  the  proper  officers* 
It  is  not  claimed  that  a  list  had  not  been  made  out  and  filed  with 
the  clerk,  or  tliat  he  did  not  make  his  ballots  from  such  list.  But 
it  is  claimed  that  such  list  was  not  made  out  by  the  officers  author- 
ized to  make  the  same ;  but  was  made  by  other  officers  claiming  the 
legal  right.  Nor  is  it  pretended  that  there  was  any  list  from  which 
the  clerk  could  prepare  ballots,  except  that  list  from  which  he  did 
prepare  them.  How,  then,  can  it  .be  claimed  that  in  drawing  this 
jury  the  clerk  departed  from  the  forms  of  section  1047,  Code  Civil 
Procedure  ?  The  legislature  may  well  have  -refused  to  give  any 
right  of  challenge  for  any  fault  or  error  in  the  preparation  of  the 
jury  list ;  provided  only  that  the  clerk  properly  drew  the  trial  jury 
from  the  box  of  ballots  prepared  by  him. 

Assume  then,  for  the  present,  that  the  list  of  names  of  all  per- 
sons believed  to  be  qualified  to  serve  as  trial  jurors  was  made  up  by 
the  wroiig  officers;  what  is  that  to  the  prisoner!  If  any  juror 
drawn  on  the  trial  is  objectionable,  he  can  be  challenged.  This  list 
is  made  up  and  the  system  of  drawing  jurors  by  the  clerk  is  adopted 
"  to  secure  a  due  and  uniform  distribution  of  jury  duty,  and  to 
guard  the  great  body  of  jurymen  from  the  fraud  or  favoritism  of 
the  drawing  and  summoning  officers."    {Friery  v.  People^  2  Abb. 
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Ct.  Ap.,  230.)  Challenges  to  the  array  existed  formerly,  for  the 
reason  that  there  might  be  prejudice  on  the  part  of  the  sheriff. 
Now,  since  such  prejudice  cannot  affect  the  drawing,  these  challenges 
have  been  limited,  as  above  slated  (Code  Crim.  Pro.,  §  362),  and 
there  must  be  a  departure  *'  to  the  prejudice  of  the  defendant.'^ 
No  prejudice  to  the  prisoner  is  shown  or  suggested.  These  irregu- 
larities are  of  no  consequence.    {0  >x  v.  People^  80  N.  T.,  500.) 

But  further,  if  the  question  of  the  constitutionality  of  chapter  532, 
Laws  of  1881,  were  before  us  we  could  not  hold  it  to  be  unconstitu- 
tional. The  restriction  on  the  legislature,  contained  in  section  18, 
article  3,  of  the  Constitution,  is  qualified  by  section  25  of  the  same 
article.  The  restriction  does  not  apply  to  any  bill  or  the  amendments 
to  any  bill  which  s^iall  be  reported  to  the  legislature  by  commission- 
ers who  have  been  appointed  pursuant  to  law  to  revise  the  statutes. 
If  this  law  is  to  be  held  unconstitutional,  then  it  must  be  upon  a 
finding  of  the  fact  that  it  was  not  so  reported-  Whether  or  not 
there  were  any  such  commissioners  in  1881  is  not  decisive.  They 
may  have  reported  the  bill  several  years  before,  although  it  was  not 
passed  by  the  legislature  until  1881.  We  do  not  say  that  such  is  the 
fact ;  only  that  it  is  possible.  Then  the  constitutionality  of  the  law 
must  depend  not  on  the  constructioii  of  language,  which  is  a 
matter  of  law,  and,  therefore,  of  conclusive  judicial  decision ;  but  on 
a  question  of  fact,  which  may  be  found  by  one  tribunal  in  one  way 
and  by  another  tribunal  in  another.  On  the  trial  of  this  present 
case  the  court  might,  on  the  question  of  fact,  have  found  that  the 
commissioners  did  report  the  bill,  and  have  held  the  law,  therefore, ' 
constitutional.  At  the  next  court  the  same  question  may  arise  and 
the  court  may  find  that  the  commissioners  did  not  report  the  bill, 
and,  therefore,  hold  the  law  unconstitutional. 

When  the  Constitution  permitted  the  legislature  to  pass  such  a 
law,  if  reported  to  them  by  certain  commissioners,  it  necessarily 
made  the  legislature  the  judges  of  the  fact,  whether  the  law  has. been 
so  reported.  Their  decision  must  be  conclusive.  No  other  rule 
would  be  tolerable.  The  constitutionality  of  laws  cannot  be  per- 
mitted to  depend  on  the  possibly  varying  decision  of  courts  or  juries 
on  mere  question  of  fact,  especially  on  a  fact  as  to  which  the  legis- 
lature had  special  knowledge.  {Matter  of  If.  Y.  Elev,  E,  R  ,10 
N.  Y.,  351;  People  v.  Devlin,  33  id.,  279.) 
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The  judgment  and  conviction  should  be  affirmed.  The  same  in 
the  other  case  a^nst  the  same  prisoner. 

BooKKs,  J. : 

The  defendant  was  indicted  in  the  Albany  County  Sessions,  Sep- 
tember, 1881,  for  the  crime  of  grand  larceny,  committed  in  AugUBt 
of  that  year.  He  was  tried  at  the  March  term  of  that  court,  1882 ; 
was  found  guilty,  and  was  sentenced  to  imprisonment  in  the  peni- 
tentiary for  the  period  of  fire  years. 

When  arraigned  he  interposed  objections  to  the  finding  of  the 
indictment  in  various  forms ;  all,  however,  centering  in  this :  that 
the  grand  jury  which  found  the  indictment  was  drawn  from  the 
names  of  persons  selected  by  the  recorder  of  the  city  of  Albany 
instead  of  from  a  list  of  names  of  persons  selected  by  the  supervisors 
of  the  county,  and  from  the  petit  jury  list,  which  proceeding  in 
that  regard  was  taken  under  and  pursuant  to  section  1041  of  the 
Code  of  Civil  Procedure,  as  amended  by  chapter  532  of  the  Session 
Laws  of  1881 ;  whereas,  as  was  insisted,  such  section  as  amended 
was  unconstitutional  in  so  far  as  it  provided  for  the  selection  of 
grand  jurors  in  and  for  the  county  of  Albany,  by  the  recorder  of  that 
city ;  hence  that  the  grand  jury  should  have  been  selected  and  drawn 
under  and  pursuant  to  the  provisions  of  the  Revised  Statutes  which, 
as  was  claimed,  rem^iined  in  force. 

The  objection  so  urged  against  the  indictment  was  overruled  by 
the  court  and  the  defendant  was  put  to  his  plea  of  not  guilty. 

The  objection  interposed  was  in  the  nature  of  a  challenge  to  the 
array.  It  went  to  the  entire  panel,  and  was  based  on  an  alleged 
vice  or  irregularity  in  the  selection  of  the  grand  jurors  by  whom 
the  indictment  was  found.  It  can  make  no  difference  as  regards 
the  examination  of  the  question  before  the  court,  that  the  objection 
was  made  by  formal  plea,  like  a  plea  in  abatement  to  the  jurisdic- 
tion of  the  court  or  for  misnomer.  This  was  but  a  mode  of  pre- 
senting the  question  for  decision.  The  point  to  be  determined  by 
the  court  was  whether,  on  the  alleged  facts,  the  indictment  was 
regularly  found  —  whether  the  defendant  was  bound  by  the  law  to 
make  answer  to  it  on  the  merits  as  to  his  guilt  or  innocence.  The 
mode  of  presenting  the  question  is  quite  immaterial.  Whatever 
may  be  the  form  of  its  presentation,  the  question  is  whether  the 
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objection  based  on  thie  alleged  facts  was  properly  overrnled.  It  is 
proposed,  however,  to  examine  the  case  in  all  its  aspects,  at  least  in 
80  far  as  is.  needful  to  dispose  of  it  as  here  presented. 

The  defendant's  counsel  iusists  that  the  question  presented  for 
decision  must  be  considered  under  the  provisions  of  the  Revised 
Statutes ;  this  on  the  hypothesis  that  the  act  of  1881  (chap.  532) 
is  unconstitutional  and  void,  and  that  as  a  consequence  the  provi- 
sions of  the  Revised  Statutes  bearing  on  the  ^ubject  remain  in  force. 

Kow  let  this  be  conceded  and  let  it  be  also  admitted  that  the 
objection  to  the  indictment  is  in  effect  a  challenge  to  the  array,  and 
should  be  so  considered,  and  the  objection  is  met  and  answered  by 
section  28  of  the  Revised  Statutes  (2  R.  8.,  724,  mar.  pag.),  which 
declares  that  no  challenge  to  the  array  of  grand  jurors  shall  be 
allowed  in  any  other  cases  than  such  as  are  specified  in  the  last  pre- 
ceding section  (27),  wliich  section  (27)  does  not  include  the  ground 
here  relied  on.  As  was  said  by  Sbldbn,  J.,  in  Danjoson  v.  The 
People  (25  N.  Y.,  404-5),  this  statute  "  limits  the  grounds  of  chal- 
lenge by  persons  charged  with  cfime  to  the  prosecutor  or  complain- 
ant making  the  charge  and  the  witnesses  to  sustain  it."  This 
provision  was  doubtless  intended  to  cover  matters  of  regularity  in 
obtaining  the  panel  of  grand  jurors,  recognizing  the  fact  that  the 
substantial  rights  of  the  accused  could  be  and  would  be  fully 
protected  to  him  on  the  trial  upon  the  indictment  before  the  petit 
jury.  If,  therefore,  it  be  assumed  that  the  case  is  one  of  challenge 
to  the  array,  and  that  the  question  raised  is  to  be  controlled  by  the 
provisions  of  the  Revised  Statutes,  it  follows  that  tlie  objection  urged 
is  nullified  by  the  sections  above  cited.  {Carpenter  v.  The  People^ 
64  N.  Y.,  483.)  Besides,  it  has  been  repeatedly  decided  that  irreg- 
ularities in  the  selection  or  drawing  of  grand  jurors  not  affecting 
the  substantial  rights  of  the  accused,  as  regards  the  question  of  his 
guilt  or  innocence,  is  not  good  ground  of  challenge  to  the  array. 
{FHery  v.  The  People,  2  Keyes,  424:  GoxY.The  PeopU,  80  K  Y., 
500-511;  i>oZ^  V.  The  People,  64  id.,  485;  S.  0.  in  Sup.  Ot., 
6  Huuj  232  and  493.)  In  Dolan's  case  the  question  was  consir^ered  ^ 
(as  stated  by  Judge  Daniels)  on  what  was  relied  upon  as  a  plea  in 
abatement.  (See  also  statement  of  the  case,  64  N.  Y.,  488-7.)  In 
this  case  Judge  Earl  says :  "  Courts  do  not  look  with  indulgence 
upon  objections  to  irregularities  in  the  mode  of  selecting  or  draw- 
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ing  grand  jurors  committed  without  fraud  or  design,  which  have 
not  resulted  in  placing  upon  any  panel  disqualified  jurors."  But 
the  defendant's  counsel  insists  that  these  authorities  relate  to  mere- 
irregularities  and  do  not  reach  the  case  in  hand,  inasmuch  as  the 
ground  of  objection  here  is  vital  —  such  as  (if  admitted)  deprives 
the  array  of  the  character  of  a  legal  panel.  Now  in  Dolan's  case 
the  ground  urged  was  the  sarde  as  is  here  urged,  to  wit:  that  the 
pretended  grand  jury  which  found  the  indixjtment  was  not  a  grand 
jury  in  and  for  the  city  and  county  (64  N.  Y.,  49^7);  that 
it  was  not  "lawfully  created  and  organized^'  (6  Hun,  495), 
yet  the  objection  was  held  inadmissible.  The  objection  in 
that  case  was  as  "vital,"  and  as  much'  deprived  "the  array 
of  the  character  of  a  legal  panel"  as  in  the  present.  I 
shall  have  occasion  hereafter  to  refer  more  particularly  to  the  ground 

■  of  objection  in  Dolan's  case,  but  attention  is  here  called  to  the 
remarks  of  Judge  Earl  in  that  case.  The  learned  judge  says: 
"  The  plea  contains  no  allegation  of  any  corruption,  dishonesty  or 
unfairness  on  the  part  of  any  of  ithe  officers  in  selecting  and  draw- 
ing the  grand  jurors,  or  of  any  design  to  injure  the  defendant  or 
any  other  person  ;  and  it  contains  no  allegation  that  any  of  the  per- 
sons who  were  upon  the  grand  jury  which  indicted  the  defendant 
did  not  possess  the  qualifications  of  grand  jurors,  or  that  any  person 
was  upon  the  jury  who  would  not  have  been  there  if  all  the  forms 
of  law  which  are  claimed  to  have  been  disregarded  had  been  com- 
plied with.  It  is  not  apparent  how  the  alleged  irregularities  harmed 
the  defendant ;  and  it  is  certain  that  they  had  no  relation  whatever 

,to  the  question  of  his  guilt  or  innocence  of  the  crime  charged. 
Under  such  circumstances  the  indictment  should  be  upheld  unless 
the  facts  pleaded  point  out  some  vital  error."  As  above  suggested 
the  objection  there  under,  consideration  was  no  less  vital  than  it  is 
in  this.  The  remarks  of  Mr.  Justice  Dai^iels  in  Dolan's  case,  when 
in  this  court,  are  i.i  line  with  those  of  Judge  Earl  above  quoted. 
(6  Hun,  494 ;  see,  also.  The  People  v.  Dolan,  Id.,  232 ;  Friery  v. 
The  People^  2  Keyes,  424.)  From  these  and  other  cases  it  would 
seem,  therefore,  that  these  alleged  errors  urged  by  the  defendant  as 
ground  of  objection  to  the  indictment  are  untenable,  inasmuch  as  it 
is  not  made  apparent  that  he  was  or  cuuld  be  in  aliy  way  injured  or 
prejudiced  by  them. 
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But  there  is  another  answer  to  the  objections  urged  which  seems 
entirely  conclusive  against  their  allowance.  The  court  in  which  the 
•  indictment  was  found  had  undoubted  jurisdiction  of  the  case.  The 
list  of  names  of  persons  to  servo  as  grand  jurors  was  made  up  from 
the  right  source,  that  is,  from  the  body  of  the  county ;  and  the  names 
of  the  persons  drawn  to  serve  as  grand  jurors  were,  as  must  be  pre- 
sumed, certified  to  the  court  in  due  form  by  the  record.  It  is  not 
pretended  but  that  they  were  drawn  by  the  proper  officers,  nor  but 
that  they  were,  one  and  all,  duly  qualified  to  serve  and  act  as  grand  ' 
jurors  in  and  for  the  county  of  Albany ;  nor  but  that  they  were 
honest,  intelligent  and  impartial,  were  duly  summoned  and  impan- 
neled  in  due  form,  and  in  all  respects  performed  the  duties  of  grand 
jurors  according  to  the  forms  of  law.  Considered  as  officers  of  the 
law  to  aid  in  the  administration  of  justice  in  criminal  cases  they 
constituted  a  de  facto  body  in  the  exercise  of  legal  functions  under 
color  of  lawful  authority.  So  it  was  held  in  The  People  v.  Dolan 
(6  Hun,  232)  that  it  was  sufficient  to  maintain  the  authority  of  the 
grand  jury  to  investigate  criminal  charges  and  find  indictments 
valid  in  their  nature  that  the  body  acted  under  color  of  lawful 
authority ;  and  according  to  the  case  of  Thompson  v.  The  People 
(6  Hun,  136)  it  would  not  alter  this  conclusion  even  if  the  selection 
of  the  grand  jurors  involved  in  the  proceeding  the  acts  of  an  officer 
holding  his  office  under  an  unconstitutional  law.  It  was  there 
decided  that  such  officer  must  be  deemed  an  officer  de  facto^  whose 
acts  could  not  be  brought  in  question  in  a  collateral  proceeding 
between  other  parties.  True,  this  latter  decision  was  made  with 
reference  to  the  panel  of  petit  jurors,  but  the  principle  thus  declared 
is  equally  applicable  to  a  case  where  like  objection  is  urged  to  the 
panel  of  a  grand  jury.  But  the  decision  in  Thompson's  case  meets 
and  answers  the  precise  point  urged  here,  to  wit,  that  the  recorder 
of  the  city  of  Albany  assumed  to  act  and  did  act  in  the  selection  of 
the  jury  Kst  without  authority  under  and  pursuant  to  an  unconstitu- 
tional law.  It  was  there  decided  that  a  challenge  to  the  array  by  the 
accused  could  not  be  sustained,  even  were  it  true  that  the  panel  was 
selected  by  the  commissioner  of  jurors  appointed  under  an  unconsti- 
tutional law ;  that  such  officer  must  be  deemed  to  be  an  officer  de  facto 
whose  acts  could  not  be  brought  in  question  in  a  collateral  action 
or  proceeding.     It  is  the  well  settled  rule  that  the  title  of  an  officer 
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de  facto  cannot  be  assailed  collaterally ;  that  the  acts  of  such  officer 
are  valid  in  so  far  as  the  public  and  third  persons  are  concerned. 
{Thompson  v.  The  People^  6  Hun,  138,  and  cases  there  cited ; 
Dolan  V.  The  People,  64  N.  Y.,  495 ;  Carpenter  v.  The  People^ 
64  id.,  483 ;  Dolan  v.  Mayor,  68  id.,  278,  279 ;  see,  also,  5  Wait's 
Actions  and  Defenses,  7,  and  the  many  cases  there  cited.)  As 
above  stated,  it  matters  not  that  one  of  the  officers,  through 
whose  instrumentality  the  jurors  were  obtained,  held  his  position 
under  an  unconstitutional  law.  In  Thompson  v.  The  People,  a 
challenge  to  the  array  was  interposed  — the  alleged  ground  thereof 
being  that  the  panel  of  jurors  was  selected  by  Dunlop,  acting  as  a 
commissioner  of  jurors  under  appointment  by  the  mayor  of  the 
,  city  of  New  York  in  pursuance  of  an  alleged  unconstitutional  law. 
The  district  attorney  demurred  to  the  challenge,  and  it  was  dis- 
allowed. It  was  there  said :  ^'  It  is  enough  in  all  cases,  where  such 
a  question  is  raised  collaterally,  that  the  person  acting  as  an  officer 
is  discharging  the  duties  of  the  office  under  color  of  right,  evidenced 
by  his  possession  of  the  office,  and  by  exercising  its  functions  under 
the  power  of  an  appointment  or  election,  independently  of  the 
question  of  legal  title ;  hence  the  court  below  was  entirely  right  in 
holding  that  Dunlop's  official  acts  could  not  in  this  case  be  ques- 
tioned by  challenge  on  the  ground  alleged."  To  the  same  effect  are 
the  remarks  of  Daihels,  J.,  in  Dolan's  case  (6  Hun,  499),  where  the 
objection  urged  was  of  the  same  character  as  in  Thompson's  case, 
and  where  the  objection  was  raised  by  what  was  designated  as  a 
plea  in  abatement.  A  like  objection  was  raised  in  Carpenter's  case 
(64  N.  Y.,  483),  to  wit :  That  the  act  of  the  legislature  under 
which  Dunlop  was  appointed  commissioner  of  jurors  was  xmconsti- 
tutional.  The  court  held  that  he  was  an  officer  defaciU),  whose  acts 
were  valid  as  to  the  public ;  that  the  validity  of  his  appointment 
could  not  be  drawn  in  question  in  this  collateral  manner.  In  the 
StaU  V.  CarroU  (38  Conn.,  449),  it  was  decided  that  one  acting 
under  color  of  an  appointment  by  or  pursuant  to  a  public  unconsti- 
tutional law,  before  it  was  adjudged  to  be  such,  was  to  be  deemed 
an  officer  de  facto,  and  that  his  acts  as  sue  i  were  valid  as  to  the 
public  and  third  persons.  This  subject  received  a  very  elaborate 
examination  in  this  case  on  the  authorities,  as  well  those  of  older 
date,   as  of    a  more  recent  period.     In  the    Commonwealth   v. 
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McCombz  (56  Penn.,  486),  it  was  held  that  where  a  person  holds  an 
office  under  the  apparent  authority  of  a  statute,  as  an  officer  defaotOy 
hie  title  could  not  be  assailed  collateral!  ',  even  though  the  stat- 
ute be  unconstitutional.  But  it  is  said  that  the  office  of  recorder 
was  well  filled  by  an  officer  holding,  under  authority,  good  both  in 
fact  and  in  law ;  that  it  was  not  disputed  that  he  was  recorder  and 
might  well  perform  the  duties  pertaining  to  that  office.  But  the 
point  is  urged  that  other  rights  and  powers  were  attempted  to 
be  conferred  on  him  by  an  unconstitutional  law.  The  case,  how- 
ever, is  not  changed  by  this  view  of  it ;  and  for  the  reason  that 
the  recorder  was  an  officer  defacto^  as  regards  the  duties  imposed 
on  him  by  the  law  here  challenged  —  as  much  so  as  if  a  new  office 
had  been  thereby  created  and  he  had  been  appointed  to  perform 
its  duties.  He  was  not  a  usurper  as  regards  the  performance  of 
those  duties  in  any  legal  sense.  A  usurper  is  one  who  undertakes 
to  perform  official  acts  without  any  color  of  right.  Here  the 
recorder  acted  certainly  under  color  of  right.  His  action  had  the 
sanction  of  an  apparent  law,  duly  certified  to  him  and  to  the  people 
as  a  valid  law  of  the  State.  It  may,  too,  be  here  added  that  it 
stands  undisputed  that  the  legislature,  under  a  certain  condition  or 
state  of  facts,  had  the  constitutional  right  to  pass  precisely  this  law. 
Now,  every  law  which  the  legislature  may  pass  is  presumed,  when 
duly  certified  as  a  law  of  the  State,  to  be  valid.  To  meet  this  point 
a  fact  was  averred  which,  if  proved,  would,  as  was  insiste4,  render 
the  law  unconstitutional.  But  proof  of  such  fact  would  be  inad- 
missible. {The  People  v.  Devliriy  33  N,  Y.,  269,  and  cases 
there  cited;  Matter  of  JJT.  T.  El&oated  JR.  R.  Co,,  70  id.,  351.) 
In  this  latter  case  Judge  Earl  puts  the  inquiry :  "  Can  a  court  take 
proof  for  the  purpose  of  showing  a  statute,  valid  and  regular  upon 
its  face,  to  be  unconstitutional?"  and  gives  a  negative  answer. 
Then  in  executing  such  law,  or  in  executing  any  law,  indeed,  duly 
certified  as  a  valid  law  of  the  State,  can  it  be  maintained  that  the 
officer  appointed  to  carry  its  provisions  into  effect  acts  in  so  doing 
without  the  semblance  or  color  of  authority?  The  cases  above 
cited,  and  many  others  referred  to  in  those  cases,  answer  this 
question  in  the  negative.  It  is  repeatedly  declared  in  the 
the  decisions  of  the  courts  that  an  unconstitutional  law  gives  the 
semblance  or  color  of  authority  to  its  provisions.     There  was  noth- 
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ing  decided  in  Lamiert  v.  The  People  (76  N".  Y.,  220)  in  conflict 
with  the  cases  above  cited.  The  precise  point  here  under  discas- 
sion  was  not  in  that  case,  and,'  as  it  seems,  the  views  of  the  several 
members  of  the  oourt  on  the  subject  then  considered  were  not  in  all 
respects  in  harmony.  We  conchide,  therefore,  that  the  objection 
here  urged  against  the  indictment  was  properly  overruled ;  and  this 
whether  it  be  deemed  to  be  a  challenge  to  the  array  or  considered 
as  a  plea  in  abatement.  In  either  case  the  ground  of  objection  must 
be  held  untenable. 

So  far  the  case  has  been  considered  without  regard  to  the  pro- 
visions of  the  Code  of  Criminal  Procedure.  But  if  the  case  is  to  be 
determined  under  the  provisions  of  this  Code,  which  went  into  effect 
on  the  1st  of  September,  1881,  before  the  indictment  was  found 
(see  sec.  962),  and  admitting  the  invalidity  of  the  law  of  1881, 
because  of  its  alleged  unconstitutionality,  then  section  238,  the 
objection,  being  a  challenge  to  the  panel  or  array,  was  inadmissible. 

This  section  (238)  declares  that.no  challenge  can  be  allowed  to 
the  panel  or  to  the  array  of  the  grand  jury,  but  provides  that  the 
court  may  in  its  discretion  discharge  the  panel  and  order  another  to 
be  summoned  in  certain  specified  cases.  This  section,  however,  has 
application  to  proceedings  to  be  taken  before  indictment  found. 
The  proceedings  permissible  to  the  accused  after  indictment  are 
provided  for  in  subsequent  sections.  Section  312  provides  that  the 
defendant  may  when  arraigned  move  the  court  to  set  aside  the  indict- 
ment, or  may  demur  or  plead  thereto.  Sections  312  and  313  declare 
in  what  cases  only  he  .may  have  the  indictment  set  aside.  The  spe- 
cified grounds  of  such  motion  do  not  touch. the  case  in  hand:  Wo 
are  then  brought  to  section  321,  which  declares  that  the  only  plead- 
ing allowed  to  the  accused  is  either  a  demurrer  or  a  plea.  Section 
822  declares  the  cases  in  which  a  demurrer  may  be  interposed,  and 
confines  the  demurrer  to  matters  appearing  on  the  face  of  the  indict- 
ment. This  section  has  here  no  application.  Then  section  332 
provides  for  thtee  kinds  of  pleas,  to  wit :  Guilty,  not  guilty,  and 
former  conviction  or  acquittal.  No  other  pleas  are  allowed  by  the 
Code.  The  objection  in  this  case,  therefore,  considered  even  as  & 
formal  technical  plea  of  matter  in  abatement,  was  inadmissible  under 
the  Code  of  Criminal  Procedure.     Thus,  if  it  be  admitted  that  the 
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case  is  to  be  determined  under  the  provisions  of  the  Code  of  Orim- 
inal  Procedure  the  objection  urged  was  properly  overruled. 

In  view  of  the  conclusions  above  reached  it  becomes  unnecessary 
to  examine  the  question  raised  by  the^  defendant's  counsel  as  to 
the  validity  of  the  act  of  June  16, 1881.  (Chap.  532).  We  are  o?  the 
opinion  tliat  the  defendant  was  properly  put  to  his  plea  to  the  merits. 

He  pleaded  not  guilty.  On  the  trial,  upon  such  plea  and  in  the 
outset,  the  same  objections  were  interposed  to  the  panel  of  the  petit 
jury  as  had  been  previously  urged  against  the  panel  of  the  grand 
jmryj  to  wit :  That  the  jurors  had  been  selected  from  the  body 
of  the  county,  under  and  pursuant  to  the  act  of  June  16th,  1881 
(chap.  532),  which  act,  as  was  claimed,  was  in  violation  of  the  con- 
stitution and  void  in  so  far  as  it  provided  for  the  selecting  and 
drawing  of  jurors  in  and  for  the  county  of  Albany.  This  was  in 
effect  and  in  fact  a  challenge  to  the  array  of  the  petit  jury.  Was 
this  objection  or  challenge  properly  overruled  ?  The  same  answer 
must  be  given  as  was  above  made  to  the  objection  to  the  panel  of 
grand  jurors,  that  is :  The  jurors  were  selected  from  the  right 
source  —  from  the  body  of  the  county;  they  wore  duly  drawn, 
flummoned  and  returned  to  the  court  pursuant  to  the  provisions  of 
ihe  law,  by  oflScers  acting  under  the  color  of  lawful  authority ; 
and  they  were  in  all  respects  duly  qualiiied  and  competent  to  act 
as  petit  jurors  in  and  for  the  county  of  Albany.  According  to 
the  decisions  above  cited,  the  objection  was  properly  disallowed, 
because  the  officers  through  whose  action  the  jurors  were  selected, 
drawn  and  summoned  were  officers  defacto^  if  not  dejure;  officers 
in  possession  of  office,  acting  under  color  of  lawful  authority. 

It  should  be  added,  perhaps  that  section  362  of  the  Code  of 
Criminal  Pro^cedure  fully  answers  the  objection  interposed  to  the 
panel  of  trial  jurors  if  it  be  admitted  that  the  case  comes  within 
its  provisions. 

It  follows,  therefore,  that  without  considering  the  question  as  to 
the  constitutionality  of  the  act  of  1881,  the  conviction  and  judg- 
ment appealed  from  must  be  affirmed. 

Wbstbbook,  J. : 

Involving,  as  this  case  does,  the  constitutionality  of  the  law 
(chap.  532  of  the  Laws  of  1881),  under  which  grand  and  petit 
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jurors  are  selected  Id  and  for  the  county  of  Albany,  and  unable  to. 
agree  with  mj  associates  either  in  their  conclusion  that  the  convio- 
tion  for  the  crime  of  grand  larceny  should  be  affirmed,  or  in  the 
arguments  assigned  by  them  for  such  conclusion,  it  would  seem  to 
be  proper  tliat  my  reasons  for  such  disi«.Mit  biiouivl  be  stated. 

On  the  19th  day  of  September,  1881,  there  was  filed  with  the  clerk 
of  the  county  of  Albany  a  paper  purporting  to  be  an  indictment 
found  by  a  grand  jury  of  the  Court  of  Sessions  of  Albany  county 
accusing  the  appellant  John  Petrea  of  the  crime  of  grand  larceny 
committed  at  the  city  of  Cohoes  on  the  2d  day  of  August,  1881. 

On  the  21st  day  of  March,  1882,  Petrea  was  brought  before  the 
Court  of  Sessions  of  Albany  county  to  answer  to  the  alleged  indict- 
ment. Seeking  to  avail  himself  of  the  constitutional  protection 
(art.  1,  sec.  6)  that  "  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  criniie"  (except  as  is  stated  in  the  section 
referred  to),  "  unless  on  presentment  or  indictment  of  a  grand  jmy  '* 
the  accused  filed  a  written  plea  or  objection  which  denied  the  find- 
ing of  an  indictment  against  him  by  a  grand  jury,  and  claimed  as 
the  necessary  corollary  that  the  court  had  no  jurisdiction  to  place 
him  upon  trial  for  an  alleged  infamous  crime.  No  objection  was 
taken  by  the  people  to  the  form  or  manner  of  presenting  the  ques- 
tion, and  the  court  in  rendering  its  decision  did  not  put  it  upon  the 
ground  that  a  formal  motion  to  quash  the  so-called  indictment  upon 
aflidavit  served  had  not  been  made.  Nor  would  any  such  objec- 
tions, if  made,  have  been  tenable.  {Glare  v.  The  State^  30  Md., 
165 ;  Stokes  v.  The  State^  24  Miss.,  621 ;  State  v.  Newhouee,  29 
La.,  824.) 

Very  clearly,  if  the  facts  alleged  in  the  writing  presented  to  the 
court  were  in  truth  as  therein  set  forth,  and  if  the  legal  conclusions 
to  be  deduced  from  such  facts  were  those  maintained  by  the  accused, 
then  it  must  follow  that  he  could  not  be  placed  upon  trial  nor  con- 
victed. The  paper  presented  was  not  a  plea  "  to  an  indictment," 
and  as  such  controlled  by  section  332  of  the  Code  of  Criminal 
Procedure.  It  admitted  no  indictment,  and  denied  that  one  had 
been  found.  Neither  was  it  a  challenge  to  the  array  of  grand 
jurors,  nor  to  an  individual  grand  juror,  and  therefor  controlled 
either  as  to  form  or  substance  by  sections  238  and  239  of  the  Code 
of  Criminal  Procedure.    The  prisoner,  so  far  as  the  case  discloses, 
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was  not  present  at  the  organization  of  the  body  called  a  grand  jory^ 
and  had  no  opportunity  to  challenge  it  either  as  a  whole  or  in  part. 
The  labors  of  the  men  composing  it  were  ended,  but  in  the  posses- 
sion of  the  tribunal  before  which  the  accused  was  brought  was  a 
paper  said  to  be  an  indictment  found  by  a  grand  jury  which  he  was 
called  upon  to  answer.  The  objection  he  made  was  radical ;  it  was 
aimed  at  the  jurisdiction  of  the  court  to  place  him  on  trial,  and 
denied  that  he  was  indicted,  upon  the  ground  that  no  grand  jury 
had  presented  the  accusation  upon  which  he  was  arraigned.  No 
.  objection  was  urged  to  a  form,  none  to  an  informality,  in  the  exer- 
cise of  a  power  conferred.  The  point  made  went  much  further. 
It  insisted  not  only  that  the  paper  was  no  indictment,  as  it  was 
claimed  to  be,  but  that  its  existence  and  presence  was  a  violation  of 
the  fundamental  law,  and  the  attempt  to  try  him  thereon  an  outrage 
upon  his  rights  as  a  citizen.  Unless,  then,  the  court  is  prepared  to 
hold  that  every  paper  bearing  the  extejmal  form  and  impress  of  an 
indictment  is  one  in  fact,  and  that  what  it  purports  to  be  cannot 
be  questioned  by  the  party  arraigned,  then,  the  written  objection 
made  to  the  alleged  indictment,  if  true  in  the  statement  of  facts  and 
Bound  in  its  legal  conclusions,  could  not  possibly  be  overruled  upon 
the  grounds  that  it  was  not  such  a  plea  as  the  Code  (§  332)  allowed, 
nor  such  a  challenge  to  grand  jurors  as  is  provided  for  by  other 
(338,  339)  sections.  The  Code  cannot  be  construed  as  intending  to 
deprive  a  person  of  a  great  constitutional  right ;  and  if  it  be  capa- 
ble of  any  such  construction,  which  it  clearly  is  not,  such  a  barrier 
would  be  futile,  for  it  is  a  legal  impossibility  by  a  statute  to  deprive 
a  party  of  his  right  to  claim  constitutional  protection,  or,  to  state 
the  proposition  more  clearly  with  reference  to  this  case,  it  is  impos- 
sible under  color  of  legislative  enactment  to  organize  a  grand  jury 
in  a  mode  forbidden  by  the  Constitution,  and  prevent,  under  the 
like  color  of  legislation,  the  aggrieved  party  from  being  heard  in 
assertion  of  his  rights.  Its  author,  and  the  body  which  adopted  it 
as  a  law,  intended  no  such  absurdity  as  an  attempt  to  prevent  by  an 
enactment  .defining  and  limiting  the  grounds  of  challenge  to  grand 
jurors  or  the  pleas  to  be  made  to  an  indictment,  when  one  is  prop- 
erly found,  a  preliminary  inquiry  by  the  court  to  ascertain  whether 
tuere  is  in  fact  an  indictment  before  it,  to  which  the  accused  is  com- 
pelled to  answer.    This  proposition  is  so  elementary  and  fundamental 
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that  its  soundness  will  be  assumed,  and  attention  will  be  given  to 
the  contents  of  the  paper  filed  and  the  proceedings  thereon. 

The  substance  of  the  paper  submitted  by  the  prisoner  to  the  court 
was  that  the  alleged  indictment  to  which  he  was  asked  to  plead  was 
not  an  indictment  in  fact,  because  not  found  by  a  grand  jury  of  tJie 
county  of  Albany.  That  not  a  single  onfe  of  the  individuals  named 
and  called  therein  grand  jurors  was  a  grand  juror  in  fact,  because 
not  a  solitary  member  of  that  body  had  been  selected,  summoned 
or  called  according  to  law,  but  one  and  all  had  been  selected,  sum- 
moned and  called  under  and  in  pursuance  of  chapter  532  of  the 
Laws  of  1881,  which  was  "obnoxious  to  and  in  contravention  of 
the  Constitution  of  the  State  of  New  York,  which  forbids  the  pass- 
age by  the  legislature  of  a  private  or  local  bill  for  selecting,  drawing, 
summoning  or  impanneling  grand  jurors,  and  that  the  said  chapter 
532  was  not  reported  to  the  legislature  by  any  commissioner  or 
commissioners  who  had  been  appointed  pursuant  to  law  to  revise 
the  statutes." 

By  the  replication  to  this  plea  the  district  attorney  admitted  and 
declared  that  the  "  said  grand  jnry  was  selected  and  drawn  pursuant 
to  chapter  532  of  tlie  Laws  of  1881,  as  in  said  plea  stated ;  and  as 
to  the  other  allegations,  matters  and  things  in  said  plea  stated,  he 
denies  the  s^me,  each  and  all ;  and  this  he,  the  said  district  attorney, 
prays  may  be  inquired  of  by  the  country." 

The  prisoner  filed  a  rejoinder  to  such  replication  in  which  he  said 
"  that  all  matters  of  fact  in  his  said  plea  stated  are  true  and  consti- 
tute good  and  sufficient  reasons  for  sustaining  the  same ;  and  the 
said  John  Petrea  joins  issue  upon  the  allegations  in  said  replication 
stated,  and  of  this  he,,  the  said  John  Petrea,  puts  himself  upon  the 
country." 

The  court  then  held  that  the  legal  presumption  was  in  favor  of 
the  constitutionality  of  the  law,  and  that  the  burden  was  upon  the 
prisoner  to  show  that  the  act  of  1S81  was  not  one  reported  to 
the  legislature  by  the  Commissioners  of  the  Code.  Whereupon  the 
counsel  of  the  prisoner  "  oflEered  to  prove  by  the  clerk  of  the  senate, 
by  the  commissioners  appointed  to  revise  the  statutes,  by  the  journal 
of  the  legislature  of  1881,  and  by  the  original  law  itself,  that  the 
law  in  question  was  not  reported  to  the  legislature  by  any  commis- 
sioner or  commissioners  who  are  or  had  been  appointed  pursuant  to 
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law  to  revise  the  statutes."  This  evidence  was  objected  to  by  the 
counsel  for  the  people  "  as  immaterial,  incompetent  and  inadmis- 
sible," whicli  objection  was  sustained  and  an  exception  taken. 

The  defendant  then  offered  to  prove  by  the  same  kind  of  evidence 
mentioned  in  his  first  offer  "  that  the  said  act  of  1881  was  introduced 
in  the  legislature  by  a  member  of  that  body  who  was  not  and  never 
had  been  a  commissioner  appointed  to  revise  the  statutes  or  any 
statute."  This  offer  was  also  overruled,  and  on  the  motion  of  the 
people  "  the  balance  of  defendant's  plea  was  overruled  "  and  he  was 
called  upon  to  plead,  the  court  saying:  "In  this  casa  we  have  to 
Bay  that  it  was  the  defendant's  duty  to  file  his  objection  to  the 
l^ality  of  this  statute  at  the  earliest  practical  moment  after  the 
indictment  was  found.  He  omitted  to  do  that,  and  we  think  he 
should  not  be  permitted  to  avail  himself  of  the  plea  at  this  late  day, 
and  so  hold."     To  this  decision  there  was  also  an  exception. 

So  far  as  the  case  discloses,  the  defendant  did  make  his  objection 
at  the  iirst  opportunity.  "When  brought  before  a  court  to  answer 
an  accusation  of  crime  alleged  to  be  an  indictment,  it  was  then« 
and  only  then,  his  duty  to  interpose  his  objection.  Prior  to  that 
tim^  the  act  of  1881,  and  proceedings  thereunder,  did  not  concern 
him  any  more  than  they  did  any  other  citizen.  It  was  enough  to 
do  just  what  he  did  do,  to  wit,  upon  his  arraignment  make  the 
point.  This  was  not  only  then  done  in  the  manner  already  men- 
tioned, but  after  his  offers  and  written  plea  were  overruled  he 
renewed  them  by  a  motion  and  an  offer  of  proof.  This  was  also, 
refused,  and  the  several  rulings  of  the  court  sharply  present  the 
following  questions : 

I^irgt.  Conceding  that  the  act  of  1881  was  not  "reported  to 
the  legislature  by  commissioners  who  have  been  appointed  to  revise 
the  statutes,"  is  the  enactment  for  that  reason  unconstitutional  ? 

Second.  Had  the  accused  the  right  to  show  that  it  had  not  been 
fo  reported  ? 

Third.  Conceding  that  the  statute  is  unconstitutional,  and  that 
the  so-called  grand  jury,  which  undertook  to  'find  the  alleged  indict- 
ment was  orgamized  thereunder,  is  the  defendant  without  remedy  f 

These  questions  will  be  discussed  in  the  order  they  have  been 
stated. 

In  the  consideration  of  the  one  first  propounded,  it  is  necessary 
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to  have  clearly  in  mind  the  constitntional  enactment.  By  section  18 
of  article  8  it  is  declared :  "  The  legislature  shall  not*  pass  a  private 
or  local  bill  in  any  of  the  following  cases :  *  *  *  Selecting, 
drawing,  summoning  or  impanneling  grand  or  petit  jurors ; "  and 
by  section  25  of  the  same  article  it  is  provided  that  '*  sections  17 
and  18  of  this  article  shall  not  apply  to  any  bill,  or  the  amendments 
to  any  bill,  which  shall  be  reported  to  the  legislature  by  commis- 
sioners who  have  been  appointed  pursuant  to  law,  to  revise  the 
statutes." 

These  constitutional  provisions  are  clear.  "  A  private  or  local 
|jj]l  *  *.  «  selecting,  summoning  or  impanneling  grand  or  petit 
jurors  "  could  not  be  passed  unless  the  same  was  "  reported  to  the 
legislature  by  commissioners  who"  had  **been  appointed  pursuant 
to  law  to  revise  the  statutes."  There  may  possibly,  owing  to  the 
peculii^r  phraseology  of  section  25,  be  some  doubt  whether  or  not 
the  bill  to  be  introduced,  and  all  amendments  thereto  as  well,  should 
be  reported  by  the  commissioners.  The  act,  however,  certainly 
requires  that  the  bill,  which,  when  passed  and  approved,  becomes 
a  law,  must  be  reported  by  such  commissioners,  and  whether  amend- 
ments to  such  bill,  in  the  course  of  its  passage,  must  also  emanate 
from  the  same  source,  or  could  be  adopted  by  the  legislature,  upon 
the  suggestion  of  any  of  its  members,  is  of  no  importance  to  the 
question  before  us.  The  literal  reading  of  the  section  would  seem 
to  exempt  only  such  bill  and  such  amendments  as  were  reported 
by  the  commissioners,  from  the  prohibition  contained  in  section  18 ; 
while  the  intention,  probably^  was  to  give  the  legislature  power  to 
amend  the  bill  when  repwted  from  the  commission,  as  it  might  see 
fit.  Speculation  as  to  this  point  is,  however,  useless.  The  act  of 
1881  is  not  an  amendment  to  a  bill  but  is  an  amendment  of  a  law 
in  full  force,  at  the  time  of  the  passage  of  the  former,  and  as  the 
right  of  amendment,  unless  reported  by  the  commissioners,  existed, 
if  at  all,  only  whilst  the  I'eport  of  such  commission  was  in  the 
form  of  a  bill,  by  no  possibility  can  section  25  be  held  to  confer 
the  power  to  so  amend  the  work  of  such  commission  after  it  had 
become  a  law,  as  to  make  a  valid  legal  enactment  giving  to  the 
county  of  Albany  a  law,  applicable  to  it,'and  to  it  only,  for  "  select- 
ing, drawing,  summoning  or  impanneling  grand  or  petit  jurors." 

Having  demonstrated  the  proposition  that  the  act  of  1881,  if  it 
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gave  to  the  county  of  Albany  a  local  in  17  law  which  had  not  been 
reported  by  the  conunissioners  appointed  to  revise  the  statutes  must 
be  unconstitutional  and  void,  the  next  inquiry  is,  what  does  the  act 
seek  to  accomplish  ? 

The  second  article  of  chapter  10  of  the  '*Oode  of  Civil  Pro- 
cedure," as  adopted  by  the  legislature,  provided  a  "mode  of 
selecting,  drawing  and  procuring  the  attendance  of  trial  jurors  in 
ordinary  cases,"  but  had  no  application  to  grand  jurors.  By  it  the 
supervisor,  town  clerk  and  assessors  of  each  town  made  out  the  list 
from  which  such  trial  jurors  were  to  be  drawn.  By  section  1041 
"  each  ward  of  the  city  of  Albany  or  Utica  is  considered  a  town  for 
the  purposes  of"  that  "article,  and  the  supervisor  and  the  assessor 
of  that  ward  must  execute  the  duties  of  the  supervisor,  town  clerk 
and  assessor  of  a  town  as  prescribed  "  in  the  preceding  sections  of 
that  article.  Special  provision  is  also  made  in  regard  to  other  cities, 
but  this  is  of  no  importance  to  the  present  discussion  and  will  not 
be  stated. 

The  act  (chap.  632  of  1881  undertakes  to  amend  section  1041  of 
the  Code  by  declaring  that,  "  in  the  city  of  Albany,  the  recorder 
of  said  dty  shall  perform  the  duties  imposed  by  this  title  "  (that  is 
to  say,  the  provisions  of  the  Code  in  regard  to  the  obtainment'  of 
trial  jurors)  "upon  the  supervisor,  town  clerk  and  assessora  of 
towns ; "  and  that "  in  Albany  county,  grand  jurors  fehall  hereafter 
be  drawn  from  the  box  containing  the  names  of  petit  jurors  selected 
for  said  county  in  the  same  manner  as  petit  jurors,  and  hereafter  no 
separate  list  of  grand  jurors  shall  be  prepared  for  said  county." 

The  changes  made  by  this  statute,  if  valid,  are  radical.  To  the 
recorder  of  the  city  of  Albany  only,  and  in  contradistinction,  as  it 
is  believed,  of  the  powers  of  that  officer  in  any  other  city  in  the 
State,  is  confided  the  duty  of  preparing  the  jury  list ;  and  from 
such  list,  when  prepared  by  him,  both  the  grand  and  petit  jurors  are 
to  be  drawn.  Prior  to  its  enactment  the  recorder  had  nothing  to  do 
with  the  preparation  of  the  lists  from  which  either  was  selected. 
The  preparation  of  that  from  which  the  trial  jurors  were  to  be 
obtained  was,  by  the  Code  of  Civil  Procedure,  devolved  upon  other 
officers,  and  that  of  the  grand  jurors,  except  in  the  city  and  county 
of  New  York,  was  to  be  prepared  by  "  the  supervisors  of  the  several 
counties  of  this  state    *    *    *    at  their  annual  meeting  in  each 
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jear"  (3  E.  S.  [6th  ed.],  1015;  3  E.  S.  [7tli  ed.],  2558),  the  two 
lists  being  separate  and  the  ballotB  for  the  drawing  kept  in  separate 
and  distinct  boxes. 

These  new  provisions  applicable  to  the  city  and  county  of  Albany 
alone,  and  to  no  other  county  of  the  State,  very  clearly  make  for  it 
a  local  law  for  the  selection,  drawing,  summoning  or  impknneling 
of  both  grand  and  petit  jurors,  and  unless  reported  as  a  bill  by  the 
commissioners  to  amend  the  statutes  was  clearly  unconstitutional, 
because  the  passage  of  any  such  bill  by  the  legislature  was  strictly 
forbidden.  Was  the  bill,  which  is  claimed  to  be  a  law,  a  report 
from  the  commissioners  appointed  to  revise  the  statutes?  This 
brings  us  to  the  second  question  which  this  case  involves,  and  that  is : 
Had  the  accused  the  right  to  show  that  it  had  not  been  so  reported  % 

We  have  already  seen  that  the  Court  of  Sessions  was  powerless  to 
try  or  to  punish  the  accused  for  the  commission  of  the  alleged  crime 
unless  he  was  properly  accused  by  a  legal  grand  jury  through  and 
by  the  form  of  an  indictment.  It  is  useless  to  argue  that  a  body  of 
men,  no  matter  of  whom  composed,  has,  either  of  its  own  volition 
or  upon  the  summoning  and  call  of  other  than  the  authority  of  the 
law,  the  right  to  resolve  itself  into  a  grand  jury ;  and  when  professing 
to 'be  thus  organized  to  accuse  anyone,  by  what  it  may  call  an  indict- 
ment, of  an  infamous  crime  and  subject  him  to  a  trial  therefor.  This 
proposition  is  elementary  and  needs  neither  argument  nor  authority 
to  uphold  it.  If  this  be  sound,  as  will  readily  be  conceded,  it  is  proper 
to  ask,  can  a  legislative  enactment  forbidden  by  the  Constitution 
become  operative  upon  the  citizen  because  the  court  to  which  objec- 
tion thereto  is  made  requires  extraneous  evidence  to  show  that  the 
act  is  within  the  constitutional  prohibition  \  He  who  seeks  to  uphold 
the  judgment  rendered  in  this  cause  must  show  that  the  question 
propoxmded  requires  an  affirmative  answer,  and  that  courts  are 
powerless  to  determine  whether  or  not  an  alleged  law  has  been 
passed  despite  a  constitutional  provision  forbidding  its  enactment 
The  offer  upon  the  trial  was  so  broad  and  specific  as  to  include  every 
species  of  evidence  attainable  upon  any  such  subject  as  that  involved. 
It  included  the  inspection  of  the  original  bill,  the  journals  of  both 
houses,  the  evidence  of  the  clerk  of  the  senate,  of  members  of  the 
commission  and  of  individuals,  and  all  was  excluded  upon  the  ground 
that  the  party  who  was  then  for  the  first  time  arraigned  was  too  late 
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with  his  objection,  and  his  offer  of  proof  in  its  support.  If  the  act 
had  professed  to  have  been  passed  because  reported  by  the  commis- 
sioners, or  if  the  inquiry  proposed  had  impugned  the  good  faith 
of  the  legislature  by  imputing  to  it  ^ome  motive  or  intent  other  than 
that  evinced  by  the  language  of  the  enactment,  the  question  might 
be  more  embarrassing.  No  proof,  however,  tending  to  impeach 
either  legislative  declaration  or  motive  was  offered.  The  desire  was 
sixnply  to  show  that  the  alleged  law,  when  reported  as  a  bill^  did 
not  emanate  from  the  only  source  possible  under  the  Constitution, 
the  commissioners  appointed  to  revise  the  statutes.  So  far  from 
attempting  any  discourtesy  to  the  legislature  by  an  imputation  upon 
its  motives  or  its  truth,  the  offer  of  evidence  was  an  appeal  to  its 
own  declaration  upon  its  original  bill,  and  to  its  own  record  of  its 
proceedings,  which  it  had  itself  approved.  The  offer  was  rejected, 
and  the  decision  refusing  the  production  and  inspection  of  "the 
original  act  itself"  was  directly  contrary  to  that  of  the  Court  of 
Appeals  in  People  v.  Commissioners  of  Highways  of  Marlborough 
(54  N.  Y.,  276),  and  the  offer  of  proof  by  the  production  of  the 
journals  of  the  two  houses  was  certainly  proper.  {Purdy  v.  I'he 
People,  4:  Hill,  384 ;  De  Bow  v.  The  People,  1  Denio,  14 ;  Warner 
V.  Beers,  23  Wend.,  166 ;  see  note,  Cooley's  Const.  Lim.  [4th  ed.], 
164.)  It  is  not  necessary,  however,  to  multiply  authorities  upon 
what  seems  to  be  self-evident.  It  is  clearly  the  prerogative  of  the 
court  to  ascertain  and  decide  whether  in  the  passage  of  any  bill  a 
constitutional  provision  was  violated.  This  ^uty  and  power  so 
clearly  devolve  upon  the  court  that  the  enunciation  thereof  is  suffi- 
cient. No  'case  holding  the  contrary  was  cited,  and  it  is  believed 
that  none  can  be  found.  In  MoMer  of  Elevated  Railroad  Oompamf 
(70  N.  T.,  327,  351)  nothing  opposed  to  it  was  decided.  The  law 
under  consideration  in  that  case  was  general  in  its  terms,  applicable 
to  all  elevated  railroads  in  the  city  and  county  of  New  York,  and 
its  constitutionality  was  attacked  upon  the  ground  that  it  was  not 
what  it  professed  to  be,  and  really  was  a  special  statute  for  the 
benefit  of  a  particular  corporation.  It  was  of  such  an  attempted 
inquisitorial  inquiry  into  the  motives  of  the  legislature  in  opposition 
to  the  words  of  the  law  that  Judge  Earl  wrote  when  he  held  that 
such  an  inquiry  could  not  be  tolerated ;  but  neither  he,  nor  any 
judge,  has  ever  held  that  when  the  Constitution  requires  a  bill  to 
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be  reported  through  a  particular  channel  to  become  a  valid  law  that 
an  inquiry  to  ascertain  its  source  could  not  be  made.  The  adop- 
tion of  the  principle  claimed  by  the  people  in  this  case  would, 
nullify  the  Constitution,  for  then,  in  spite  of  its  mandate  to  the 
contrary,  there  could  be  among  the  statutes  of  the  State,  an  uncon- 
stitutional law  in  .fact,  but  still  to  be  obeyed  and  enforced  in  spite 
of  the  Constitution,  because  a  judicial  dicty/m  forbade  inquiry  as 
to  its  origin.  In  a  State,  the  fundamental  law  of  which  confers 
and  limits  power,  no  principle  having  such  a  result  can  be  upheld. 
It  therefore  follows  that  the  rejection  of  the  offers  was  clearly 
erroneous,  notwithstanding  the  attempt  to  sustain  such  rejection . 
upon  a  ground  not  considered  by  the  court  below  in  announcing 
its  decision. 

"We  are  now'  brought  to  the  third  question  which  this  case 
involves.  Conceding  the  unconstitutionality  of  the  act  of  1881, 
under  which  the  so-called  grand  jury  presenting  the  paper  called 
an  indictment  was  organized,  is  the  defendant  without  remedy  ? 
It  is  gravely  argued  and  claimed  by  the  people  that  he  is.  It  is  said 
that  a  body  acting  as  a  grand  jury,  every  one  of  its  members  having 
the  personal  qualifications  requisite  for  a  grand  juror,  having  pr^ 
sented  to  the  court  the  paper  called  an  indictment,  it  became  one 
in  fact,  to  which  the  prisoner  was  bound  to  answer  upon  the  merits, 
and  upon  which  he  could  be  tried  and  convicted.     Is  this  sound  ? 

To  state  such  a  proposition,  it  would  seem,  is  to  answer  it.  Why, 
if  it  be*correct,  have  any  law  for  selecting,  drawing  or  summoning 
a  grand  jury  ?  "Why  should  not  the  court  simply  direct  the  sheritt, 
or  any  other  officer,  to  go  out  and  summon  such  men  as  he  pleases, 
or  why,  even,  should  not  the  court  direct  him  who  to  summon,  without 
the  cumbersome  machinery  of  a  general  list  of  names,  the  drawing 
of  the  persons  to  serve  in  the  presence  of  witnesses,  and  the  observ- 
ance of  any  of  the  safeguards  of  statutes?  No  one  would^ tolerate 
or  uphold  such  a  procedure,  for  such  orders  by  the  court  would  not 
only  be  without  the  color  of  law,  but  also  against  its  commands ; 
and  yet  a  case  depending  for  support  upon  a  like  violation  of  legal 
prinoiples  is  before  us.  Under  and  by  what  authority  was  the 
60-called  grand  jury,  which  professed  to  accuse  the  defendant  of  an 
"  infamous  crime,"  organized  ?  It  was  a  body  of  men  drawn  from 
a  list. of  names  made  out  and  selected  by  an  officer  to  whose  office 
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ho  such  duty  belonged,  and  which  nam^fe,  in  defiance  of  law,  if  the 
act  of  .1881  is  unconstitutional,  were  improperly  and  unlawfully 
Dangled  in  one  box,  from  which  both  grand  and  petit  jurors  were 
drawn.  Not  only  was  the  recorder  of  the  city  of  Albany  unauthor- 
ized to  prepare  any  such  list  for  that  purpose,  but  he  was  positively 
forbidden  to  make  it,  for  no  person  can  undertake  to  execute  the 
machinery  of  a  statute,  which  the  legislature  is  forbidden  to  adopt, 
without  having  the  constitutional  forbidding  made  applicable  to 
himself.  If,  then,  the  alleged  indictment  of  the  defendant  and  his 
conviction  are  to  be  upheld,  they  must  be  upon  some  principle, 
which  in  spite  of  the  Constitution,  shall  uphold  in  the  county  of 
Albany,  for  the  disposal  and  trial  of  this  case  not  only,  but  of  all  » 
others,  a  system  for  obtaining  both  grand  and  petit  jurors  created 
by  a  local  statute.  Is  such  a  proposition  maintainable?  The  daim 
is  that  it  can  be  by  adjudged  cases,  upon  the  theory  that  what 
an  officer  does  under  color  of  legislative  authority  will,  as  to  per- 
sons affected  by  it,  be  upheld.  In  other  words,  that  the  machinery 
of  a  supposed  law  for  the  obtainment  of  jurors  in  the  county  of 
Albany  shall  be  kept  in  operation,  though  forbidden  by  the  Con- 
stitution, upon  a  legal  rule,  sanctioned  by  judicial  authority,  which 
deprives  the  Constitution  of  its  power  and  makes  inoperative  and 
void  one  of  its  most  positive  commands.  Let  us  see  if  any  court 
has  ever  so  held. 

Preliminary  to  any  detailed  examination  of  the  cases  to  which^ 
we  have  been  referred,  it  is  proper  to  enunciate  the  principles  upon 
which  they  all  depend,  and  to  show  their  inapplicability  to  the  one 
before  us.  Those  principles  are :  First.  That  mere  irregularity  by 
an  officer  in  doing  that,  which  he  is  authorized  to  do,  will  not 
vitiate  the  thing  done,  and  second,  when  duties  properly  and 
legally  belonging  to  the  office  of  which  an  individual  is  in  posses- 
sion, have  been  performed  by  such  incumbent,  that  which  has  been 
thus  done  will  be  upheld  as  to  the  parties  affected  thereby,  and 
courts  will  not,  in  collateral  proceedings,  inquire  into  the  right  of 
the  individual  to  hold  the  office,  and  to  discharge  the  duties  which 
lawfully  appertain  to  such  office. 

No  such  principles  are  involved  in  the  case  before  us.  It  is  not 
urged  that  any  officer  has  irregularily  exercised  powers  with  which 
he  was  clothed,  but  it  is  claimed  that  an  officer  has  not  only  exer- 
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cised  a  power  unconferred,  but  also  that  as  such  exercise  of  power 
was  under,  color  of  a  pretended  law,  which  the  Constitution  of  tho 
State  declared  to  be  inoperative  and  void,  that  which  he  undertook 
to  do  was  forbidden  by  the  fundamental  law  of  the  State,  because 
if  the  enactment  of  the  so-called  statute  law  is  forbidden,  every  act 
in  execution  thereof  must  be  equally  forbidden.  Neither  does  the 
accused  question  the  title  of  the  officer  (the  recorder  of  the  city  of 
Albany)  to  the  office  he  filled.  He  admits  that  such  officer  prop- 
erly held  the  official  position,  under  color  of  which  was  prepared 
the  pretended  jury  list,  from  which  the  so-called  grand  jury  was 
drawn.  The  claim  is,  that  the  duty  of  preparing  such  list  and  the 
right  to  prepare  it  did  not  belong  to  the  office  which  the  recorder 
held,  and,  also,  that  as  he  Undertook  to  prepare  such  list  in  the 
execution  of  a  supposed  law,  the  enactment  of  which  the  Consti- 
tution forbade,  that  which  he  did  do  was  in  defiance  of  the  supreme 
authority  of  the  State  —  the  will  of  its  people  embodied  and 
declared  in  its  Constitution. 

It  will^eadily  be  seen,  if  the  thread  of  this  opinion  has  been 
followed,  that  the  points  in  this  discussion  have  been  correctly 
stated.  *  In  examining,  then,  the  cases  cited  to  sustain  the  convic- 
tion and  judgment  appealed  from,  no  search  will  be  made  to  see 
if  the  accused  can  avail  himself  of  a  mere  irregularity  in  the  exer- 
cise of  a  power  actually  conferred  upon  an  officer,  nor  to  learn 
that  he  must  be  remediless  if  he  only  questions  the  discharge  of 
duties  properly  belonging  to  an  office,  upon  the  ground  that  its 
possessor  had  no  legal  title,  for  all  this  is  at  once  conceded ;  but  we 
are  gravely  asked  to  seek  for  a  solemn  opinion,  or  some  judicial 
dictum  upholding  as  a  sound /legal  proposition,  that  when  an  officer 
performs  an  ^t  not  appei*taining  to  his  office,  and  which,  also,  he 
is  forbidden  to  do,  such  action  when  injurious  to  personal  rights 
cannot  be  questioned,  because  the  officer  has  assumed  to  do  it,  and 
in  fact  has  done  it.  This  is  no  strained  statement.  Even  the  non- 
professional mind  will  recognize  its  accuracy,  and  having  made  it, 
some  of  the  cases  cited  will  be  examined. 

In  Friery  v.  The  People  (2  Keyes,  424),  the  challenge  was  to  the 
array  of  trial  jurors.  Such  objections  (pages  433,  434)  related  to 
the  impartiality  of  the  sherifi  who  summoned  them,  and  the 
alleged  non-observance  of  all  required  forms  in  the  drawing.     The 
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court  held  that  these  objections  were  unavailable;  that  the  pro- 
visions of  the  statutes  (page  452,  453)  were  only  "directory  to 
those  whose  duty,  it  is  to  select,  draw  and  summon.  *  *  *  * 
The  omission  to  properly  work  the  statute  machinery  by  the  draw- 
ing and  summoning  officers  is  a  question  between  the  people  and 
those  officers." 

The  brief  extracts  from  the  opinion  of  Judge  Wright,  just 
given,  show  that  in  Friery's  case  the  officers  authorized  to  draw  and 
summon  the  jurors  had  performed  that  duty,  and  that  the  machinery 
of  the  law  had  been  worked  by  the  officers  charged  with  that  duty. 
In  the  case  before  us,  if  the  act  of  1881  be  void,  that  which  was 
done  was  entirely  unauthorized.  There  was  no  *'  machinery "  of 
any  law  worked,  because  there  was  no  law  making  any ;  there  was 
no  list  of  names  prepared  from  which  the  selection  of  so-called 
jurors  was  made,  for  that  which  is  against  the  fundamental  law,  is 
such  an  absolute  nullity  that  it  has  no  existence  as  a  fact  capable 
of  recognition  as  such  by  any  court.  That  which  is  called  by  those 
names  is  improperly  so  designated.  They  may  have  borne  the  sem- 
blance and  likeness  of  the  things  by  which  they  are  named,  but  an 
appeal  to  the  fundamental  law  strips  oS  the  mask  w;hich  gives  the 
appearance  of  substance  and  reveals  the  hollowness  of  any  such 
pretense. 

In  Carpenter  v.  The  People  (64  N.  T.,  483)  the  point  presented 
was  that  one  Douglass  Taylor,  who  was  the  dejv/re  commissioner  of 
jurors  in  and  for  the  city  and  county  of  New  York,  had  not  selected 
the  grand  jury  which  indicted  the  prisoner,  but  one  Thomas  Dunlap, 
who  was  de  facto  commissioner,  had  performed  that  duty.  The 
decision  of  the  court  was,  that  as  to  the  office  of  commissioner  of 
jurors  appertained  the  right  of  selecting,  such  selection  was  valid 
because  made  by  an  individual  holding  the  office. 

In  Dolan  v.  The  People  (64  N".  T.,  485)  the  same  question  which 
arose  in  the  Carpenter  case  was  made,  with  the  point  ad<}ed,  that 
among  the  names  upon  the  list  from  which  the  grand  jury  was 
obtained  were  a  few  which  had  been  improperly  placed  thereon. 
The  decision  of  the  court  upon  the  first  point  was  similar  to  that 
made  in  the  Carpenter  case ;  and  as  to  the  second  it  held,  among 
other  things  (page  493),  that  "  no  authority  can  be  found  holding 
that  in  such  a  case  the  whole  list  is  irregular  and  null,  so  that  none 
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of  the  perBons  on  it  could  be  drawn  for  grand  jurors,  because  a  few 
names,  without  fraud  or  design,  were,  as  we  may  assume,  by  acci- 
dent or  oversight  also  put  upon  it." 

In  the  case  before  us  there  was  neither  "  accident  or  oversight." 
In  the  preparation  of  the  list  every  name  was  placed  upon  it  by 
forethought  and  design,  and  the  whole  list  is  irregular  and  void 
because  made  without  and  against  the  authority  of  law. 

In  Cox  V.  The  People  (80  N.  Y.,  500)  it  was  held, ."  mere  irregu- 
larities in  the  drawing  of  grand  and  petit  jurors  do  not  furnish  a 
ground  for  reversing  a  conviction  unless  it  appears  that  they  oper- 
ated to  the  injury  or  prejudice  of  the  prisoner ; "  and  that  when  a 
challenge  to  the  array  of  trial  jurors  had  been  overruled  because  not 
verified  an  offer  by  the  court  subsequently  made  to  receive  evidence 
in  support  of  such  challenge,  and  its  declination  by  the  prisoner, 
precluded  him  *'  from  insisting  upon  the  exception  to  the  ruling," 
and  that  he  ^^  must  be  regarded  as  having  abandoned  his  challenge." 

It  is  impossible,  however,  to  examine  in  detail  every  case  to 
which  we  have  been  referred.  If  the  distinction  hereinbefore  stated 
between  the  right  to  inquire  collaterally  into  the  title  of  an  incumb- 
ent of  an  office  and  the  right  to  question  acts  which  do  not  appertain 
to  the  office,  under  color  of  which  they  are  done  is  remembered, 
non^  presents  any  difficulty.  An  individual  may  possess  an  office 
by  an  unconstitutional  law ;  but  if  he  only  performs  the  acts,  which 
the  officer  may  do,  such  acts,  when  done,  are  valid  because  he  is  a 
de  facto  officer.  When,  however,  an  individual  holding  an  office 
either  de  facto  or  dejurey  or  both,  does  an  act  which  his  office  does 
not  authorize  to  be  done,  that  action  cannot  be  sustained.  A  man, 
for  example,  in  possession  of  an  office  of  a  justice  of  the  peace, 
though  not  its  rightful  incumbent,  may  render  in  a  case  within  the 
jurisdiction  of  a  justice  of  the  peace  a  judgment  valid  between 
the  parties  thereto,  but  he  cannot,  even  by  consent,  render  a  valid 
judgment  in  an  action  which  the  office  is  forbidden  to  hear.  .  He 
who  is  in  possession  of  the  office  of  recorder  of  the  city  of  Albany 
may  do  every  act  appertaining  to  that  office,  but  he  cannot  exceed 
the  powers  conferred  by  law  upon  the  office ;  and  to  this  pi  .^position 
it  is  scarcely  necessary  to  add  the  statement  that  power  attempted 
to-be  conferred  by  an  unconstitutional  statute  is  as  much  unconf er- 
red as  if  the  attempt  to  confer  it  had  not  been  made.    The  power 
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and  authority  of  aa  office  must  be  confeiYed  by  valid  laws,  and  there 
is  no  legal  principle  which  justifies  the  assumption  of  power  upon 
the  ground  that  it  haa  beeu  assumed.  The  adoption  of  such  a  rule 
would  be  utterly  subversive  of  personal  rights  and  place  everyone 
at  the  mercy  of  an  official  who  chose  to  exercise  power  beyond  that 
which  had  been  conferred.  Let  us  see  the  result  of  its  adoption  in 
this  case/  The  point  has  already  been  alluded  to  in  the  geneml 
course  of  argument,  l>ut  a  mova  full  reference  thereto  is  justified  by 
its  importance. 

That  the  Constitution  of  the  State  has  .positively  forbidden  the 
enactment  of  a  local  law  operative  in  and  applicable  to  the  county 
of  Albany  only,  for  "  selecting,  drawing,  summoning  or  impanneling 
grand  or  petit  jurors,"  unless  as  a  bill  it  was  reported  to  the  legis- 
lature by  "  commissioners  who  have  been  appointed  pursuant  to  law 
to  revise  the  statutes,"  will  be  conceded.  That  the  section  of  the 
Constitution  thus  forbidding  such  enactment  Vas  intended  to  be 
operative  is  known  from  its  language,  and  the  reasons  for  its 
adoption  are  shown  by  the  report  of  the  committee  (Messrs.  Brooks, 
Kernan,  Howland  and  Tracy)  which  reported  it  to  the  constitutional 
commission.  It  was  designed  to  secure  unifortnity  in  the  adminis- 
tration of  justice  throughout  the  state,  and  to  prevent  the  passage 
of  a  local  bill,  which  might  be  aimed  at  its  comiption.  The  origin 
of  the  act  is  ako  as  a  fact  too  well  known  to  suggest  any  doubt  as 
to  its  sour^  or  an  intimation  even  that  it  was  reported  from  the 
comnfission  to  revise  the  statutes.  If,  then,  the  act  of  1881,  though 
within  the  Constitutional  forbidding,  is  still  to  be  upheld,  not  only 
for  the  present  case,  but  for  all  others  arising  within  the  county  of 
Albany,  upon  any  of  the  theories  upon  which  it  has  been  sought  to 
be  maintained  (other  than  those  upholding  its  constitutionality)  what 
becomes  of  the  constitutional  provision  ?  Instead  of  being  operative, 
it  has  become  a  dead  letter  —  instead  of  being  observed  and  kept, 
it  has  become  of  no  account  —  instead  of  the  Constitution  being 
the  superior  of  the  courts  which  it  has  created,  judges  composing 
them  have  become  its  superiors,  and  by  the  adoption  of  legal  rules 
have  made  laws  higher  than  the  Constitution.  To  no  such  doctrine 
should  any  judicial  sanction  be  given,  and  though  in  this  case  the 
supposed  law  may  have  worked  no  individual  injustice,  and  may 
never  in  any,  it  is  impossible  to  sustain  what  has  been  done  there- 
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under  upon  any  such  ground.  That  which  the  Constitution  declares 
shall  not  be  done,  when  done,  cati  never  be  upheld,  even  though 
mere  abstract  justice  has  been  accomplished.  The  act  is  against 
public  policy,  subversive  of  government,  and  therefore  never  to  be 
sanctioned,  but  should  be  promptly  pronounced  inoperative  and  void 
by  j]Lidicial  decision. 

The  proceedings  down  to  the  time  of  the  impanneling  of  the 
alleged  trial  jury  have^  now  been  examined,  and  such  examination 
leads  me  irresistibly  to  the  conclusion  that  the  Court  of  Sessions 
erred  in  overruling  the  objections  taken  to  the  alleged  indictment, 
and  in  excluding  the  evidence  in  support  thereof.  The  jsame  ques- 
tions were  again  made  upon  the  impanneling  of  the  trial  jury,  and 
the  rulings  were  also  the  same.  These  it  will  be  unnecessary  to 
examine,  as  the  reasoning  already  given  is  applicable,  and  the  last 
point  made  — that  none  of  the  questions  which  have  been  considered 
are  presented  by  the  appeal  —  will  now  be  considered. 

It  is  insisted  that  section  617  of  the  Criminal  Code  only  brings 
before  the  court  for  review  such  matters .  as  by  section  486  form 
a  part  of  the  judgment  roll.  Grant  this,  and  what  follows !  By 
section  485  "  the  bill  of  exceptions,  if  there  be  one,"  forms  a  part 
of  such  roll,  and  as  one  was  made  and  forms  a  part  of  the  roll  in 
this  case,  which  shows  that  the  proceedings  and  decisions  herein- 
before detailed  were  had  and  made,  we  have  all  before  us.  It  is 
absolutely  impossible  to  separate  the  arraignment  and  proceedings 
thereon  from  the  trial,  for  they  were  a  part  thereof,  as  completely 
as  that  which  ti'anspired  after  the  trial' jury  was  impanneled.  The 
arraignment,  the  objections  to  the  alleged  indictment,  the  offer  of 
proof  to  sustain  them,  the  plea  to  the  merits,  and  all  that  then 
occurred,  followed  consecutively  upon  the  same  day,  and  all  formed 
a  part  of  one  trial,  the  history  of  which  we  have  before  us,  and 
no  one  exception  then  taken  is  more  completely  before  us  than 
any  other.  Section  485  of  the  Code  speaks  of  no  exceptions, 
apart  from  "  the  bill  of  exceptions,  if  there  be  one,"  being  contained 
in  the  roll  of  judgment.  It  does,  it  is  true,  enumerate  copies  of 
certain  papers  as  also  forming  a  part  of  such  roll,  but  as  to  all 
exceptions  which  come  before  the  court  on  appeal,  they  must  be 
contained  in  the  bill  of  exceptions.  Neither  is  it  true  that  section 
455  prevents  exceptions  of  this  character  from  forming  a  part  of 
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this  bill.  That  section  expressly  provides  that  an  exception  "  on 
the  trial  of  an  indictment  *  *  may  be  taken  by  the  defendant, 
•to  a  decision  of  the  court"  in  deciding  any  question  of  law 
provided  the  "substantial  rights  "  of  the  defendant  are  thereby 
"  prejudiced."  It  is,  it  seems  to  me,  a  contracted  view  of  statutes 
and  personal  rights,  which  thus  seeks  to  hamper  this  appeal.  The 
ruling  of  the  court  below  involved  one  of  the  most  sacred  rights 
of  a  man  —  his  right  to  be  tried  for  a  crime  only  when  indicted  by 
a  grand  jury  organized  according  to  law.  When  this  prerequisite 
to  a  trial,  and  conviction  was  not  obtained,  and  a  human  being  is 
in  prison  without  this  safeguard  of  his  rights  having  been  observed, 
this  court  should  rather  stretch  than  curtail  its  power  to  review. 

It  r6mfiins  with  me  simply  to  enunciate  in  conclusion  my  opinion 
that  the  judgment  appealed  from  should  be  reversed.  It  would  be 
more  pleasant  to  agree  with  associates  whose  learning  and  intergri ty 
I  respect,  than  to  differ  from  them,  but  a  most  careful  study  in 
this  case  of  the  questions  involved  in  the  maintainability  of  the  jury 
law  of  Albany  county,  and  also  in  others  argued  at  its  court  of  Oyer 
and  Terminer,  leads  me  irresistibly  to  the  conclusion  that  chapter-532 
of  the  Laws  of  1881,  by  which  the  jury  system  for  that  county  pur- 
ports to  be  created,  is  unconstitutional  and  therefore  void. 

Judgment  and  conviction  afiirmed. 


WILLIAM  W.  SORIVEE  and  JOHN  W.  ROBERTS,  RiaEffoin). 
KNTS,  V.  ELI  B.  SMITfit,  Appellant. 

Cknenant  of  warranty  —  wTiat  wntUtuteB  a  brectch  of  iL 

The  defendant  conveyed  to  the  plaintiffs  by  a  deed  containing  a  covenant  of 
warranty  certain  premises  upon  which  was  a  grist  and  flouring  mill,  which  had 
water-power  and  mill  privileges  appurtenant  thereto.  One  Douglass  owned 
the  premises  next  below  those  so  conveyed  and  had  erected  a  dam  thereon. 
At  the  time  the  deed  was  given,  this  dam  did  not  back  the  water  upon  the 
premises  conveyed  to  the  plaintiffs,  but  Douglass  had,  and  afterwards  exercised, 
a  right  to  raise  the  dam  eight  and  one-half  inches  higher,  whereby  the  water 
was  thrown  back  upon  the  plaintiffs'  premises,  injuring  their  mill  privileges 
and  the  foundation  of  their  buildings  and  overflowing  a  portion  of  their  land. 

Seld^  that  the  plaintiffs  were  entitled  to  recover  the  damages  so  sustained,  in  an 
action  against  the  defendant,  for  a  breach  of  the  covenant  of  warranty  con- 
tained in  the  deed.    (Lbarned,  P.  J.,  dissenting.) 
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Affkal  from  an  interlocutory  judgment  in  favor  of  the  plaintifEB^ 
entered  upon  an  order  overruling  a  demurrer  to  the  complaint. 

The  complaint  sets  up  that  on  the  25th  day  of  March,  1875,  the. 
defendant  convejed  to  the  plaintiffs  in  fee  a  certain  parcel  of  land 
wliicli  contained  a  water-power  and  grist  mill,  with  the  water-power 
and  mill  privileges  appurtenant  thereto.  It  avers  that  the  value  of 
the  premises  consisted  almost  wholly  in  their  use  for  such  purposes, 
and  that  the  premises  were  bought  by  plaintiffs  for  such  purposes, 
as  was  known  to  defendant. 

It  sets  forth  a  covenant  of  warranty  contained  in  the  deed,  the 
latter  being  attached  to  the  complaint.  The  covenant  is  in  the  usual 
form.  The  grantor  covenants  "  that  the  premises  thus  conveyed  in 
the  quiet  and  peaceable  possession  of  the  parties  of  the  second  part " 
he  will  forever  warrant,  eta 

The  plaintiffs  aver  that  they  have  not  been  permitted  peaceably 
to  occupy  and  enjoy,  but  on  the  contrary  that  one  Douglass,  who,  at 
the  time  of  the  making  of  the  said  deed  and  continually  from  thence 
until  the  time  of  the  eviction  was  the  lawful  owner  of  a  certain 
mill  dam  on  the  river  'next  below  tlie  premises,  had  a  right  to 
raise  the  dam  eight  and  one>-half  inches  above  the  height  at  which 
it  was  maintained  at  the  time  of  the  conveyances.  That  he  did 
subsequently  so  raise  the  dam  as  he  had  a  right  to  do,  without  per- 
mission of  plaintiffs,  and  did  thereby  cause  the  water  of  said  river 
to  set  back  upon  the  premises  so  conveyed  and  to  flood  a  portion 
thereof  and  to  impede  the  discharge  of  water  from  plaintiffs'  wheel 
pit  and  raceway,  and  the  operation  of  plaintiffs'  mill,  so  as  to  reduce 
the  mill's  working  capacity,  and  the  earnings  thereof,  and  to  cause  its 
foundations  to  settle,  and  to  evict  the  plaintiffs  from  a  portion  of 
said  premises  and  deprive  them  of  the  use  and  enjoyment  thereof. 

The  complaint  further  alleged  that  an  action  had  been  brought 
by  the  plaintiffs  at  the  defendant's  request,  against  Douglass  to  test 
his  right  to  increase  the  height  of  the  dam  in  which  he  recovered  a 
judgment  establishing  his  right  so  to  maintain  the  said  dam. 

To  this  complaint  the  defendant  demurred,  on  the  ground  that 
it  did  not  state  facts  sufScient  to  constitute  a  cause  of  aotioiu 

W.  P.  C<mtwMy  for  the  appellant 

Echoa/rd  E,  James^  for  the  respondents. 
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BOABDMAN,  J. : 

Neither  Adams  v:  Conover  (87  N.  T.,  422),  nor  Cfreen  v.  Collins 
(86  id.,  246),  fieem  to  me  Btrictlj  to  apply  to  the  case  before  us. 
One  Douglass  here  owned  a  water-power,  dam,  etc.,  next  below  the 
premises  conveyed  by  defendant  to  plaintiffs  by  warranty  deed. 
At  the  time  such  deed  was  given  the  dam  of  Douglass  did  not  back 
water  upon  the  premises  described  in  the  deed,  but  the  right  existed, 
and  was  afterwards  exercised  by  Douglass,  to  raise  his  dam  ten 
inches,  whereby  ,the  water  of  the  river  was  thrown  back  upon  said 
premises.  Was  the  exercise  by  Douglass  of  this  conceded  right  such 
an  act  as  gave  to  plaintifis  the  right  of  action  under  the  covenant  of 
warranty,  and  for  quiet  enjoyment  contained  in  defendant's  deed 
to  them. 

It  is  not  whether  the  plaintifis  took  an  apparent  easement  to 
discharge  a  sewer  upon  a  stranger  to  the  deed  as  in  Oreen  v.  Col- 
Ivns,  nor  whether  they  took  an  apparent  easement  to  maintain  water 
upon  the  lands  of  a  stranger  to  the  deed.  The  question  here  pre- 
sented is  whether  the  plaintifis  are  entitled  to  have,  possess  and 
enjoy  what  they  bought.  The  lands  are  described  in  the  deed  by 
metes'  and  bounds.  The  vendor  has  given  the  common  covenants 
of  warranty,  and  for  quiet  and  peaceable  possession  of  the  premises 
cenveyed.  The  adjoining  owner  below  establishes  and  exercises  his 
legal  right  to  flood  a  portion  of  said  lands  with  water  by  his  mill 
dam.  The  principle  would  be  the  same  if  his  right  authorized  him 
to  flood  every  rod  of  the  land  convfeyed  to  the  plaintifis.  Would 
such  an  act,  legally  done,  constitute  a  breach  of  the  defendant's 
covenant  ?  Is  the  plaintifi,  in  legal  efiect,  deprived  of  the  posses- 
sion, bf  the  use,  of  the  enjoyment  of  such  lands  as  are  under  water 
by  virtue  of  Douglass'  right?  If  the  plaintifis'  possession  is  taken 
away  by  a  paramount  title  the  action  will  lie  for  a  breach  of  the 
covenant  for  quiet  enjoyment.  It  is  as  efi^ctually  taken  away  in 
this  case  at  the  election  of  Douglass  as  though  he  had  the  title  in  fee 
simple.  To  the  extent  that  the  lands  deeded  by  defendant  to  plain- 
tifis are  taken  possession  of  by  Douglass  to  maintain  his  dam  and 
sustain  his  head  of  water,  the  plaintifis  are  injured  and  have  their 
action  for  the  breach  of  the  covenant.  It  has  been  so  decided  in 
an  analogous  case  in  this  department  in  Hea  v.  MvnMer  (6  Lans., 
196).     That  was  a  private  right  of  way  over  the  lands,  a  much  less 
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obnoxious  disturbance  of  possession  than  the  present  The  case  of 
MoMuUin  v.  Wooley  (2  Lans.,  394)  relates  to  carrying  water  in 
pipes  underground  where  the  nee  and  occupation  of  the  lands  are 
not  sensibly  affected.  So^  of  WhUheck  v.  Cook  (15  Johns.,  483), 
relating  to  a  highway  of  which  the  owner  has  the  use,  possession 
and  title  subject  only  to  the  public  right  of  way.-  It  is  difficult  to 
reconcile  or  distinguish  all  cases  to  be  found  in  the  books  on  this 
subject.  But  it  seems  proper  to  follow  the  decision  of  our  own 
court  until  it  is  overruled. 

This  conclusion,  I  insist,  is  just  and  reasonable.  It  gives  to  the 
pjfties  what  they  had  a  right  to  expect  under  their  contract.  It 
gives  to  the  plaintifEs  what  they  bought,  or  damages  for  its  loss. 
It  subjects  the  defendant  to  liability  for  selling  what  he  did  not 
Own,  and  agreeing  that  plaintiffs  should  have  and  enjoy  it.  Many 
cases  indicate  that  the  plaintiffs  should  have  requii*ed  covenants  of 
seizin  or  against  incumbrances  in  order  to  maintain  an  action  for 
such  cause  as  this.  The  old  £nglish  law  was  very  technical  in  its 
requirements.  To  a  considerable  degree  those  technicalities  are 
still  retained.  But  there  is  a  growing  tendency  to  disregard 
unmeaning  and  useless  rules,  and  to  search  for  and  administer  jus- 
tice when  it  can  be  done.  This  is  an  appropriate  case  for  the 
exercise  of  any  legal  power  the  court  may  possess  in  giving  a 
remedy,  if  the  wrong  shall  be  made  to  appear,  rather  than  turn  the 
plaintiffs  out  of  court  upon  a  technicality. 

The  interlocutory  judgment  should  be  affirmed,  with  xx)8ts,  with 
the  usual  leave  to  answer,  etc 

BooKEt,  J.,  concurred. 

Leakned,  p.  J.  (dissenting) : 

There  is  in  the  conaplain;t,  as  it  will  be  seen,  a  general  allegation 
that  the  plaintiffs  have  not  been  permitted  peaceably  to  enjoy,  etc 
No  force  however  has  been  given  to  these  general  words,  upon  the 
argument  of  the  appeal.  They  are  probably  insufficient  by  them- 
selves to  show  a  breach.  Nor  has  any  force  been  given  to  the 
allegation  of  the  plaintiffs'  purpose  in  the  purchase  or  of  the  defend- 
ant's knowledge.  The  question  argued  has  been  whether  the  facts 
stated  constitute  a  breach  of  the  covenant. 
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The  deed  is  the  usual  warranty  deed.  It  describes  the  land 
simply  by  metes  and  bounds.  It  does  not  describe  it  as  a  mill  site, 
or  even  as  land  partly  covered  by  a  stream  of  water.  So  far  as  the 
deed  is  concerned,  it  cannot  be  told  what  was  on  the  land,  if  any 
thing.  It  adds  tHe  usual  phrase  "  with  the  appurtenances,"  and 
concludes  with  the  usual  covenant  of  warranty,  making  no  special 
covenant  of  any  kind.  We  may  however  consider  that  it  is 
admitted  by  the  demurrer  that,  at  the  time  of  the  conveyance,  there 
was  on  the  premises  a  water  power,  and  a  flouring  mill  run  thereby. 

Yet  it  may  be  doubted  -  whether  that  circumstance  is  important 
on  the  mere  question  of  eviction,  although  highly  important,  if 
there  be  an  eviction,  upon  the  question  of  damages.  The  alleged 
eviction  consists  in  this :  That  a  person,  owning  land  next  below  the 
plaintiffs  on  the  river,  lawfully  raised,  as  he  had  a  right  to  do,  his 
dam,  without  plaintiffs'  permission,  some  eight  inches  higher  than 
it  was  at  the  time  of  the  conveyance ;  the  effect  of  which  act  was  to 
set  back  the  water  of  the  river  upon  plaintiffs'  land,  to  overflow  a 
part,  to  obstruct  plaintiff's  waterwheel  and  to  undermine  their  build- 
ings. The  obstruction  of  the  waterwheel  and  the  undermining  of 
the  buildings  were  only  aggravations  of  the  alleged  injury.  An 
overflowing  of  the  plaintiffs'  land  would  be,  in  kind,  the  same 
wrongful  act.  That  is  to  say,  if  the  raising  of  the  dam  and  the 
consequent  setting  back  of  the  water  is  an  eviction,  because  it 
impeded  the  plaintiffs'  wheel  and  undermined  their  buildings,  it 
would  follow  that,  in  a  less  degree,  such  raising  of  the  dam  and 
setting  back  of  the  water  would  be  an  eviction  if  it  only  caused  an 
overflow  of  the  plaintiffs'  land.  And,  of  course,  the  only  question 
here  is  whether  there  was  an  eviction.  No  one  will  dispute  that  to 
recover  on  such  a  covenant  as  this  there  must  be  an  eviction. 

It  does  not  seem  to  be  necessary  to  give  any  effect  to  the  word 
"  appurtenances."  Whatever  is  by  right  appurtenant  passes  with- 
out that  word.  {Huttemeier  v.  Albro^  18  N.  Y.,  48.)  Whatever  is 
not  by  right  appurtenant  of  course  does  not  pass.  And  though  an 
easement  appeared  to  be  appurtenant,  but  was  not  at  the  time  of 
the  conveyance,  yet  the  ordinary  covenant  of  warranty  does  not 
warrant  its  enjoyment.  {Green  v.  CoUini^  86  N.  Y.,  246.)  Of 
course,  if  the  apparent  easement  be  over  the  land  of  the  grantor,  it 
passes  by  the  grant  {Lampmann  v,  MUTcSy  21  N.  Y.,  505),  that 
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iSy  if  its  existence  were  known  to  the  grantor.  {Tabor  v.  Bradley^ 
18N.  Y.,  109.) 

So  far,  then,  as  the  defendants'  rightful  act  afiEected,  or  took  away, 
only  an  easement  which,  at  the  time  of  the  conveyance,  appeared 
to  be  appurtenant  to  the  premises,  it  was  not  an  eviction  which 
gave  a  cause  of  action  upon  the  covenant  of  warranty.  This  seems 
to  be  definitely  decided  by  Chreen  v.  Collins  {ut  supra).  That  was 
the  exact  point  discussed  in  that  case  and  passed  upon  by  the  Gen- 
eral Term.    (27  Sup.  Co.  [20  Hun],  474.) 

It  is  however  claimed  that  the  present  case  is  controlled  by  the 
decision  in  Adams  v.  Conover  (87  N".  T.,  422),  These  two  cases 
are  analyzed  and  compared  in  25  Albany  Law  Journal,  279,  and  the 
distinction  is  there  supposed  to  be  that  the  easement  in  the  one 
case  related  to  a  dam ;  in  the  other,  to  a  drain.  But,  as  the  court 
in  Adams  v.  Conover  adhere  to  the  doctrine  of  6freen  v.  CoUins, 
it  is  necessary  to  see,  if  possible,  what  the  distinction  is. 

There  are  some  expressions  in  the  opinion  in  Adams  v.  Conover 
which  I  suppose  cannot  be  exactly  accurate.  It  is  said  that  the 
grantee  '^ost,  by  force  of  the  paramount  title  a  thing  actually 
conveyed."  Again  "  the  deed  conveyed  the  dam  at  its  existing 
height."  Again,  "  the  deed  both  conveyed^  ,and  as  me  construe  it, 
purported  to  con/vey  the  identical  thing  destroyed  by  a  paramount 
title."  Now  I  suppose  that,  if  the  thing  had  been  in  fact  conveyed 
by  the  deed,  it  could  not  have  been  lost  by  the  paramount  title. 
The  grantee  lost  what  was  not  conveyed  by  the  grant,  but  what 
the  covenant  bound  the  grantor  to  protect.  Covenants  of  war- 
ranty are  broken,  because  the  deed  does  not  convey  the  thing  which 
it  purports  to  convey ;  and  hence  the  grantee  is  evicted  by  a  para- 
mount title. 

So  again,  it  is  said  in  the  opinion  that,  in  Cfreen  v.  ColUnSy  the 
grantee  waiS  not  evicted  from  anything  wMch  passed  by  the  grant. 
Certainly  not,  because  if  it  had  passed  by  the  grant,  he  could  not 
have  been  evicted.  The  question  in  all  these  actions  on  covenant 
is  not,  what  passed  by  the  grant,  but  to  what  did  the  covenant 
bind  the  grantor.  ,Now  in  Adams  v.  Conover  there  was  a  dam  on 
the  premises,  the  effect  of  which  was  to  overflow  the  land  of  one 
Felt,  lying  higher  up  on  the  stream.  The  court  say  that,  if  there 
were  nothing  else  of  the  case  than  the  apparent  easement  on  Felt's 

Digitized  by  VjOOQLC 


SCRIVEB  V.  SMITH.  385 

Thikd  Dkpabtmbnt,  Mat  Tsrm»  1888. 

.  land,  8uch  apparent  easement  would  not  be  within  the  covenant  of 
warranty.  But  thej  say  that  the  deed  (not  of  course  by  any  express 
language  therein),  purported  to  convey  the  dam  as  it  existed,  as  it 
stood  and  the  water-power,  it  thus  indicated  and  measured.  And 
that,  as  the  plaintiff  was  compelled  to  reduce  the  height  of  that 
dam,  he  was  deprived  of  a  part  of  the  property  which  the  deed 
purported  to  convey.  I  understand  then  the  court  to  hold  that 
the  apparent  easement  to  flood  Felt's  land  was  not  guaranteed  by 
the  covenant ;  but  that  the  existing  height  of  the  dam  was.  And 
that  where  the  grantee  was  eompelled  to  lower  his  dam,  the  cove- 
nant was  broken.  That  is  to  say,  I  understand  the  decision  to 
hold  that  the  ordinary  covenant  of  warranty  guarantees  the  right 
to  retain  all  structures  upon  the  premises  in  the  same  condition 
in  which  they  were  at  the  time  of  the  grant,  excepting,  perhaps, 
49ewer  pipes  in  a  building.    {Oreen  v.  CoUms.) 

Chancellor  Kknt  says  that  there  are  implied,  as  well  as  express,  . 
covenants  concerning  land.  (4  Kent  Com.,  473.)  But  now,  by  the 
Sovised  Statutes,  no  covenant  shaU  be  implied  in  any  conveyance. 
(1  R  S.,  738,  §  140.)  I  suppose  therefore  that,  even  if  the  prem- 
ises either  in  the  present  case  or  in  Adams  v.  Conovery  had  been 
described  as  containing  a  water-power,  there  would  be  no  implied 
covenant  that  such  water-power  existed.  Or  if  the  deed  had 
described  the  height  of  the  water-power  I  suppose  that  no  covenant 
could  be  implied  as  to  the  height.  The  doctrine,  then,  of  Adams 
T.  CoTiover  must  be  that  the  mere  covenant  of  warranty  guarantees 
to  the  grantee  the  right  to  retain  all  structures  on  the  land,  as  they 
were  at  the  time  of  the  grant,  excepting  probably  sewer  pipes  in  a 
building. 

It  seems  to  me  that  in  Adams  v.  Conover  the  court  holds  that  a 
lawful  prevention  by  paramount  title  of  the  overflowing  of  Felt's 
land  was  not  a  breach  of  the  covenant  of  warranty.  But  that  a 
lawful  lowering  of  the  structure  of  the  dam  by  such  paramount 
title  was  such  breach.  If,  in  that  case,  the  water  had  not  over- 
flowed Felt's  land,  but  if  Felt  had  had  the  right  to  require  the  dam 
to  be  lowered,  the  decision  must  have  been  the  same. 

The  plaintifEs'  counsel  urges  that  the  vendor  is  not  to  be  per- 
mitted to  indulge  in  a  palpable  fraud  upon  his  vendee.     On  this 
point,  however,  notice  that  in  an  action  upon  the  covenant  of  war- 
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rarity,  the  deiendant  cannot  give  parol  evidence  to  control  the 
effect  of  the  deed,  li  the  grantee  had  known  of  the  right  of 
Douglass  to  erect  the  obstruction,  still  the  grantor  would  have  been 
tequally  liable.  {Mott  v.  Palmer ,  1  N.  T.,  574 ;  Suydam  v.  Jonea^  10 
Wend.,  180 ;  Jackson  v.  Croyy  12  John.,  427.)  But  if  the  acts 
of  Douglass  are  a  breach  of  the  covenant  of  warranty,  made  by 
the  defendant,  then  it  matters  not  that  the  plaintiff  was  informed 
before  he  purchased,  that  Douglass  had  this  paramount  right.  The 
question  is  not  one  of  fraud  but  of  contract.  And  -if  the' defendant 
chose  to  execute  such  a  covenant  as  would  be  broken  by  the  exer- 
cise of  the  right  which  Douglass  had,  he  could  do  so,  even  though  the 
grantee  knew  of  Douglass'  rights.  If  the  grantee,  on  the  other 
hand,  did  not  take  proper  covenants,  then  he  could  not  recover, 
whether  the  grantor  had  title  or  not. 

The  case  of  Mott  v.  Palmtr  (1  N.  Y.,  564)  arose  on  a  covenant 
of  seizin,  not  on  a  covenant  of  warranty.  It  was  held  that  the  law- 
ful taking  away  by  paramount  title  of  a  fence  which  stood  on  the 
premises  at  the  time  of  the  conveyance  was  a  breach  of  that  cove- 
nant. The  reason  was  that  a  covenant  of  seizin  of  the  land  was  a 
covenant  of  seizin  of  all  that  was  attached  thereto,  so  as  ordinarily 
to  be  a  part  thereof.  If  the  action  had  been  one  on  the  covenant 
of  warranty,  and  if  the  grantee,  instead  of  losing  title  to  his  fence 
had  only  been  required  to  lower  it,  without  any  loss  of  title,  proba- 
bly the  plaintiff  would  not  have  recovered. 

In  Burke  v.  Nichols  (2  Keyes,  670)  a  house,  standing  principally 
on  the  lot,  conveyed  with  full  covenant,  projected  fourteen  inches 
on  an  adjoining  lot.  From, these  fourteen  inches  the  grantee  had 
been  evicted.  It  was  held  that  no  cause  of  action  existed  on  the 
covenants.  If  then  in  Adams  v.  Conover  the  grantee's  dam  had 
been  partly  on  Felt's  land  and  he  had  been  compelled  to  take  it 
down  altogether,  it  would  seem  that  he  could  not  have  recovered 
on  his  covenants. 

Now  in  this  present  case  the  plaintiffs  have  been  prevented  from 
having  the  free  flow  of  the  stream  over  the  land  lying  below  them, 
as  it  existed  when  they  purchased.  What  is  the  nature  of  the  right 
which  the  plaintiffs  would  otherwise  have  had  ?  They  would  not 
even  then  have  owned  the  land  below  them.  They  would  not  have 
owned  the  water  which  flowed  across  their  land  and  upon  that 
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below.  (2  Bl.  Com.,  18;  1  Bracton,  7.)  But  they  would  have 
had,  as  ie  sometimes  said,  an  easemeut  in  the  land  below,  viz.,  the 
land  of  Douglass  and  of  others  for  the  free  passage  of  the  water 
from  their  land.  (Gary  v.  Daniels^  5  Mete,  236;  Prescott  v. 
WiUiamSj  Id.,  429 ;  Angell  on  Watercourses,  §  8.) 

The  obsti-uction  put  in  the  stream  by  Douglass  and  the  consequent 
Betting  back  of  water  on  plaintiffs'  land  is  either :  1st.  An  inter- 
ference wijh  an  easement  which  would  (but  for  Douglass'  right) 
belong  to  plaintiffs,  viz.,  the  easement  of  having  the  water  flow  off. 
In  that  case  it  is  not  a  breach  of  the  covenant  of  warranty  as  is 
clearly  decided  in  Green  v.  Collins  and  in  Adams  v.  Conover ;  or, 
2d.  It  is  an  easement  of  Douglass  which  he  exercises  over  land  of 
the  plaintiffs.  In  that  case  such  easement  is  not  a  breach  of  the 
covenant  of  warranty.  {Janes  v.  Jmkins^  34  Md.,  11 ;  Hendricks 
V.  Stark,  37  N.  T.,  106 ;  McMuUin  v.  Wooley,  2  Lans.,  394 ;  Whiir 
heck  V.  Cook,  15  Johns.,  483 ;  Mitchell  v.  Warner,  5  Conn.,  497.) 
To  say  that  every  easement  which  exists  over  a  piece  of  land  is  a 
breach  of  the  covenant  of  warranty  of  that  land  is  to  confound,  as 
I  think,  that  covenant  with  the  covenant  against  incumbrances. 
Nor  do  I  see  how  the  rule  can  be  applied  that  there  must  be  an 
eviction  to  constitute  a  breach.  Suppose  a  vacant  lot  is  conveyed 
irith  covenant  of  warranty.  In  f^ct,  the  lot  is  subject  to  an  ease- 
ment in  behalf  of  adjoining  lots,  that  any  house  built  thereon  must 
stand  a  certain  distance  from  the  street.  When  is  there  an  eviction? 
The  easement  is  in  existence  at  the  very  date  of  delivery  of  the  deed. 
"Was  the  grantee  then  evicted  ? 

I  suppose  that  the  Bevisfed  Statutes  intended  to  require  grantees 
who  desired  to  protect  themselves  to  have  the  necessary  covenants 
inserted  to  leave  nothing  to  implication  or  inference.  It  has  been 
well  settled  that  the  covenant  of  warranty  was  broken  only  by  evic- 
tion ;  that  is,  by  the  actual  taking  away  the  whole  or  some  part  of 
the  land  which  by  the  deed  purported  to  be  guaranteed.  Mere 
limitations  or  restrictions  upon  the  use  of  the  land  are  not  evictions. 
The  title  remains  in  the  grantee  and  the  possession.  The  easement 
may  be  a  great  incumbrance.  But  a  covenant  of  warranty  is  not  a 
covenant  against  incumbrances.  And  a  covenant  of  quiet  enjoy^ 
mcnt  is  practically  the  same  as  a  covenant  of  warranty. 
Hun— Vol.  XXX        18 
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I  think  the  jndgment  should  be  revereed  and  judgment  for 
defendant  given  on  the  demurrer,  with  oosts. 

Judgment  afllrmedi  with  costs,  with  usual  leave  to  answer. 


BOBERT  0.  MARTIN,  Appbllaht,  v.  JACOB  S.  RECTOR, 

Respondent. 

I^edknmU^iohsre  a  w(fe  w  Uving  upon  a  fatrm  wKh  her  hatband,  whtU  eotdetus 
re^uirei  the  eubmieiian  to  the  jury  of  the  gueetion  aetoiehieh  ie  the  actual  oeeupant 
th&reof. 

This  action  was  brought,  in  I860,  by  the  plaintiff,  as  the  assignee  of  a  lessor,  to 
recover  the  possession  of  certain  premises  for  the  non-payment  of  the  rent 
reserved  by  the  lease.  It  appeared  that  in  1866,  one  Lansing,  who  then  owned  the 
leasehold  interest,  went  to  the  defendant's  house  and  told  the  defendant's  wife, 
who  was  Lansing's'daughter,  that  if  she  would  move  upon  the  premises  he  would 
make  her  a  present  of  the  place;  that  she  could  go  on  and  build  upon  it  and 
he  would  give  her  a  deed  whenever  she  called  for  it.  The  defendant  and  his 
wife  moved  upon  the  place  and  lived  there  as  husband  and  wife  for  twenty- 
two  years.  Buildings  were  put  up  and  other  improvements  made.  The  wife 
had  no  separate  estate  when  she  went  there.  She  hired  the  maid-servants,  and 
he  the  men  on  the  farm.  He  managed  the  farm  and  sold  the  produce.  The 
defendant  was  examined  as  a  witness  for  the  plaintiff  before  trial  and  testified 
that  he  was  In  the  possession  of  the  farm  at  the  time  of  the  commencement  of 
the  action.  While  the  action  was  pending  he  and  his  wife  made  an  affidavit 
in  which  they  stated  that  they  were  occupants  of  the  premises. 

BM,  that  the  evidence  would  not  have  justified  the  court  in  holding  as  a  matter 
of  law  that  the  defendant,  the  husband,  was  the  actual  occupant  <^  this  premises, 
and  that  it  properly  submitted  that  question  to  the  Jury. 

That  a  verdict  finding  that  he  was  not  ^e  actual  occupant  would  not  be 
disturbed. 

Appeal  from  a  ju4gment  in  favor  of  the  defendant,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

Sam/ud  Sandy  for  the  appellant, 

O^orge  W.  Miller,  for  the  respondent. 
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Learned,  P.  J. : 

This  is  an  action  of  e jectmexit.  The  oomplaint  simply  alleges  the 
plaintiff's  ownership  in  fee  and  the  defendant's  unlawful  possession. 

On  the  trial  the  plaintiff  claimed  to  recover  for  the  non-pajment 
of  rent  upon  a  lease,  claiming  as  the  grantee  of  the  original  lessor. 
It  does  not  seem  to  be  disputed  that  he  is  suoh  grantee.  The  interests 
of  the  original  lessee  were  shown  to  have  been  transferred,  by  suc- 
cessive conveyances,  to  one  Martinns  Lansing,  who  became  full 
owner  thereof  in  1845.  Nonpayment  of  the  rent  falling  due  in 
1859  was  shown.  The  action  was  commenced  and  issue  joined  in 
1860.  The  issue  was  tried  in  1883.  Upon  the  trial  the  court  sub- 
mitted to  the  jury  the  question  whether  Jacob  S.  Rector  was  the 
actual  occupant  of  the  premises  at  the  time  of  the  commencement 
of  the  action,  charging  them,  in  substance,  that  if  he  was,  then  the 
plaintiff  was  entitled  to  recover ;  that  if  he  was  not,  then  tho  verdict 
should  be  for  the  defendant.  The  jury  found  for  the  defendant, 
and  further  found  that  Jacob  S.  Rector  was  not  in  actual  occupation 
at  the.  time  of  the  commencement  of  the  action.  The  plaintiff 
appeals  and  insists  that  a  verdict  should  have  been  directed  against 
the  defendant 

It  will  be  seen  then,  that  so  far  as  the  evidence  disclosed,  the 
legal  rights  of  lessee  were  in  Martinns  Lansing  at  the  commence- 
ment of  the  action.  It  was  proved,  in  substance,  that  about  1856 
Lansing  came  to  defendant's  house  and  told  defendant's  wife  (who 
was  Lansing's  daughter)  that  if  she  would  move  down  there  (that 
is  upon  these  premises)  he  would  make  her  a  present  of  the  place ; 
that  she  could  have  it ;  that  she  could  go  on  and  build  upon  it  and 
it  was  her's ;  that  she  could  have  a  deed  by  going  to  her  unde ;  that 
he,  Martinns,  would  draw  up  a  deed  for  her  and  she  could  get  it  by 
calling  for  it. 

Upon  this  statement  the  defendant  and  his  wife  moved  upon  the 
premises  about  1856  and  lived  there  twenty-two  years.  They  lived 
there  as  husband'  and  wife.  Buildings  were  put  up  and*  other 
improvements  made.  She  had  no  separate  property  when  she  went 
there.  She  hired  the  maid  servants  and  he  hired  the  men  on  the 
farm.    lie  sold  the  produce  and  managed  the  farm. 

In  1863,  after  the  commencement  of  this  action,  the  defendant 
was  examined  on  plaintiff's  behalf,  and  testified  that  he  was  in  pos- 
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session  of  the  premises  at  the  commencement  of  the  action.  In 
1879  the  defendant  and  his  wife  made  an  affidavit  that  they  were 
occupants  of  the  premises. 

Now,  upon  this  proof,  which  might  be  stated  more  fully,  the 
question  is  whether  the  court  could  have  assumed,  as  a  matter  of 
law,  that  the  defendant  was  the  actual  occupant.  The  testimony 
given  in  1863  was  not  an  estoppel,  because  it  was  given  after  the 
action  had  been  commenced.  It  was,  of  course,  important  evidence 
for  the  jury.     The  same  may  be  said  of  the  affidavit  of  1879. 

The  case  of  Alexander  v.  Hard  (64  N.  Y.,  230),  cited  by  plain- 
tiff, only  decides  that  in  a  case  somewhat  analogous  the  court  could 
not  hold,  as  a  matter  of  law,  that  the  husband  was  not  in  possession 
so  as  to  maintain  trespass.  It  shows  that  in  that  case  possession 
was  a  question  for  the  jury. 

And  when  we  are  considering  whether  the  evidence  conclusively 
shows  that  the  defendant  was  in  possession,  we  must  take  into 
account  the  title  or  claim  of  title  under  which  either  the  defendant 
or  his  wife  went  into  possession.  Martinus  Lansing,  the  father  of 
defendant's  wife,  owned  the  leasehold.  These  parties  went  upon 
the  premises  under  the  statement  by  Lansing  to  his  daughter  that 
the  farm  was  hers,  that  she  should  go  on  and  improve  it-  She 
often  claimed  to  own  it  in  her  husband's  presence.  The 
plaintiff  endeavors  to  distinguish  this  transaction  from  the  similar 
transaction  in  Freemam  v.  Freeman  (43  N.  Y.,  36),  by  urging  that 
in  this  case  there  was  only  a  parol  gift,  and  in  the  Freeman  case 
there  was  a  parol  promise  in  consideration  of  improvements  to  be 
made.  But  an  examination  of  that  case  will  show  that  the  decision 
rests  upon  the  fraud  which  would  be  practiced  on  the  person  who 
should  be  induced  to  make  improvement  on  the  faith  of  the  parol 
promise.  And  it  is  difficult  to  see  why  the  fraud  would  not  be  equally 
great  when  the  owner  says :  "  I  give  you  the  land,  go  on  and 
improve  it,"  as  when  he  says :  "  I  will  give  you  the  land  if  you  go  on 
and  improve  it."  In  the  present  case  the  promise  was  that  Lansing 
would  give  a  deed  to  his  daughter,  and  on  the  strength  of  that 
promise'  the  defendant  or  his  wife  took  possession. 

We  have  then  this  circumstance,  characterizing  the  acts  of  the 
parties,  viz. :  That  the  possession  taken  and  the  improvements 
made  were  under  a  parol  gift,  or  promise  to  give  the  land,  not  to 
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the  defendant  but  to  hia  wife.  And  nnder  Freemam,  v.  Freemcm 
(t^  suprd)^  this  circumstance,  followed  by  the  expenditure  of  money 
on  the  premises,  might  give  the  wife  a  right  to  a  deed. 

It  is  not  uncommon  at  this  day  that  the  legal  title  to  the  home 
of  the  family  is  in  the  wife.  When  such  is  the  case,  and  wh^n 
the  husband  and  wife  lived  together  as  such  in  the  house  to  which 
she  has  the  title,  if  an  action  of  ejectment  should  be  brought  against 
the  husband,  could  the  court  say,  as  a  matter  of  law,  that  his  acts, 
as  the  head  of  the  family,  made  him  the  actual  occupant  of  the 
premises?  Would  it  not,  at  least,  be  ivBcessary  to  submit  this 
point  to  the  jury  ? 

The  learned  justice  charged  that,  where  a  husband  is  living  with 
his  wife  and  family  on  a  farm,  in  the  absence  of  inconsistent  facts, 
the  presumption  is  that  he  is  in  possession  and  occupancy,  the  fact 
being  unexplained  and  unqualified.  So  that  he  threw  on  the 
defendant  the  burden  of  disproving  this  presumption  by  explana- 
tory facts.  But  the  doctrine  claimed  by  the  plaintiflp  seems  to 
require  us  to  hold  that  a  wife,  who  has  title  to  property,  cannot  be 
in  the  actual  occupation  thereof,  if  she  and  her  husband  live  thereon, 
as  husband  and  wife ;  each  managing  the  appropriate  part  of  the 
necessary  business. 

It  may  be  difficult,  we  admit,  to  determine  in  such  cases  who  is 
in  occupation.  But  a  plaintiff  need  seldom  have  any  difficulty,  if 
he  inquires  beforehand  of  the  party  he  is  about  to  sue,  and  thus 
obtains  an  estoppel.  And  very  possibly  we  may  think  the  jury 
came  to  an  incorrect  conclusion.  But  that  is  not  the  point.  Were 
there  not  inferences  to  be  drawn  which  were  not  certain  and  incon- 
trovertible and  which  might  be  differently  made  by  different  minds  t 
{HaH  V.  Eudaon  Bwer  Bridge  Co.y  80  N.  Y.,  622.) 

We  see  no  error  in  the  case  and  think  the  judgment  should  be 
affirmed,  with  costs. 

Present-— Lbabnbd,  P.  J.,  Boabdman  and  BookbSi  JJ. 

Judgment  affirmed,  with  costs 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  v.  THE 
UNIVERSAL  LIFE  INSURANCE  COMPANY. 

(Claim  of  ST,  PETER'S  CHURCH.) 

(Claim   of  ST.    STEPHEN'S    CHURCH.) 

Beeeio&r  ofituurance  compomy --UMUty  of,  for  !•»»<— ioAm  a  ekdm  tkould  bepoM 

without  a  rrferenee. 

The  receiver  of  an  inBolyeiit  life  insurance  company  after  his  appointment  occu- 
pied and  used  premises  theretofore  occupied  and  used  by  the  company. 
Having  occupied  them  from  November  first  to  May  first,  and  failed  to  pay  the 
half  year's  rent  faUing  due  on  the  latter  'day,  the  lessor  applied  for  an  order 
directing  the  receiver  to  pay  the  rent  or  allowing  an  action  to  be  brought 
against  him  therefor.  There  was  no  dispute  as  to  the  facts.  The  court  refer- 
red the  matter  to  a  general  referee  appointed  to  pass  on  claims  against  the 
receiver. 

Held,  that  the  court  erred  in  refusing  to  grant  the  motion,  and  that  the  order 
should  be  reversed  and  the  receiver  be  directed  to  pay  the  rent  with  interest 
from  the  time  it  fell  due. 

Appeal  from  an  order  of  reference  made  at  a  Special  Term. 

The  Universal  Life  Insurance  Company  web,  prior  to  its  fail 
nre  and  the  appoihtraent  of  a  receiver  of  it,  the  lessee  of  St  Peter's 
church,  under  a  lease  giving  a  term  of  twenty-one  years  from 
May  1,  1874.  When  the  receiver  was  appointed  he  continued 
to  use  and  occupy,  by  himself  or  by  his  sub-tenants,*  the  leased 
property.  He  so  occupied  the  property  for  the  half  year  from 
November  first  to  May  first,  except  the  few  days  from  November 
first  to  November  fifth,  the  date  of  his  appointment.  On  the  first 
of  May  a  half  year's  rent  became  payable,  which  he  has  not  paid. 
The  church  applied  to  the  court  either  to  direct  him  to  pay  or  to 
permit  him  to  be  sued.  Instead  of  granting  either  request  the 
court  referred  the  matter  to  a  general  referee,  who  had  previously 
been  appointed  to  pass  on  claims  against  the  company,  its  assets  or 
the  receiver.  ^ 

Lewis  B.  EaUy  for  St  Peter's  and  St  Stephen's  churcheSi 
appellants. 

C.  J.  Everett^  for  the  receiver,  respondent 
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By  the  Coubt.  —  On  the  hearing  of  the  motion  the  receiver  did 
not  deny  any  of  the  facts  set  np  in  the  petition  of  the  chnrch.  It 
was  therefore  quite  unnecessary  that  there  should  be  a  reference. 
And,  on  this  appeal,  no  dispute  is  made  as  to  the  facts.  It  was 
then  only  a  question  of  law  as  to  what  relief  the  church  should 
have.  In  the  settlement  of  these  insolvent  companies,  the  practice 
of  referring  all  claims  whether  disputed  or  not,  is  unfair  to  the 
daimants,  and  makes  an  improper  expense  for  the  estilte. 

It  is  not  necessary  for  us  to  say  whether  the  receiver  was,  or  was 
not,  personally  liable  for  the  rent  during  his  occupation.  If  he 
were  personally  liable,  even  then  it  might  be  well  for  the  church 
to  avoid  any  question  of  contempt  of  court  by  obtaining  leave 
to  sue. 

If  he  were  personally  liable,  still  his  occupation  was  in  the  dis- 
charge of  his  official  duties,  and  the  court  would  reimburse  to  him 
anything  he  should  be  compelled  personally  to  pay. 

If  he  were  liable  only  as  receiverj  then  he  could  not  justly  enjoy 
the  use  and  occupation  of  the  property  as  receiver  without  paying 
the  rent.  The  rent  in  that  case  would  not  be  a  claim  to  be  paid 
jfTo  Tcata  with  debts  of  the  company.  It  would  be  like  his  neces- 
sary expenses,  a  charge  on  the  fund.  If  he  had  chosen  to  abandon 
the  possession  at  once,  he  could  probably  have  escaped  liability  for 
the  rent  accruing.  But  as  he  chose  to  enjoy  the  possession  he  was 
bound  to  pay  the  rent,  which  was  the  consideration  therefor. 

The  liability  which  the  church  seeks  to  enforce  is  for  the 
receiver's  own  tenancy ;  it  is  against  him  as  assignee  of  the  lease, 
and  not  for  a  debt  owing  by  the  company. 

And  in  this  view  (whatever  may  be  the  power  of  the  court)  it 
would  hardly  be  reasonable  to  force  the  claimant  into  a  compulsory 
reference,  as  might  be  done  if  this  were  a  claim  against  the  com- 
pany. If  leave  to  sue  were  given  the  claimant  would  be  entitled 
to  a  jury  trial  and  could  not  be  compelled  to  refer.  The  liability 
of  the  receiver  appears  to  be  the  ordinary  common-law  liability  of 
the  assignee  of  a  lessee  to  the  lessor. 

There  was  no  necessity  that  the  claimant  should  make  any  other 
presentation  of  the  claim  than  that  which  was  made  by  the  motion 
at  Special  Term.  "We  think  that  the  Special  Term  should  either 
have  directed  payment  to  the  claimant  or  should  have  permitted  the 
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claimant  to  sue.  And  under  the  circumstances  the  more  just 
course  would  be  to  direct  payment. 

The  order  is  reversed,  with  ten  dollars  costs  and  printing  dis- 
bursements, and  the  receiver  is  directed  to  pay  to  the  church  the 
rent,  $500,  with  interest  fiom  the  day  when  the  half  year's  rent 
became  payable. 

The  claim  of  St.  Stephen's  church  is  of  a  similar  character,  and 
the  order  should  be  to  a  similar  efEect  for  the  rent  payable  in  that 


Present  —;  Learned,  P.  J. ;  Bookes  and  Boardman,  J  J. 

Order  reversed,  and  receiver  directed  to  pay  the  rent,  viz.,  $600, 
with  interest  from  the  time  it  was  payable  to  St.  Peter's  church ; 
$1,312.50  with  interest  from  the  time  when  payable  to  St. 
Stephen's  church,  with  ten  dollars  costs  and  printing  disbursements 
in  each  case. 


MELINDA  SMITBC,  as  Admintsteatrix,  eio.,  op  PETER  W. 
SMITH,  DbJoeased,  Respondent,  v.  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY, 
wAppellant. 

Oam  and  MceptUmB-^ichin  a  remUement  {f  it  triU  beard&red^ihe  mddenee  should 
not  be  set  forth  in  hsc  verba — Bule  No.  84. 

For  a  failure  to  comply  with  Rule  84,  requiring  the  facts  of  the  case,  together 
with  the  rulings  on  the  trial,  to  be  stated  in  a  narrative  f  onn,  and  providing 
that  the  evidence  shall  not  be  set  forth  in  hoc  verba,  or  by  question  and  answer, 
unless  80  ordered  by  the  justice,  surrogate  or  referee  by  or  before  whom  the 
case  is  settled,  the  case  will  be  sent  back  for  resettlement. 

Appeal  from  a  jnd^^ent  in  favor  of  the  plaintiff,  entered  npon 
the  verdict  of  a  jury. 

D.  M.  K.  Johnson^  for  the  appellant. 

H.  B.  Oushney^ioT  the  respondent. 
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By  thb  Ooubt  : 

In  Jewell  v.  Yam,  Steenburgh  (68  N.  Y.,  86),  and  again  more 
strongly  in  Howkmd  v.  Woodruff  (60  id.,  78),  the  Court  of  Appeals 
condemned  the  practice  of  nsing  the  stenographer's  minutes  as 
the  "  case  "  on  appeal.  In  Mead  v.  SJiea  (33  Sup.  Co.  N.  Y .  [26  Hun], 
303),  we  sent  back  a  case  for  resettlement,  on  this  ground.  Rule  34, 
as  in  force  since  March  1, 1881,  requires' that  the  case  shall  not  con- 
tain the  evidence  in  Jubc  verba^  but  that  the  facts  shall  be  stated  in 
narrative  iovm.  If  "  any  particular  testimony  "  ought  to  be  given 
in  hc^  veriay  the  justice  who  settles  the  case  may  determine  this. 

The  present  case  contains  870  folios.  The  whole  of  the  testimony 
k  given  by  question  and  answer,  even  where  it  is  of  the  most 
unimportant  character.  Even  the  testimony  in  regard  to  the  family 
of  the  deceased  %nd  his  property  and  business,  matters  which 
are  of  no  importance  on  this  appeal,  are  all  put  in  the  case  and  that 
too,  by  question  and  answer.  We  have  even,  in  the  same  way,  the 
examination  of  a  juror  as  to  his  competency,  on  which  no  question 
is  raised  in  the  appellant's  points. 

This  is  not  the  proper  way  to  make  a  case.  We  are  glad  to  say 
that,  generally,  cases  conform  to  the  rule  and  to  the  proper  mode, 
better  than  they  did  some  time  ago.  The  rule  has  been  in  force 
long  enough  for  counsel  to  practice  according  to  it.  There  is  prob- 
ably no  part  of  this  case  which  should,  for  any  reason,  be  made  up 
by  question  and  answer.  If  there  is  "  any  particular  testimony " 
which  it  is  claimed  by  either  party  should  be  thus  given,  then  the 
justice  can  determine  whether  a  proper  presentation  of  the  case 
requires  such  portion  to  be  so  stated.  The  rule  above  cited  does 
not  mean  that  the  whole  case  is  to  be  in  this  form,  only  that  '^  par- 
ticular testimony"  may  be  so  given  when  necessary.  It  may  be 
necessary,  for  instance,  in  order  to  present  the  question  of  the 
admission  of  evidence.  With  such  exceptions  the  case  must  be  in 
narrative  form. 

And  not  only  should  it  be  in  narrative  form  but  it  should  contain 
only  so  much  of  the  evidence  as  is  necessary  to  present  the  ques- 
tions of  law.  In  the  present  case  those  questions  are  the  negligence 
of  defendant  and  the  contributory  negligence  of  the  plaintiffs  intes- 
tate. Ko  question  is  made  as  to  the  amount«of  damages,  and  there- 
Hra— Vol,  XXX.        19 
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fore  the  evidence  on  that  point  is  not  needed.  Probably  other 
evidence  might  be  mentioned  which  is  not  material  on  this  appeal. 

The  present  case  was  submitted  without  argumetit.  We  could 
not,  therefore,  at  the  term  discover  how  it  was  made  up. 

The  case  is  sent  back  for  a  resettlement.  ,        , 

Present  —  Learned,  P.  j*.,  Boabdmak  and  Bookes,  J  J. 
So  ordered. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  bex.. 
AMASA  HUMPHREY,  Respondent,  v.  THE  BOARD  OF 
SUPERVISORS  OF  ULSTER  COUNTY,  Appellant. 

Mandamus  —  it  should  not  he  granted  when  the  dtfendant  ms  been  legaUtf  evened 

from  doing  what  the  rekUor  seeks  to  hate  done, 

« 
The  relator  having  recovered  two  Judgments  against  the  town  of  Kingston, 

applied  for  and  obtained  a  peremptory  mandamus  commanding  the  Board  of 
Bapervisors  of  Ulster  county  to  levy  the  amount  of  the  Judgments  upon  such 
portions  of  the  towns  of  Kingston,  Ulster  and  Woodstock  as  constituted  the 
town  of  Kingston  at  the  time  of  their  recovery.  It  appeared  that  before  this 
application  was  made,  an  action  had  been  brought  in  the  Supreme  Court  by 
one  Osterhout  and  others  against  the  same  board  of  supervisors,  in  which 
these  very  claims  were  decided  to  be  illegal,  fraudulent  and  exorbitant,  and 
the  audits  thereof  wete  vacated,  and  the  board  enjoined  from  levying  or  assess- 
ing the  amounts  claimed  to  be  due  thereon.  The  Judgment  in  sUch  action  had 
been  affirmed  at  the  General  Term. 
EM,  that  as  this  Judgment  was  binding  upon  the  defendant,  the  tnandamus 
should  not  have  been  granted. 

Appeal  by  the  board  of  supervisors  of  Ulster  county  from  aii 
order  made  at  a  Special  Term  awarding^  a  peremptory  mcmdam'us. 

The  relator  recovered  two  judgments  in  a  justice's  court  against  the 
town  of  Kingston,  which  were  docketed  in  the  Ulster  county  clerk's 
office.  He  applied  to  the  supervisors  to  levy  and  assess  the  amount 
on  the  said  town  or  pro  rata  on  the  towns  of  Kingston,  Ulster  and 
so  much  of  Woodstock  as  comprises  the  territory  formerly  in 
Kingston.  They  refused  to  do  so.  Thereupon  he  applied  for  and 
obtained  a  peremptory  mandamuB  commanding  the  board  to  levy 
the  amount  of  the  judgments  and  costs  on  the  towns  of  Kingston 
and  Ulster  as  constituted  at  that  time,  and  on  so  much  of  Wood* 
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stock  as  formed  part  of  Kingston  at  the  time  of  the  recovery  of  Ae 
judgments,  such  amount  to  be  levied  upon  tlie  assessed  valuation  as  it 
appeared  by  the  tax  roll  of  1882,  in  such  manner  that  each  dollar  of 
assessed  valuation  should  pay  its  proportionate  amount ; .  that  is,  that 
the  sums  to  be  raised  should  be  charged  upon  all  the  assessed  prop- 
erty within  the  limits  of  Kingston,  as  it  existed  before  the  division. 

Howard  Chipp^  Jr.y  and  John  J.  Lm^on^  for  the  appellant, 

J.  Newton  Fiero^  for  the  respondent 

Lkabned,  p.  J, : 

Without  discussing  in  this  case  the  question  as  to  the  mode  of 
levying  this  money  it  seems  to  us  that  there  is  one  great  difficulty. 
It  appears  by  the  affidavits  of  the  defendants  that  in  .an  action 
brought  by  Tennis  P.  Osterhout,  and  others  in  this  court,  this 
board  of  supervisors  was  enjoined  from  levying  or  assessing  these 
very  claims  upon  the  ground  that  they  were  illegal,  fraudulent  and 
exorbitant.  In  that  action  judgment  was  rendered  vacating  the 
audits  of  these  claims  and  perpetually  restraining  the  board  as 
aforesaid.  This  judgment  has  been  affirmed  on  appeal  to  the  Gen- 
eral Term. 

It  is  plainly  inconsistent  that  this  court  should,  in  this  proceedii^ 
command  the  defendants  to  do  what  in  an  action  it  forbids  them. 
What  are  the  defendants  to  do  ?  If  they  obey  the  ma/ndcrnmSy 
they  disobey  the  injunction,  and  vice  versa.  We  cannot  place 
parties  in  that  position.  It  is  not  necessary  to  say  that  the  injunc^ 
tion  was  binding  on  this  relator.  For  it  is  said  that  he  jwas  not  a 
party  to  that  action.  But  it  is  binding  on  these  defendants  and 
they  must  obey  it.  The  pendency  of  that  action  and  the 
injunction  granted  therein  were  good  reasons  why  they  should 
not  comply  with  the  petition  of  the  relator  to  assess  his 
claim.  And  were  good '  reasons  why  the  numdamvus  should 
not  have  been  granted.  {Purple  ex  rd.  Duffy  v.  West  Troy^ 
26  Hun,  179 ;  chap.  654,  Laws  1880.) 

We  notice  a  fact  to  which  the  counsel  have  not  referred  and 
that  is  that  both  of  the  judgments  are  stated  in  the  transcripts  to 
be  canceled  of  record.    What  the  meaning  of  this  is  we  do  not  know. 

The  relator  urges  that  the  defendants  cannot  impeach  the  judg- 
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ments  for  fraud,  and  .says  that  a  sheriff  might  as  well  question  the 
legality  of  a  judgment  on  which  he  had  received  an  execution. 
But  if  the  sheriff  had,  in  any  action,  been  enjoined  from  levying 
and  collecting  such  execution,  would  the  court  have  attached  him 
for  not  collecting? 

Perhaps  the  relator  would  have  been  permitted  to  show,  if  he 
could,  that  the  injunction  action  was  collusive.  But  that  was  not 
done. 

The  order  should  be  reversed,  with  costs  of  appeal  and  printing 
disbursements  and  motion  for  mandamics  denied,  with  fifty  dollars 
costs  and  disbursements. 

Present  —  Learned,  P.  J.,  Bookes  and  Boaedmait,  J  J? 

Order  reversed  with  costs,  and  motion  denied,  with  fifty  dollan 
costs  and^isbursements. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  bel. 
EDWARD  MoKENZIE,  Respondent,  v.  THE  BOARD  OF 
SUPERVISORS  OF  ULSTER  COUNTY,  Appellant. 

Dkiiion  cf  a  town  —  eolUeUan  of  debts  owing  by  it  —  apportionment  (f  than  — 
l.R.^.,  888,  889,  MM.  4-11. 

Where  a  town  against  which  a  Judgment  has  been  recovered  is  thereafter  divided 
into  two  or  more  towns,  the  board  of  supervisors  cannot  be  compelled  by 
mandamus  to  levy  the  amount  of  the  judgment  upon  the  land  left  in  the  town 
against  which  the  judgment  was  recovered,  and  that  portion  of  the  land  (for- 
merly in  the  old  town)  which  was  transferred  to  another  town. 

No  towns  (certainly  none  except  the  town  against  which  the  judgment  was 
recovered)  can  be  charged  therewith  until  the  debt  has  been  apportioned\unong 
them  as  provided  in  article  2,  chapter  11  of  part  1  of  the  Revised  Statutes. 

The  statute  contemplates  that  the  apportionment  shall  be  between  the  towns, 
and  does  not  intend  that  an  apportionment  shall  be  made  upon  only  the 
property  within  the  territorial  limits  of  the  altered  or  divided  town.  , 

Appeal  from  an  order  made  at  a  Special  Term  granting  a 
peremptory  writ  of  mamdamua  to  the  defendant,  commanding  it  to 
levy  the  amount  of  a  certain  judgment  of  the  relator  recovered 
April  15,  1879,  against  the  town  of  Kingston,  upon  the  towns  of 
Ulster  and  Kingston,  and  so  much  of  the  town  of  Woodstock  as  in| 
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April,  1879,  formed  part  of  the  town  of  Kingston  upon  the  assessed 
valuation  of  1882. 

Howard  Chipp^  Jr.,  and  John  J.  Linsoriy  for  the  appellant. 

J.  Newton  Fiero^  for  the  relator,  respondent. 

Leabnbd,  p.  J. : 

This  case  is  similar  to  that  of  Humphrey,*  relator,  only  in  this 
case  there  had  been  no  injunction  against  the  board.  The  same 
peculiarity  (not  referred  to  by  counsel)  appears,  that  is,  that  tlie 
transcript  of  the  judgment  states  that  it  is  canceled  of  record.  But 
we  pass  that,  as  it  may  be  an  error. 

The  judgment  of  fifty-two  dollars  and  ninety-five  cents  was 
recovered  against  the  town  of  Kingston,  Febmary  20, 1879.  On  the 
28th  of  November,  1879,  the  board  of  supervisors,  in  pursuance  of 
chapter  319,  Laws  1872,  from  a  portion  of  the  town  of  Kingston 
formed  a  new  town  which  they  called  Ulster.  Another  portion  of 
Kingston  was  annexed  to  Woodstock.  And  the  remainder  was  to 
be  a  separate  town  under  the  name  of  Kingston.  Their  action  was 
ratified  by  chapter  407,  Laws  1880. 

The  Special  Term  in  its  order  endeavored  to  enforce  the  coUeo- 
tion  of  this  judgment  on  that  property  which  was  within  the 
territorial  limits  of  Kingston  before  the  division,  according  to  the 
assessed  valuation. 

The  authority  for  the  action  of  the  board  of  supervisors  is  found 
in  2  Revised  Statutes,  m.  p.  474,  §§  102  and  seq. ;  chap.  554,  Laws 
1880.  These  provisions  require  the  board  to  levy  a  judgment  upon 
the  town  against  which  it  has  been  recovered.  We  are  referred  to 
no  authority  in  this  State  giving  a  discretionary  power  in  the  board 
to  levy  such  a  judgment  upon  such  parts  of  a  town  as  they  think 
ought  equitably  to  pay  it.  And,  of  course,  unless  the  board  had  the 
authority  to  do  this  without  the  Toomdamus^  the  court  can  give  the 
board  no  new  power  by  the  mandamus.  The  authority  in  regard  to 
debts,  in  the  case  of  a  division  of  towns,  is  given  by  1  Revised  Statutes, 
m-  p.  339,  §  10.  The  supervisors  and  overseers  of  the  poor  of 
the  respective  towns  appear  to  be  clothed  with  the  necessary  powers. 
(See  preceding  sees.  6  and  7.)     A  different  provision  as  to  bonds 

*  Ante^  page  146. 
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ifl&aed  for  the  constraction  of  a  railroad  ia  made  bj  chapter  S36, 
Laws  1880. 

It  would  then  seem  to  follow  either  that  the  old  town  remained 
liable  for  the  debt  {People  v.  Morrell^  21  Wend.,  668),  or  that  the 
debt  must  be  apportioned  as  provided  bj  the  statute  above  cited. 
For,  otherwise,  there  has  been  no  adjudication,  on  this  claim  ot  the 
relator,  as  against  the  town  of  Ulster  and  the  town  of  Woodstock. 

It  will  be  further  seen  that  the  rule  of  apportionment  prescribed 
by  the  statute  is  "  according  to  the  amount  of  taxjible  property  in 
the  town  divided  or  altered,  as  the  same  existed  immediately  before 
subdivision  or  alteration,  to  be  ascertained  by  the  last  assessment  list 
of  the  town."  Now,  as  this  action  of  the  supervisor  and  overseers 
is  to  be  had  as  soon  as  may  be  after  the  first  town  meetings,  it  is 
evident  that  by  the  last  assessment  list  is  meant  the  last  list  before 
the  division.  The  division  of  this  town  of  Kingston  was  in  1880. 
We  do  not  see,  therefore,  how  the  assessment-rolls  of  1882  could 
be  considered. 

And  we  may  notice,  also,  that  this  statute  seems  to  indicate  an 
apportionment  between  the  towns,  and  not  an  apportionment  upon 
only  the  property  within  the  territorial  limits  of  the  altered  or 
divided  town. 

We  think,  then,  that  the  debt  must  be  legally  apportioned,  as 
prescribed  by  statute  before  any  town  other  than  Kingston  can  be 
charged  ;  perhaps  even  before  Kingston  can  now  be  charged.  For 
section  10  provides  that  each  town  shall  thereafter  be  charged  with 
its  share  of  such  debts  according  to  such  apportionment.  It  seem& 
therefore,  to  us  that  this  apportionment  ought  to  be  made ;  and 
that  it  is  not  reasonable  to  enforce  the  debt  against  that  part  of  the 
divided  town  which  retains  the  old  name..  The  legislature  evidently 
did  not  intend  that  this  should  be  done,  but  intended  that,  after  the 
division,  each  should  be  liable  for  its  proper  share,  to  be  ascertained 
as  in  that  statute  provided. 

The  order  should  be  reversed,  with  costs,  and  motion  denied,  with 
fifty  dollars  costs  and  disbursements  against  relator. 

Present — Lbakned,  P.  J.,'Boabdman  and  fiooKBS,  J  J. 

Order  reversed,  with  costs,  and  motion  denied,  with  fifty  dollars 
costs  and  disbursements. 
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AMAND     HURTH,    Rkbpotobnt    v.    GEORGE     BOWER,      ^piui 

ApPKLtANT.  f?.p{?i| 

General  aeeignmeni^the  Supreme  Oowrt  may  entertain  an  aetian  to  compel  an 
aeaignee  to  aeeouni — Uie  not  eor^fined  to  the  notiee  to  eredUore  prescribed  by  the 
eUatUe-^  Cfftap,  460  of  1877,  and  818  tf  1878,  did  not  confer  exclueive  juriedicHon 
upon  the  County  OburL 

Chapter  486  of  1877,  as  amended  by  chapter  818  of  1878,  conferring  upon  County 
Courts  Jurisdiction  over  aflsignees  for  the  benefit  of  creditors,  and  oyer  all  mat- 
ters connected  with  their  duties,  does^ot  deprive  the  Supreme  Court  of  its 
jurisdiction  oyer  an  action  brought  therein  by  a  creditor  to  compel  such  an 
assignee  to  appear  and  account. 

It  eernne^  that  an  act  attempting  so  to  do  would  be  unconstitutionah 

The  court  should  not  refuse  to  exercise  its  Jurisdiction  in  such  a  case  where 
no  proceedings  have  been  commenced  in  the  County  Court 

When  in  such  a  case  the  Supreme  Court  refers  the  action  iti  may  prescribe  the 
notice  to  be  given  by  the  referee  to  the  creditors  of  the  assignor.  It  is  not 
confined  to  or  obliged  to  adopt  the  notice  prescribed  by  tlie  statutes. 

Appeal  by  the  defendaot  from  parts  of  an  order  of  reference 
made  at  a  Special  Term. 

l^e  action  was  bronght  to  compel  an  acoonnting  by  the  defendant 
who  18  an  assignee  for  the  benefit  of  creditors.  The  order  referred 
the  action  to  a  referee  to  hear,  try  and  determine  the  same ;  to  take 
and  state  the  account  of  the  defendant ;  to  ascertain,  determine  and 
report  the  amount  of  assets  and  funds  in  the  hands  of  the  defendant 
or  with  which  he  is  chargeable  as  such  assignee ;  the  amount  of  the 
claims  of  the  plaintifE  and  such  other  interested  persons  who  shall 
come  in  and  contribute  to  the  expenses  of  the  action  ;  for  that  pur- 
pose directing  the  referee  to  cause  a  notice  for  such  persons  to  come 
in  and  exhibit  their  demands  by  a  day  and  at  a  place  in  Elmira, 
New  York,  to  be  designated  and  fixed  by  him  by  the  notice  as  a 
peremptory  day  for  that  purpose,  to  be  published  in  the  manner 
provided  by  Code  Civil  Procedure  (§  786) ;  and  that  such  of  them  as 
shaU  not.  come  in  and  exhibit  their  demands  by  the  time  limited, 
and  prove  the  same  before  the  referee,  shall  be  excluded  from  the 
benefit  of  said  order,  and  of  the  judgment  and  decree  in  this  action 
and  from  sharing  in  the  distribution  of  the  fund ;  that  such  persons 
who  shall  come  in  shall  contribute  to  the  plaintiff  their  proportion 
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of  the  expenses  of  the  action  to  be  settled  by  the  referee ;  and 
allowing  costs  of  the  motion  to  the  plaintiff  if  he  be  awarded  costs 
in  the  action  payable  as  snch  costs  shall  be  directed  to  be  paid. 

Gabriel  Z.  Smithy  for  the  appellant. 

RoawdZ  B.  Mohb^  for  the  respondent. 

By  thb  Court  : 

This  is  an  appeal  from  an  order  referring  this  action  to  a  refere© 
to  take  and  state  the  account  of  the  defendant  as  an  assignee  for  the 
benefit  of  creditors.  If  the  action  is  properly  brought,  an  order  of 
this  kind  should  undoubtedly  be  granted.  But  the  defendant  by 
his  appeal  seeks  to  raise  the  question  whether  an  action  of  this 
nature  ought  to  be  sustained.  The  defendant  urges  that  since  the 
passage  of  chapter  466,  Laws  1877,  as  amended  by  chapter  318, 
Laws  1878,  the  County  Court  has  complete  jurisdiction  over 
assignees  for  the  benefit  of  creditors  and  all  matters  connected  with 
their  duties,  and,  therefore  that  the  Supreme  Court  should  not 
take  jurisdiction  of  such  matters.  And  the  defendant  cites 
Chipfnan  v.  Montgomery  (63  N".  Y.,  221),  which  held  that  this 
court  should  not  entertain  an  action  for  the  accounting  of  an  execu- 
tor or  administrator.  The  cases  are  not,  however,  analogous.  The 
care  and  distribution  of  the  estates  of  deceased  persons  belonged 
originally  to  the  Ecclesiastical  Courts.  It  was  only  in  exceptional 
cases  that  Chancery  took  jurisdiction.  The  Surrogate's  Courts 
have  succeeded  to  the  Ecclesiastical  Courts;  and  the  Supreme 
Court,  as  the  successor  of  the  Court  of  Chancery,  takes  jurisdiction 
only  for, exceptional  reasons  of  matters  belonging  to  the  Surrogate's 
Courts. 

On  the  contrary,  the  accounting  of  assignees  and  other  trustees 
belongs  to  the  Courts  of  Equity.  If  a  statute  has  given  jurisdiction 
of  any  such  action  to  the  County  Court,  that  does  not  take  such  jur- 
isdiction from  the  Supreme  Court.  Probably  the  Constitution  forbids 
this,  and  at  any  rate  it  always  has  been  a  rule  of  the  Equity  Courts 
that  if  they  once  have  had  jurisdiction  of  a  subject,  they  retain  such 
jurisdiction,  even  though  other  courts  may  extend  their  jurisdiction 
to  include  such  subject.  {OonveraeviUe  Co.  v.  Ckamberaburgh  Go.y 
14  HuTi,  609  ;  SchueUe  v.  Reimcm,  86  K  Y.,  270.)    We  have  no 
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doubt,  therefore,  that  this  court  has  jurisdiction  of  this  subject  and 
of  the  present  action. 

Nor  should  the  court  refuse  to  exercise  this  jurisdiction,  when  no 
proceeding  has  been  commence^  in  the  County  Court.  There  are 
reasons  why  a  plaintiff  may  prefer  to  proceed  by  ordinary  action  in 
a  court  having  general  jurisdiction  of  the  subject,  rather  than  to 
take  a  statutory  remedy  in  a  court  who'&e  jurisdiction  is  not  general 
and  depends  on  a  special  statute.  These  views  are  in  harmony  with 
those  expressed  in  Noyea  v.  Newhurgh^  First  Department,  May,  1 882. 

Again,  the  defendant  urges  that  the  order  is  erroneous  in  those 
parts  which  require  the  referee  to  give  a  certafti  notice  to  creditors  to 
exhibit  their  claims  and  which  directs  the  notice  to  be  given  by  pub- 
lication. He  urges  that  the  statute  above  cited  requires  a  notice 
personally  or  by  mail.  But  the  form  of  the  order  is  in  accordance' 
with  the  practice  of  the  court  in  such  cases.  (Code,  §  786.)  A 
court  of  general  jurisdiction  may  have  some  discretion  in  the  mode 
of  giving  notice  to  persons  in  such  cases,  while  a  mere  statutory 
system  usually  restricts  the  mode  of  notice  and  permits  no  other 
than  that  specified. 

It  was  also  urged  by  the  defendant  that  some  creditors  may  have 
presented  their  claims  before  the  assignee  under  the  advertisement 
authorized  by  the  statute,  that  such  creditors,  having  already  pre- 
sented their  claims,  will  pay  no  further  attention  to  the  matter  and 
may  be  deprived  of  their  just  rights  by  this  order.  But  if  they 
have  presented  their  claims  to  the  defendant  we  cannot  assume  that 
he  will  so  neglect  his  duty  as  not  to  present  such  claims  to  the 
referee. 

The  object  of  the  reference  is  to  ascertain  what  claims  exist,  in 
order  to  make  a  distribution  among  all.  And  the  defendant  would 
be  culpably  remiss  in  his  duty  of  distributing  the  assets  if  he  should 
fail  to  present  to  the  referee  all  the  claims  \^ich  he  has  received. 
"We  need  not  assume  that  he  will  do  such  a  wrong  and  expose  him- 
self to  loss  for  such  neglect  of  duty. 

The  complaint  alleges  several  particulars  of  misconduct  on  the 
part  of  the  defendant  in  the  discharge  of  his  duty.  Those  allega- 
tions, if  true,  furnish  a  reason  why  the  plaintiff  brought  this  action 
instead  of  proceeding  in  the  County  Court.  It  has  always  been  the 
•pecial  province  of  the  Court  of  Equity  to  control  trustees  and  to 
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redress  any  wrongful  or  fraudulent  acts  on  their  part  tending  to  the 
injury  of  the  trust  estate.  And  jurisdiction  over  those, matters  this 
court  will  not  surrender. 

The  order  is  affirmed,  with  ten  dollars  costs  and  printing  disburse- 
ments, against  the  defendant  personally. 

Present  —  Lbasked,  P.  J.,  Boabdhan  and  Bookbs,  J  J. 

So  ordered. 


THERESA  J.  MgOLEARY,  Appkllaht,  v.  SAMUEL  T- 
,    McCLEARY,  RB8P0]!n)BaiT. 

80h        154 

39  Mi8*896|  Jicthnfcr a diwfree^the  rtferenee  of  the  imtu  muii  be  tohearand  dgt&nmkis^ 
eame — fimnqf  harder — pau>er  of  the  eauH  vp<m  an  appUeqiicm  for  Judgme^ 
itpon  hu  report--  Code  of  OwU  Proeedure^  eeet,  ld38, 1229. 

Where  an  action  for  a  divorce,  in  which  issues  have  been  Joined,  is  by  consent  of 
the  parties  referred,  the  reference  should  be  to  hear  and  decide  the  issues  and 
not  merely  to  take  evidence  and  report  the  9ame  with  the  referee's  opinion. 

Although  where  the  issues  in  an  action  are  sent  to  a  referee  for  trial  it  is  better 
to  have  the  order  direct  him  "to  hear  and  decide/'  or  "to  hear  and  determ- 
ine "  the  same  ,it  is  not  necessary  that  these  words  should  bft  used. 

An  order  directing  "that  this  action  be  and  the  same  is  hereby  referred  to 
*  *  *  to  hear  the  same,  and  all  the  issues  therein  and  to  report  to  this 
court,"  is  sufflcient.- 

Quare,  as  to  what  is  the  extent  of  the  power  given  to  the  court  by  section  1229 
of  the  Code  of  Civil  Procedure,  where  Judgment  in  an  action  for  divorce  is 
applied  for  upon  the  report  of  the  referee  and  the  testimony  taken  upon 
the  trial 

Appeal  by  the  plaintiff  from  an  order  denying  a  motion  to  con- 
firm the  report  of  a  referee,  and  for  a  judgment  thereon  in  an  action 
for  divorce  upon  the  ground  of  adulteiy. 

O.  A.'  JParheSy  for  the  appellant. 

Pratty  Brovm  dk  Owrfidd^  for  the  respondent. 

Leahnbd,  p.  J. : 

The  learned  justice  from  whose  order  an  appeal  is  taken,  in  a 
very  careful  and  able  opinion,  has  shown  clearly,  that  when  issues  are 
joined  in  an  action  for  a  divorce  and,  by  the  consent  of  parties,  the 
court,  in  its  discretion  grants  a  reference,  this  is  a  reference  to  hear 
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and  decide  the  isspes,  and  is  not  merely  a  reference  to  take  evidence 
and  report  the  Bame  with  his  opinion.  With  that  eondnsion  we 
fully  agree.*  When  issnes  are  joined  they  are  to  be  triedy  not  merely  ' 
reported  upon.  Probably  no  ^oubt  would  have  ever  arisen  on  a 
question  so  plain  if  it  had  not  been  for  the  provision  of  the  Supreme 
Court  Rnle  73,  since  em][>odied  in  section  1229  Oode  Civil  Procedure, 
In  other  cases  than  that  of  an  action  for  divorce,  the  report  of  the 
referee,  on  the  trial  of  issues,  stands  as  the  decision  of  the  court  and 
entitles  the  snccessful  party  to  judgment.  (Sec  1228.)  But  this 
is  not  so  in  actions  for  divorce.  Although  the  referee  has  tried  the 
issnes  and  passed  upon  them  and  reported,  yet  his  report  and 
the  testimony  must  be  presented  to  the  court,  and  judgment  must 
be  rendered  by  the  court.  (Sec.  1229.)  The  reason  of  this  proyi- 
sion  is  that,  in* matters  of  divorce,  the  pnblic  have  an  interest. 
Married  parties  are  not  to  be  permitted  by  any  collusion  between 
themselves  to  obtain  a  judgment  of  divorce.  It  is  the  right  and 
duty  of  the  State,  acting  through  its  courts,  to  see  that  ho  divorce  is 

•FoiiLBTT,  J. : 

The  Code  of  Civil  Pix>cedure  provides  five  modes  for  the  trial  of  issues  Joined 
hj  the  pleadings  in  an  action: 

1.  Issues  of  fact  by  a  Jury. 

2.  AJl  issues  by  the  court, 
8.  All  issues  by  a  referee. 

4.  Part  of  the  issues  of  fact  by  a  Jury,  and  the  remainder  of  the  issues  by  the 
court,  or  by  a  referee. 

6.  Part  of  the  issues  by  a  referee  and  the  remainder  of  the  issues  by  the  court 
(Code  Civil  Proc,  §§  968  to  972,  and  §§  1008  to  1014;  Bames t.  WeH,  16 Hun,  68.) 

Under  this  Code  any  or  aU  of  the  issues  arising  in  an  action  may  by  agreement 
be  tried  before  a  referee,  except  in  matrimonial  actions,  certain  actions  against 
corporations,  and  actions  affecting  the  interests  of  infant  defendants,  in  which 
excepted  actions  the  court  may  grant  or  refuse  a  reference;  and  if  granted  the 
court  must  designate  the  referee.    (Code  Civil  Proc,  g§  101 1,  1012.) 

Undoubtedly,  one  or  more  of  several  issues,  Joined  by  the  pleadings,  in  matri- 
monial actions  may,  with  the  approval  of  the  court,  be  referred  to  a  referee  to 
hear  and  determine,  and  the  remaining  issues  may  be  brought  to  trial  before  the 
court,  with  or  without  a  Jury,  as  the  case  may  require.  But  I  am  unable  to  find 
any  authority  in  this  Code  for  referring  issues  arising  on  the  pleadings  in  matri- 
monial actions  to  a  referee  to  take  evidence  and  report  with  his  opinion,  and  for 
the  court,  upon  this  evidence  and  opinion  so  reported,  to  grant  a.  divorce. 

Section  1229  of  this  Code  provides:  That  judgments  in  matrimonial  actions 
cannot  be  taken — of  course — upon  a  referee's  report,  but  the  testimony  and 
proceedings  must  be  certified  to  the  court  by  the  referee  with  his  report  and 
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gi-anted,  unless  there  be  real  and  not  collusive  ground  therefor. 
Hence  it  is  required  that  after  a  trial  of  the  issues  before  a  referee, 
not  merely  his  report,  but  the  whole  testimony,  shall  be  presented 
to  the  court  for  its  action. 

By  reason  then  of  this  provision,  which  was  first  jn  the  rules  and 
is  now  in  the  Code,  practitioners  seem  to  have  thought  that,  as  the 
report  of  the  referee,  after  issue  joined  and  also  the  testimony  taken 
before  him  were  to  be  presented  to  the  court,  the  reference  was  such 
a£  is  granted  under  section  1215  or  section  1757  second  sentence. 

The  learned  justice  whose  order  is  appealed  from  was  of  the 
opinion  that  the  order  of  reference  granted  in  this  action,  and  under 
which  the  parties  had  proceeded  and  the  referee  had  reported,  was 
not  one  which  was  authorized.  He  therefore  set  aside  the  order 
and  all  proceedings  under  it. 

In  his  opinion,  stating  the  facts,  he  says  that  the  referee  reported 
the  evidence  with  an  opinion  that  the  plaintiflF  is  entitled  to  a  divorce 
but  did  not  pass  upon  any  of  the  issues  raised  by  the  pleadings. 

judgment  rendered  by  the  court.  "His  report/'  is  the  referee's  decision  {ipoii 
the  issues  tried  before  him.    (Code  Civil  Proc,  §§  1019,  1021,  1022,  12^8.) 

Under  this  Code  it  has  been  twice  held  (Anonymaiu,  3  Abb.  N.  C,  161; 
Schroeter  v.  Sehroeier,  23  Hun,  230.)  that  upon  a  reference  to  hear  and  determine 
an  action  for  a  divorce,  the  court  cannot  set  aside  the  referee's  report  and  direct 
a  judgment  in  favor  of  the  party  against  whom  the  referee  reported. 

The  referee  must  determine  the  issues  referred  to  him,  after  which  the  court 
may  grant  or  refuse  the  judgment  directed  by  the  report;  from  this  decision  an 
appeal  may  be -taken  by  the  aggrieved  party.  In  Meyer  v.  Meyer  (7  N.  Y., 
Weekly  Dig.,  585)  the  reference  was  to  take  evidence  and  report  it  with  the  ref- 
eree's opinion.  The  referee  reported  in  favor  of  the  plaintiff,  but  the  Special 
Term  set  aside  the  report  and  ordered  judgment  for  the  defendant '  The  Gen- 
eral Term  reversed  the  judgment  and  set  the  case  back  for  trial  before  the  ref- 
eree, to  the  end  that  findings  of  fact  and  concluaions  of  law  might  be  made.  In 
Sparrowhawk  v.  Spa^rotohawk  (1 1  Hun,  628)  the  terms  of  the  order  of  reference 
are  not  disclosed. 

The  foregoing  are  all  the  cases  under  the  present  Code  bearing  upon  the  ques- 
tion, to  which  my  attention  has  been  called. 

The  Court  of  Chancery  was  without  power  to  take  evidence  before  a  master  or 
an  examiner  in  an  action  for  divorce,  or  in  an  action  to  annul  a  marriage,  where 
issues  were  joined,  and  grant  a  judgment  of  divorce,  or  a  judgment  annulling 
the  marriage  contract  upon  evidence  so  taken.  (2  R  B.,  146,  g  40;  175,  §  45; 
Whale  V.  WTude,  1  Code  Rep.,  115;  Fi^rest  v.  Foreet,  6  Duer.,  102;  S.  0.,  8  Abb., 
144;  2  Barb.  Ch.  Pr.,  259.) 

In  one  case  ( Fa7i  £^r.  Van  JSpps,  6  Barb.,  820)  after  verdict  and  on  a 
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The  part  of  the  order  important  to  this  point  is  as  follows : 
**  Ordered,  that  this  action  be  and  the  same  is  hereby  referred  to 
♦  *  *  to  hear  the  same  and  all  the  issues  therein  and  to  report 
to^this  court."  The  complaint  was  in  the  usual  form  and  alleged 
adultery  with  a  person  named.     The  answer  was  a  general  denial. 

The  referee's  report  finds  several  facts,  viz. :  The  marriage ;  the 
adulterous  intercourse ;  the  absence  of  privity,  etc.,  and  of  volun- 
tary cohabitation ;  that  five  years  have  not  elapsed,  etc. ;  that  no 
action  has  been  commenced  by  defendant,  etc.  As  a  conclusion  of 
law  the  referee  finds  that  plaintiff  is  entitled  to  the  judgment 
demanded,  with  costs.  It  seems  to  us  then  that  the  referee  did  pass 
on  the  issues  and  that  he  did  not  merely  report  the  evidence. 

Now,  as  we  judge  from  the  argument  of  the  respondent,  it  is 
claimed  that  this  order  of  reference  is  not  a  reference  to  try  the 
issues  because  it  does  not  contain  the  words  "determine"  or 
"decide."  If  we  look  at  the  language  of  section  1011,  which  (as 
modified  by  section  1012)  is  that  under  which  this  reference  is  made, 

motion  for  a  new  trial,  a  reference  was  ordered  to  a  master  to  take  and  report 
farther  evidence  —  evidence  so  taken  was  with  the  same  effect  as  though  taken 
before  the  chancellor  on  application  for  a  Judgment. 

The  Code  of  1848  provided  the  same  modes  as  are  provided  by  the  present 
Code  for  the  trial  of  issues  arising  upon  the  pleadings  in  actions.  (Old  Code, 
§§  258.  254,  271.) 

Under  the  old  Code  it  was  many  times  held,  that  in  an  action  for  a  divorce,  a 
reference  of  the  issues  arising  upon  the '  pleadings  should  be  to  hear  and 
determine,  (Whale  y.  WhaU,  8pl.  Term,  1848,  1  Code  Rep.,  116;  Lincoln  v. 
Lincoln,  Superior  Ct..  8pl.  Term,  1866,  6  Robt.,  525;  Waterman  v.  Waterman, 
Bpl.  Term,  1868,  87  How.,  86;  MerriUy.  MerriU,  Superior  Ct.,  SpL  Term,  1871, 
11  Abb.  [N.  8.],  74;  Price  v.  Price,  Genl.  Term,  1871,  9  Abb.  [N.  S.],  291;  Sul- 
HuinY,  SuUioan,  Superior  Ct.,  Spl.  Term,  1877,  9  J.  &  S.,  519;  8.  C,  52 How., 
458;  Harding  y,  Harding,  Superior  Ct.,  Gen'l.  Term,  1877,  11  J.  &  8.,  27;  8. 
0.,  58  How.,  238;  ffarp&r  v.  Harper,  Superior  Ct.,  Spl.  Term,  1877.  5  N.  Y.  W. 
Dig.,  460.) 

In  Simmons  v.  Simmone  (Superior  Ct.,  Spl.  Term,  1864,  8  Robt,  642),  it  was 
held  that  a  reference  to  hear  and  determine,  was  improper,  and  that  the  stipula- 
tion should  have  been  for  a  reference  to  report  the  evidence  with  the  opinion  of 
the  referee.  The  report  of  this  case  does  not  show  that  issues  had  been  joined, 
but  it  appears  (2  Robt. ,  712)  that  a  month  before  the  defendant  was  in  default, 
and  there  is  nothing  to  show  that  at  the  time  af  the  proposed  reference  he  had 
answered.  If  the  defendant  was  in  default  there  was  no  issues  to  be  determined, 
and,  ot  course,  the  stipulation  that  the  referee  might  hear  and  determine  was 
iiT^^lar. 
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we  find  that  the  language  is  that  '^  the  whole  issues  or  any  of  the 
issues  must  be  referred,  etc.  It  does  not  seem  to  have  been  thought 
necessary  to  add  the  words  "  to  decide  "  or  "  to  determine  "  however 
wise  it  may  be  to  express  them  in  the  order.  The  section  speaks  of 
referring  the  issnes ;  and  that  language  seems  to  have  been  thought 
full  enough  to  imply  that  the  rpferee  was  to  try  the  issues  thus 
referred  and  decide  them. 

Kow  this  order  refers  the  action  ^  to  hear  the  same  and  all  the 
issues  therein.''  If  this  had  been  ai^  action  for  assault  and  battery, 
or  on  a  contract,  and  a  similar  order  had  been  entered,  would  any 
doubt  have  been  entertained  that  it  was  sufficiently  formal  to  justify 
the  referee  in  trying  the  issues  t  Especially  after  he  had  actually 
tried  such  issues  and  reported  upon  t};iem. 

The  referee  on  this  trial  upon  objection  taken,  held  that  the  order 
was  ''  to  hear  and  determine."  He  therefore  acted  as  if  the  issues 
had  been  referred  to  him. 

It  is  not  necessary  to  cite  the  cases  referred  to  by  the  respond- 

The  only  case  which  seems  to  support  the  legality  of  a  reference  to  report  the 
evidence  with  the  opinion  of  the  referee  in  an  action  for  a  divorce,  where  issues 
were  Joined  by  the  pleadings,  arose  under  the  old  Code.  In  BtfOoek  v.  PoUaek 
(71  N.  Y.,  187)  such  a  reference  was  had,  and  the  referee  reported  the  evidence^ 
with  an  opinion  that  the  defendant  was,  and  the  plaintiff  was  not  guilty  of 
adultery.  The  Special  Term  refused  to  follow  the  opinion,  found  the  plaintlll 
guilty  of  adultery  and  dismissed  the  complaint,  which  was  affirmed  by  the  Gren* 
eral  Term.  The  Court  of  Appeals  reversed  the  Judgment  and  ordered  a  new 
trial,  but  without  discussing  the  regularity  of  the  reference. 

It  is  urged  that  the  parties  having  appeared  before  the  referee  and  taken  the 
evidence  and  his  opinion  without  objection,  neither  can  now  object  to  this  mode 
of  trial,  in  support  pf  which  proposition  Lincoln  v.  Idneoln  (t^pra),  is  cited. 
■  In  Iferrid  v.  MerriU  {supra)  it  was  held  that  the  evidence  and  opinion  reported 
by  a  referee  under  an  order  not  authorizing  him  to  hear  and  determine  was  a 
mistrial,  and  that  the  Judgment  could  not  be  rendered  upon  the  evidence  and 
opinion  so  reported.  In  SuUwcm  v.  SuXUvan  (tupra)  the  reference  was  to  take 
proof  of  the  material  facts  set  forth  in  the  pleadings,  and  report  the  same  to  the 
court  with  the  opinion  of  the  referee.  The  referee  reported  in  favor  of  the 
plaintiff  but  the  court  refused  Judgment  upon  the  ground  that  the  reference  was 
irregular  and  unauthorized.  But  it  does  not  appear  that  the  defendant  actually 
appeared  before  the  referee. 

In  Harper  v.  Harper  (supra)  an  order  was  entered  upon  the  stipulation  of  the 
parties,  referring  the  case  to  a  referee  to  report  the  evidence  with  his  dpinion« 
but  afterwards  on  defendant's  motion,  the  order  was  set  aside  as  irregular. 

The  power  of  parties  to  try  causes  before  referees  by  mutual  agreement,  and 
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ent's  counfieL  Many  of  them  uphold  the  doctrine  which  we  have 
jnBt  laid  down,  that  wh^re  isenes  are  joined  the  reference  must  be  to 
tiy  the  issues.  But  it  will  be  found  that  in  those  cases  where  the 
orders  of  reference  have  been  held  irregular  they  have  been  orders 
to  take  proof  and  report  the  same  to  the  court  with  the  referee's 
opinion.  The  present  is  no  such  order.  But  it  is  an  order  of 
reference  to  hear  the  action  and  all  the  issues.  Further,  the  order 
twice  speaks  of  the  trial  of  the  action,  and  says  nothing  of  the 
referees  returning  the  evidence  with  his  opinion. 

We  are,  therefore,  ef  the  opinion,  as  was  held  by  the  learned 
justice,  that  in  such  a  case  as  this  the  reference  shoidd  be  a  refer- 
ence of  the  issues,  that  is  for  trial  and  decision ;  that  to  avoid  all 
doubt  it  is  better  to  use,  as  in  other  orders  of  reference,  the  addi- 
tional words,  ^^  to  hear  and  decide,"  or  words  to  that  effect.  But 
we  are  compelled  to  differ  from  the  learned  justice  as  to  the  order 

the  power  of  courts  to  authorize  or  permit  caaaes  to  be  so  tried,  is  derived  solely 
from  statute.    The  power  does  not  exist  at  common  law. 

Prior  to  chapter  168,  lisws  of  1845,  courts 'were  without  power  to  try  actions 
hetore  referees,  though  the  parties  agreed  to  that  mode  of  trial;  except  in  actions 
involving  long  accounts.  (2  Van  Schaack,  517;  2  Jonies  &  Yarrick,  270;  1  Rev. 
Laws  [1801],  847;  Id.  [1818],  516;  2  R  8.,  884,  chap.  499,  Laws  1886.) 

Under  these  statutes  it  was  repeatedly  held  that  references  by  agreement  of 
the  parties,  of  actions  not  involving  long  accounts,  amounted  to  an  agreement  to 
arbitrate,*  and  effected  a  discontinuance  of  the  action.  (St&venson  v.  Beeeker,  1 
Johns.,  492;  Camp  v.  Boot,  18  id.,  22;  Bathbane  v.  Lowntbury,  2  Wend.,  595; 
Dedsrieks  AdmWs.  Y,.Skhley,  19  id.,  108;  Id.,  2  Hill,  271.) 

In  T(Ue9Y,  BumRiyt  Johns.,  461)  it  was  agreed  the  action  should  be  tried 
before  three  referees,  that  Judgment  should  be  entered  for  the  amount  reported; 
and  it  was  held  that  the  agreement  amounted  to  a  plea  of  confession  for  that 
amount  (Camp  v.  Boot,  ntpra.)  It  was  also  held  (Dodge  v.  Waterburp,  8  Cow., 
186;  Jones  v.  Chiyler,  16  Barb.,  576),  that  a  reference  of  referable  actions  con- 
trary to  the  provisions  of  the  statute,  produced  an  arbitration  and  a  discontinu- 
ance of  the  action. 

It  is  also  urged  that  the  action  can  be  tried  before  the  court  and  decided  by  it 
on  the  evidence  reported. 

It  was  said  in  Waterman  v.  Waterman  (mpra)  that  the  system  inaugurated  by 
section  10,  article  6,  of  the  Constitution  of  1846,  does  away  with  the  former 
practice  of  taking  evidence  in  equity  cases  before  an  examiner,  and^  not  in  the 
presence  of  the  tribunal  deciding  the  issues,  and  that  it  is  only  in  cases  where  no 
issues  are  joined,  or  where  only  some  interlocutory  question  is  involved,  that  a 
refers  is  permitted  by  the  Code  to  take  and  report  evidence.  This  constitu- 
tional provision  is  not  contained  in  the  amended  Constitution,  but  the  old  prac- 
tice has  not  been  restored  by  statute,  or  sanctioned  by  any  well  considered  case. 
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in  question ;  and  we  hold  that  it  was  a  reference  of  the  issues  for 
the  trial  of  the  same,  and  that  the  same  have  been  tried  by  the 
referee  and  decided  by  him. 

On  this  appeal  we  are  not  called  upon  to  express  any  opinion  as 
to  the  extent  of  power  given  to  the  court  by  section  1229,  whenr 
judgment  is  applied  for  upon  the  report  and  the  testimony  after 
trial.  The  fact  that  the  testimony  is  to  be  certified  to  the  court 
would  seem  to  indicate  that  the  court  was  to  consider  it,  and  that 
the  judgment  was  not  to  be  granted  by  the  court,  as  a  matter  of 
course,  upon  the  report  of  the  referee.  But  that  question  is  not 
before  us  now. 

For  the  reason  above  given,  the  order  is  reversed,  with  ten 
dollars  costs  and  printing  disbursements,  and  the  plaintiff  may 
apply  for  judgment  as  she  may  be  advised  according  to  law. 

Present  —  Lbabned,  P.  J.,  Boabdman  and  Bookbs,  J  J. 

It  was  said  'mWhale  v.TFAaZ^  (nfpra)  that  before  the  Code,  in  actions  for  divorce, 
the  court  was  without  power  to  order  a  reference  to  take  evidence  and  report  to 
the  court;  and  to  permit  it  to  be  done  under  the  Code  would  be  restoring  the  old 
system  of  taking  evidence  before  an  examiner,  which  is  expressly  abolished,  and 
applying  it  to  a  class  of  cases  in  which,  under  the  old  system,  it  never  was 
allowed. 

The  evidence  was  not  taken  conditionally  under  the  provision  of  the  Code; 
and  to  so  regard  it  would  be  an  unauthorized  fiction.  None  of  the  conditions 
existed  which  are  necessary  to  authorize  evidence  to  be  so  taken,  and  no  order . 
for  that  purpose  has  been  granted,  under  the  authorities  cited,  and  for  the  rea- 
sons given  I  am  of  the  opinion  that  the  court  is  without  power  to  grant  a 
Judgment  of  divorce  upon  the  evidence  and  opinioa  of  referee,  taken  and 
reported  pursuant  to  an  order  entered  upon  the  mutual  stipulation  of  the  parties, 
and  notwithstanding  the  fact  that  the  parties  appeared  before  the  referee  and 
put  in  their  evidence  without  objection. 

In  rendering  judgment  in  actions  for  divorce  it  should  be  borne  in  mind  that 
the  courts  are  without  power  to  grant  divorces,  except  for  the  causes,  and  in 
the  modes  prescribed  by  the  statute.  (Peugnet  v.  PMps,  48  Barb.,  566;  ElM  v. 
Bider,  48  How.,  90;  SuiUvan  v.  SuUivan,  iupra,) 

The  proceedings  had  in  this  case  have  not  effected  an  arbitration  and  discon- 
tinuance of  the  actions,  because  the  parties  have  not  stipulated  to  have  the 
issues  heard  and  determined  in  a  mode  not  sanctioned  by  the  statute.  They  have 
not  arbitrated  their  issues,  but  agreed  to  have  the  evidence  taken  and  submitted 
to  the  court. 

The  motion  for  a  judgment  for  a  divorce  is  denied,  and  the  stipulation  and 
order  of  reference  entered  thereon,  are  set  aside. 
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ing to  law. 


GEORGE  CLARK,   Appellant,  v.  IRA  DAVENPORT,  as 

CoMPTBOLLKB  OF  THE  StATB  OF  NbW   ToRK,   RbSPONDBNT. 

Aetion  to  remove  a  dovd  upon  HUe  orecbted  by  a  tax  sale — whatmuet  be  shown  to 

moiiniadn  it. 

This  ftction  was  Gommenced  ia  December,  1881,  to  have  a  sale  of  the  plaintiff's 
lands  for  non-payment  6t  taxes  set  aside  and  a  certificate  therefor  issued  to  tha 
comptroller  canceled  and  the  execution  of  a  deed  enjoined.  The  lands  were 
sold  in  November,  1881.  It  was  conceded  that  the  sale  was  irregular.  The 
plaintiff  claimed  to  be  entitled  to  maintain  the  action  upon  the  ground  that 
the  deed  when  executed  would  be  presumptive  evidence  of  the  regularity  of  th« 
proceeding. 

Moid,  that  as  the  comptroller  had  power  to  cancel  the  sale  at  any  time  befor^  the 
conveyance  was  given  if  the  sale  was  for  any  reason  invalid,  and  as  the  deed 
could  not  be  executed  until  after  the  expiration  of  two  years,  when  a  notice  to 
redeem  within  six  months  must  be  given,  there  was  no  such  threatened  and 
immediate  danger  of  a  clsud  upon  the  plaintiff's  title  as  Justified  the  mainte- 
nance of  the  action. 

Appeal  from  a  judgment  dismissing  the  plaintiffs  complaint, 
entered  upon  the  report  of  a  referee. 

On  the  15th  of  November,  1881,  the  comptroller  sold  lands  of 
the  plaintiff  for  non-payment  of  taxes  of  1873, 1874, 1875  and  1876, 
and  on  such  sale  the  lands  were  bid  in  by  the  comptroller.  A  cer- 
tificatiB  of  sale  was  made  as  required  by  law.  A  short  time  before 
tiie  sale  tne  plaintiff  explained  to  the  comptroller  or  his  deputy  the 
plaintiff's  objections  to  the  assessments  and  requested  him  to  cancel 
the  tax  and  stop  the  sale.  This  the  comptroller  through  his  deputy 
declined  to  do. 

In  December,  1881,  this  action  was  commenced  to  have  the  sale 
declared  null  and  void,  the  certificate  given  up  and  the  execution 
of  a  deed  enjoined.  The  referee  rendered  judgment  for  the  defend- 
ant and  the  plaintiff  appeals.  * 

James  B.  Olney,  for  the  appellant 

Leslie  TF.  Rv^sellj  attorney-general,  f  >r  the  respondent. 
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Learned,  P.  J. : 

The  point  docs  not  seem  to  be  disputed  that  the  assessments 
were  irregular.  The  referee  was  of  that  opinion,  and  we  find  noth- 
ing in  the  defendant's  points  to   the  contrary. 

If  it  were  an  open  question  I  should  think  that  it  was  only  just  ^ 
and  equitable  that  one,  whose  lands  had  been  sold  under  or  for  taxes 
or  assessments,  which  were  void,  might  maintain  a  suit  in  equity  to 
set  aside  the  sale.  Tlie  serious  evil  of  having  a  tax,  or  assessment, 
sale  outstanding  ought,  in  my  opinion,  to  justify  an  action  to  set  it 
aside.  But  the  right  to  bring  such  an  action  has  been  limited  to 
cases  where  the  invalidity  does  not  appear  upon  the  face  of  the 
assessment  {Strvshurgh  v.  Mayor^  87  N.  Y.,  452,  at  p.  455),  and  to 
cases  where  the  instrument  to  be  executed  by  the  authority  which 
sells  the  property  is  pi-esumptive  evidence  of  the  validity  of  thesale. 

In  the  present  case  it  is  urged  that  the  deed  to  be  executed,  after 
the  lapse  of  two  yeare  is  presumptive  evidence.  It  was  held,  how- 
ever, in  Scmdera  v.  Tonkers  (63  N".  Y.,  489),  that  there  must  be 
some  imminent  dangerthattheinstrument  will  be  executed,  which  is 
to  be  presumptive  e\iidence;  that  there  must  be  a  determination  on  the 
part  of  the  defendant  to  create  the  cloud  upon  title. 

Within  that  decision  then  this  case  falls.  The  action  was  com- 
menced within  a  month  after  the  sale.  While  two  years  must 
elapse  before  the  deed  can  be  executed,  and  a  six  months  notice  to 
redeem  must  be  given.  Before  the  conveyance  the  comptroller  has 
statutory  power  to  cancel  the  sale  if  the  sale  is  for  any  cause  invalid 
or  ineffectual.  It  cannot  be  said,  then,  that  there  is  such  threatened 
and  immediate^  danger  of  a  cloud  on  the  plaintiff's  title  as  justifies, 
under  the  decisions  in  the  State,  the  present  action. 

Judgment  affirmed  with  costs. 

BoASDMAN,  J. : 

I  concur  upon  the  authority  of  Somdera  v.  Tankers  (63  N.  T., 
489).  In  the  absence  of  an  authority  controlling  our  action,  I  should 
have  said  enough  was  shown  to  call  upon  a  court  of  equity  to  order 
the  certificate  set  aside  and  forbid  the  giving  of  the  deed  at  the  end 
of  the  two  years.  Under  the  authority  the  plaintiff  must  wait  until 
the  giving  of  the  deed  or  at  least  until  it  is  threatened  by  the  comp- 
troller, and  then  bring  his  action  anew  unless  in  the  meantime  the 
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comptroller  decides  upon  his  own  motion  or  otherwise  to  set  aside^ 
the  certificate.  It  ought  to  be  sufficient  that  the  deputy  comptroller 
insistB  that  the  proceedings  are  regular  and  that  the  sale  took  placa* 
in  pursuance  of  such  decision. 

Present  —  Lbabnbd,  P.  J.,  Bookbs  and  Boabdman,  J  J. 

Judgment  affirmed,  with  costs. 


WILLIAM   H.    BALDWIN,   Appellaot,   v.   WILLIAM 
ROBERTS,  Respondent  * 

JiuUet^s  Court —  has  nojunadtcUan  over  an  action  brought  upon  one  of  itsjudffmeniB 
iMch  hoi  been  made,  by  Hie  fiUng  and  docketing  of  a  traneenpi  thereof,  a  jvdg» 
ment  of  the  County  Court-- Code  of  Cml  Procedure^  sees.  1918,  3017. 

The  filing  and  docketing  of  a  transcript  of  a  Justice's  Judgment  in  the  county 
clerk's  office  makes  it  the  Judgment  of  the  County  Court;  and  no  action  can 
thereafter  be  brought  upon  it  in  a  Justice's  Court,  as  it  is  required  by  section 
1918  of  the  Code  of  Civil  Procedure  that  the  order  granting  leave  to  bring  such 
an  action  shall  be  made  by  the  court  in  which  such  action  is  to  be  brought, 
and  that  court  has  no  power  to  grant  leave  to  bring  an  action  upon  a  Judg- 
ment of  a  County  Coiurt. 

Appea^l  from  a  judgment  of  the  County  Court  of  Chemung 
county  reversing  a  judgment  of  a  justice  of  the  peace. 

This  action  was  commenced  in  a  Justice's  Court  by  personal 
service  of  the  summons  on  the  defendant  on  the  19th  day  of 
January,  1881.  On  the  return  day  plaintiff  complained  on  a  jus- 
tice's judgment  between  the  same  parties.  The  defendant  claimed 
that  the  court  had  no  jurisdiction  for  the  reason  that  the  judgment 
sued  on  was  a  judgment  of  a  court  of  record,  and  that  leave  of  the 
court  to  bring  the  action  had  not  been  obtained.  The  plaintiff  was 
sworn  and  admitted  that  he  had  filed  a  transcript  of  the  judgment 
in  the  Chemung  county  clerk's  office,  and  had  issued  an  execution 
thereon  to  the  sheriff  of  Chemung  county.  Judgm^it  was  rend- 
ered for  the  plaintiff  and  the  defendant  appealed  to  the  County 

*  Decision  handed  down  July,  1883,  as  also  the  succeeding  cases  to  and  includ- 
ing the  case  of  Bloomer  v.  Mclnerrley  ending  on  page  204. 
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Court.    There  the  judgment  was  reversed,  and  from  that  judgment 
of  reyersal  this  appeal  is  taken. 

Erastua  P.  Hwrt^  for  the  appellant. 

Edgar  Dentony  for  the  respondent. 

I^ABDMAN,  J. : 

In  the  County  Court  it  was  conceded  that  the  plaintiff  ought  not 
to  have  recovered,  if  the  judgment  of  the  justice  sued  upon  had 
been  made  a  judgment  of  the  County  Court  by  the  filing  of  a  tran- 
script, because  no  leave  of  the  County  Court  had  been  given.  The 
only  question  presented  to  the  County  Court  was  the  sufficiency  of 
the  evidence  of  the  filing  of  a  transcript  in  the  county  clerk's  office, 
so  as  to  make  the  judgment  one  of  the  County  Court.  "We  agree  with 
the  learned  county  judge  in  his  opinion  on  that  subject.  The  evi- 
dence given  by  plaintiff  was  within  the  issue  and  in  the  absence  of 
objection  constituted  prima  facie  evidence  of  the  due  and  proper 
filing  of  the  transcript.  The  plaintiff  did  all  he  could  to  make  it  a 
judgment  of  the  County  Court.  An  execution  was  issued  and  put 
in  the  hands  of  the  sheriff  of  the  county.  It  is  only  left  to  be  pre- 
sumed that  the  county  tslerk  did  his  duty  with  the  transcript  left 
with  him  by  the  plaintiff  in  docketing  the  same,  as  the  law  requires. 
{Haritjodl  v.  Rooty  19  Johns.,  345;  LeUmd  v.  Cameron^  31  H.  Y., 
115.)  Such  presumption  will  be  indulged  where  the  fact,  as  in  this 
case,  is  not  jurisdictional. 

Apparently  in  this  court  for  the  first  time,  it  is  now  urged  that 
no  leave  is  necessary  under  the  Code  of  Civil  Procedure.  Such 
leave  is  conceded  to  have  been  necessary  under  section  71  of  the 
old  Code.    Has  it  been  changed  ? 

Section  1913,  Code  of  Civil  Procedure,  prohibits  the  bringing  of 
an  action  upon  a  judgment  for  a  sum  of  money  rendered  in  a 
court  of  record  of  the  State,  except  where  otherwise  provided, 
unless  "the  court  in  which  the  action  w  broieght  has  previously 
made  an  order  granting  leave  to  bring  it."  The  present  action  is 
brought  in  a  Justice's  Court  which  has  not  and  cannot  make  an 
order  granting  leave  to  bring  it.  It  could  not,  therefore,  have  been 
contemplated  that  leave  should  be  asked  of  a  Justice's  Court.  If  it 
be  held  that  a  transcript  filed  makes  the  judgment  a  judgment  of 
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the  County  Court  and  that  the  justice's  judgment  is  merged  in  or 
extinguished  thereby  under  section  3017,  then  it  must  follow  that 
a  Justice's  Court  has  no  jurisdiction  to  sue  over  a  judgment  of  the 
County  Court  under  sections  2862,  3154:.  {Lyon  v.  Manly ^  10 
Abb.,  337).  Leave  granted  by  the  County  Court  would  not  answer 
•because  it  is  not  "  the  court  in  which  the  action  is  brought "  or  to 
be  brought.  (Sec.  1913.)  Under  section  63  of  the  old  Code,  it  was 
held  that  the  filing  of  a  transcript  made  it  a  judgment  of  the 
County  Court.  {Lyon  v.  MariLy,  ante;  Kincaid  v.  Richardsony 
9  Abb.  N.  C,  315.)  The  'change  in  section  3017,  Code  of  Civil 
Procedure,  is  trivial,  and  the  same  construction  must  be  given  it 
It  would  seem  to  follow  that  the  Justice's  Court  had  no  further 
jurisdiction  over  its  judgment.  -  It  has  ceased  to  be  the  judgment 
of  the  Justice's  Court  and  it  has  become  the  judgment  of  the 
County  Court,  "rendered  in  a  court  of  record'*  for  a  sum  of 
money.  In  such  case  the  judgment  cannot  be  sued  over  without 
leave  of  the  court  in  which  the  action  is  brought.  Such  leave 
has  not  been  obtained. 

It  being,  by  the  filing  of  a  transcript,  a  judgment  of  a  court  of 
record,  a  Justice's  Court  is  not  given  jurisdiction  to  entertain  an 
action  in  it.    (Sees.  2862,  3154 ;  1  Wait's  L.  &  Pr.,  698,  599.) 

The  changes  in  the  Code  have  not  taken  away  the  necessity  for 
leave  to  be  obtained  to  sue  over  a  County  Court  judgment  entered 
upon  filing  a  justice's  transcript.  But  inasmuch  as  the  leave  must 
be  granted  by  the  court  in  which  it  is  proposed  to  bring  the  action 
such  leave  must  be  granted  and  such  action  brought  either  in  the 
County  Court  or  in  the  Supreme  Court. 

It  follows  that  the  Justice's  Court  had  no  jurisdiction  to  render 
the  judgment  appealed  from  upon  the  pleadings  and  facts  pre- 
sented and  that  the  decision  of  the  County  Court  in  reversing  the 
same  was  correct. 

Judgment  of  County  Court  reversing  the  judgment  of  the 
Justice  of  the  Peace  affirmed,  with  costs. 

Lbabned,  p.  J.,  and  Bookes,  J.,  concurred. 

Judgment  pf  County  Court  affirmed,  with  oosts. 
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STEPHEN  0.  JOHNSON,  Plaintiff,  v.  THE  NEW  YORK, 
ONTARIO  AND  WESTERN  RAILROAD  OOMPAinT, 
Defendant. 

PraeUee — a  County  Court  cannot  order  exceptions  to  be  heard  in  the  fimA  inetanee  ai 
the  General  Term^  Code  of  Civil  Procedure,  see.  1000. 

A  County  Court  has  no  power,  upon  the  trial  of  an  action,  to  nonsuit  the  plaintiff 
and  order  the  exceptions  to  be  heard  in  the  first  instance  at  the  General  Term, 
staying  all  proceedings  in  the  meantime. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  hoard  in  the 
first  instance  at  the  General  Term,  after  a  nonsnit  directed  npon  . 
the  trial  of  the  action  in  the  County  Court  of  Delaware  county. 

This  action  was  originally  brought  in  the  Delaware  County  Court 
to  recover  damages  for  an  alleged  unlawful  ejection  -from  one  of 
the  defendant's  trains,  and  a  verdict  was  rendered  far  the  plaintiff 
for  $125  and  costs.  A  motion  before  the  Special  Tenn  on  a  case 
and  exceptioiIB  for  a  new  trial  was  denied.  The  plaintiff  entered 
judgment  and  the  defendant  appealed  to  the  General  Term  where 
the  order  and' judgment  was  reversed  and  a  new  trial  directed. 

The  case  was  subsequently  retried  with  the  result  first  above  stated. 

8.  C.  Johnaofij  for  the  plaintiff. 

-flT.  C.  dk  M.  W.  Ma/rviny  for  the  defendant. 

BOABDMAN,  J. : 

This  action  was  tried  in  the  Delaware  County  Court  and  the 
plaintiff  was  nonsuited.  The  County  Court  then  ordered  the  excep- 
tions taken  to  be  heard  in  the  first  instance  at  the  General  Term, 
staying  proceedings  in  the  meantime.  This  is  a  novel  practice  and 
no  precedent  or  authority  for  it  can  be  found.  The  County  Court 
is  not  a  branch  or  part  of  the  Supreme  Court  as  is  the  Circuit  or 
Special  Term.  No  power  is  expressly  given  to  the  County  Court 
to  make  such  an  order.  If  it  possesses  such  authority  it  is  by  virtue 
of  section  1000  of  the  Code  of  Civil  Procedure.  The  language  is 
broad  enough  to  embrace  a  county  judge,  but  there  are  difficulties  in 
giving  it  such  construction.  The  General  Term  under  such  orders 
must  render  the  judgment.    We  have  the  anomaly  then  of  the  pro- 
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C688,  pleadings  and  trial  in  County  Conrt,  while  the  judgment  is  to 
be  rendered  in  the  Supreme  Court.  Doubtless  the  broad  language 
was  used  to  take  effect  in  other  courts  than  the  Supreme,  where 
such  other  courts  had  trial  terms  and  general  terms,  such  ^is  New 
York  Court  of  Common  Pleas,  New  York  Superior  Court,  Buffalo 
Superior  Court  and  others.  But  a  County  Court  has  no  general 
terms  to  which  it  can  send  a  case.  (Sec  355.)  Its  decisions  are 
reviewed  by  appeals,  and  so  far  as  I  can  find  by  appeal  only. 
(Code,  §§  1340,  1342.)  By  section  343  the  Supreme  Court  may 
remove  by  order  an  action  from  the  County  Court  to  the  Supreme 
Court.  By  such  an  order  all  the  pleadings,  etc.,  are  taken  with  the 
cause  to  the  Supreme  Court.  But  the  County  Court  has  no  po^er 
to  divest  itself  of  the  jurisdiction  given  it  by  statute  and  delegate 
its  power  to  give  judgment  to  another  court 

An  examination  of  very  many  cases  shows  no  instance  of  such  an 
order  made  in  the  County  Court.  It  is  not  believed  such  a  practice 
was  contemplated  by  the  framers  of  the  Code,  or  that  its  language 
fairly  leads  to  such  a  result.  Nor  do  we  think  it  wise  or  profitable 
for  such  a  power  to  be  exercised  by  county  courts. 

The  Code  (§§  1185  and  1234)  provides  that  a  verdict  may  be 
ordered  by  the  judge  upon  the  trial  of  an  issue  by  the  jury,  when 
no  question  of  fact  is  involved,  subject  to  the  opinion  of  the  court. 
The  motion  for  judgment  in  such  case  must  be  made  at  the  General 
Term.  Yet  no  one,  we  think,  lias  ever  entei-trined  the  idea  that 
such  an  order  might  be  made  by  the  County  Court 

There  were  several  questions  of  fact  which  the  plaintiff  insists 
were  proper  for  the  jury,  such  as  the  reasonableness  of  the  place 
where  the  train  was  stopped  and  he  put  off,  the  waiver  of  the  right 
to  demand  additional  compensation  to  that  paid,  etc. 

If  in  fact  there  were  any  questions  of  fact  to  be  submitted  to  the 
jury  it  would  have  been  a  mistrial  on  the  part  of  a  judge  to  order 
a  verdict  subject  to  the  opinion  of  the  court.  {Purchase  v.  Matte- 
Sony  25  N".  Y.,  211.)  That  case  is  not  overruled  by  Ermtingdon 
V.  Clafim  (38  id.,  183). 

If,  however,  there  were  no  questions  of  fact  to  be  determined  the 
learned  county  judge  was  controlled,  as  we  must  be,  by  our  former 
decision  in  this  case.  The  evidence  is  substantially  the  same  as  on 
the  former  trial.    Mr.  Justice  Laio^ok,  in  delivering  the  opinion 
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of  the  General  Teiiii,  then  said :  "We  do  not  think  there  was  any 
question  to  submit  to  the  jui-y.  *  *  *  He  (plaintiflE)  was  put 
qQ  *  *  *  iji  2L  lawful  place.  *  *  *  He  may  complain  of 
the  law,  but  not  that  the  defendant  did  not  keep  within  it." 

Adhering  to  our  former  decision  the  motion  for  a  new  trial,  if 
properly  before  us,  should  be  denied  and  judgment  ordered  for  tho 
defendant  on  the  nonsuit,  with  costs. 

But  upon  the  first  ground  stated  we  think  we  have  no  jurisdic- 
tion of  the  exceptions  or  to  hear  the  motion,  and  the  proceedings 
in  this  court  should  for  that  reason  be  dismissed. 

Lbasned,  p.  J.,  and  Booses,  J.,  concurred. 

Motion  for  new  trial  dismissed  for  want  of  jurisdiction. 


AEAD  FEASIER,  Appellant,  v.  THE  TOWN  OF  TOMPKINS, 
Impleaded  wrrn  the  TOWN  OF  WALTON,  Eespondknt. 

Statute — tcTien  it  wiU  not  be  eonxtrued  to  operate  retroepeeUvelp  —  cAop.  700  qf  1881, 
making  towns  UdNefor  defective  Mghwaye  Tias  no  retroactive  effect 

Chapter  700  of  1881,  providiDg  that  the  seyeral  towns  in  this  State  shall  b6 
liable  to  any  person  suffering  damages  by  reason  of  defective  highways  or 
bridges,  in  cases  in  which  the  commissioners  of  highways  were  then  liable 
therefor,  instead  of  such  commissioners,  did  not  render  the  towns  liable  for 
damages  theretofore  occasioned  by  such  defects  in  the  highways  or  bndges» 
but  only  created  and  imposed  such  obligation  upon  them  fer  damages  to  be 
sustained  after  its  passage. 

Appeal  from  an  interlocutory  judgment,  entered  upon  an  order 
sustaining  a  demurrer  interposed  by  the  town  of  Tompkins,  upon 
the  ground  that  the  complaint  did  not  state  a  cause  of  action 
against  it. 

K  2>.  Oumrmnff8j  for  the  appellant, 

Arthur  E.  More^  tor  the  respondent 

BOABDMAK,  J.  :     " 

The  plaintifPs  wife  was  injured  through  defects  in  a  bridge  over 
the  Delaware  river  on  the  line  between  the  towns  of  Tompkins  and 
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Walton,  which  it  was  the  duty  of  the  commissioners  of  these  towns 
at  the  time  of  the  accident  (September  25,  1879)  to  keep  in  repair. 
This  action  was  brought  September  25,  1882,  just  three  years  after 
the  injury.  The  complaint  alleges  facts  sufficient  to  sustain  an 
action  against  the  commissioners  in  office  at  the  time  of  the  injury, 
individually,  by  reason  of  their  neglect  to  repair  the  bridge,  wliile 
having  funds  in  their  hands  and  having  notice  of  the  defect.  But 
the  towns,  defendants,  could  not  be  and  were  not  made  liable  by 
reason  of  the  neglect  of  the  commissioners.  (People  ex  rel.  Loomia 
V.  Board  of  Auditors^  T5  N.  Y.,  816,  319.)  To  the  complaint  the 
towns  of  Tompkins  interposed  a  demuiTcr  up(!to  the  ground  that  no 
cause  of  action  was  alleged  thereby  against  the  defendants.  Can 
the  action  against  the  defendants  be  sustained  under  chapter  700  of 
the  Laws  of  1881? 

By  that  act  (sec.  1),  ^'  the  several  towns  in  this  State  shall  be 
liable  to  any  person  suffering"  damages  by  reason  of  defective 
bridges  "  in  cases  in  which  the  commissioner  or  commissioners  of 
highways  of  said  towns  are  now  by  law  liable  therefor,  instead  of 
such  "  commissioners. 

Section  2  provides  that  any  judgment  recovered  under  the  law 
shall  be  a  town  charge  to  be  audited  and  paid  by  the  to^tn.  Section  3 
permits  the  town  to  recover  the  amount  of  such  judgment  of  the 
commissioner  when  the  defect  and  injury  were  caused  by  the  mis- 
conduct or  neglect  of  the  commissioner. 

By  section  4  the  board  of  town  auditiors  has  power  to  audit  and 
pay  "  any  judgment  already  recovered  and  not  paid,  and  any  judg- 
ment which  may  be  hereafter  recovered  against  any  commissioner 
*  *  *  of  such  town,  for  damages  to  person  *  *  *  arising 
from  defective  *  *  *  bridges  in  such  town "  whenever  such 
board  shall  be  satisfied  that  the  commissioner  acted  in  good  faith 
and  '^the  defect  causing  the  damage  shall  not  have  been  caused  by 
the  willful  misconduct  or  neglect  of  the  commissioner." 

Prior  to  the  passage  of  this  act  towns  were  not  liable  for  injuries 
arising  from  defects  in  highways  or  bridges.  Such  liability  is 
purely  statutory.  ,  {People  v.  Board  of  AuditorSj  76  N.  T.,  319  ; 
Dill,  on  Mun.  Corps.,  §  785.)  The  same  principle  applies  to  a  joint 
liability  for  defects  in  a  bridge  over  a  stream  between  two  towns. 
(Bryan  v.  Zandon,  3  Hun,  500.) 

Hun— Vol.' XXX.        22  r^r^r^rrl^ 
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The  defendants  are  not  liable  for  the  caixse  of  action  now  stated 
in  the  complaint  unless  the  law  of  1881  is  retroactive  in  its  effect 
To  give  it  snch  a  construction  would  violate  the  general  policy  of 
the  law.  (Potter's  Dwar.  on  Stat.,  162,  etc.,  and  note  9  foot  of  162.) 
A  law  will  not  be  so  construed  as  to  give  it  a  retroactive  effect  when 
it  is  capable  of  any  other  construction.  (iT.  T.  and  O.  M,  R.  JR. 
Co.  V.  Vcm  Homy  67  N.  Y.,  478.)  The  law  by  its  terms  does  not 
purport  to  be  retrospective.  It  does  not  take  away  the  rights  of 
action  against  the  commissioners  for  their  negligence.  Indeed,  by 
the  fourth  section  it  provides  for  judgments  thereafter  obtained 
agahist  the  commissioners  without  restriction  as  to  the  time  when 
brought.  It  does  not  repeal  any  portion  of  any  existing  law.  By 
its  title  it  is  an  act  "  to  provide  for  the  liability  of  towns,"  etc.,  that 
is,  in  the  definitions  of  Webster, "  to  procure  beforehand ;  to  get  ready 
for  future  use ;  to  prepare ;  to  stipulate  previously,"  all  looking  to  a 
preparation  for  the  future,  not  a  modification  of  the  past.  Then 
the  language  of  section  1  points  in  the  same  direction,  the  towns 
♦*  shall  be  liable."  The  words  are  not  appropriate  for  the  creation 
of  an* existing  liability  as  would  be  the  words  "towns  are  hereby 
made  liable"  or  "towns  are  liable"  for  all  damages  heretofore 
incurred  or  which  may  hereafter  be  Buffered,  etc.  The  subsequent 
words  "in  cases  in  which  the  commissioners  of  said  towns  are  now 
by  law  liable  "  are  purely  and  evidently  descriptive  and  are  inserted 
by  way  of  limitation  of  liability  and  not  to  extend  the  obligations 
of  towns.  The  evident  object  of  the  statute  was  to  create  a  new 
obligation  upon  towns  from  the  date  of  its  passage,  without  disturb- 
ing existing  laws  except  aj8  adapted  to  the  new  rule  by  section  4. 
The  act  is  readily  and  naturally  capable  of  such  construction  which 
satisfies  its  language  and  is  consistent  with  its  purposes.  Such  con- 
struction is  equally  just  if  the  act  were  remedial.  But  the  creation 
of  a  duty  and  imposing  of  an  obligation  upon  towns,  never  before 
existing  either  at  law  or  in  equity,  cannot  easily  be  looked  upon  as 
a  remedial  act.  {People  ex  rel.  Peake  v.  Board  of  Superviaors  of 
Columbia,  43  IS.  Y.,  130,  135.) 

The  construction  given  renders  it  unnecessary  to  consider  the 
constitutional  limitations  of  the  right  of  the  legislature  to  pass  such 
a  law  as  the  present  having  retrospective  effect. 
,    We  conclude  the    judgment    sustaining  the  demurrer  of  the 
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defendant  to  the  plaintifiPs  complaint  is  free  from  error  and  shonld 
be  affirmed. 

Judgment  shonld  be  affirmed,  with  costs. 

Lbabnsd,  p.  J.,  and  Bookes,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


SARAH   MoOORN,    Rbspondbnt,  v.   JOHN   MoOORN   and 

Othebs,    Appellants. 

Legacy — fehen  U  i»  charged  uptm  the  reai  eekste, 

A  testator,  on  the  day  before  his  death,  made  a  will  by  which  he  gaye  $1,000  and 
certain  specific  articles  of  personal  property  to  his  second  wife,  to  whom  he 
had  been  married  fourteen  years,  and  (400  to  one  of  his  sons.  He  then  directed 
"that  the  rest  of  the  property"  should  be  divided  equally  between  his  four 
children,  naming  them.  He  did  not  leaye  enough  personal  proi>erty  to  pay 
the  funeral  expenses,  but  left  a  farm  worth  $2,600,  which  was  subject  to  a 
mortgage  of  $500. 

Beld,  that  the  legacy  to  the  wife  was  a  charge  upon  the  real  estate. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff  to  recover  a  legacy  given 
to  her  by  the  will  of  her  deceased  husband,  and  to  have  the  same 
adjudged  to  be  a  charge  upon  and  payable  out  of  the  real  estate 
left  by  the  deceased. 

Merrut  King^  for  the  appellants. 

James  A,  Christie^  for  the  respondent. 

BoABDMAN,  J. : 

The  will  of  Moses  McCom,  senior,  gave  $1,000  and  some  specific 
articles  of  personal  property  to  the  plaintiff.  In  the  third  clause 
$400  was  given  to  his  son  Moses.  The  fourth  and  last  clause  reads 
as  follows : 

"  Fourthly.  I  devise  that  the  rest  of  the  property  shall  be  divided 
equally  between  Mr.  Moses  McCom,  Jr.,  and  Mr.  John  McOom, 
and  Mrs.  Eliza  Tompkins  and  Mrs.  Mary  Jane  Alexander.'' 
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Ib  the  gift  of  $1,000  to  plaintiff  a  cliai'ge  upon  the  real  estate  as 
claimed  by  her  ?  The  will  was  made  on  the  day  before  the  death  of 
the  testator.  He  had  no  personal  property,  certainly  not  enough 
to  pay  the  funeral  expenses.  The  plaintiff  was  his  second  wife  to 
whom  he  had  been  married  fourteen  years.  Before  their  mar- 
riage an  ante-nuptial  contract  was  made  between  ,them  providing 
for  ownership  and  control  of  the  property  owned  by  each.  The 
testator  owned  a  farm  of  the  value  of  $2,500,  subject  to  a  mortgage 
thereon  of  $500.  He  owned  no  other  real  estate.  The  residuary 
legatees  are  the  sons  and  daughters  of  the  testator. 

Formerly  it  was  understood  that  a  legacy  could  not  be  declared 
a  charge  upon  real  estate  unless  by  virtue  of  express  word  or  by 
the  language  and  dispositions  of' the  will  from  which  such  an  intent 
could  be  clearly  inferred.  {Lupton  v.  Lwpion,  2  John.  Ch.  R., 
623.)  But  even  then  "extrinsic  facts''  or  "surrounding  circum- 
stances," whatever  such  expressions  may  be  held  to  mean,  might  be 
resorted  to  in  ascertaining  the  intent.  {Myers  v.  Eddy^  47  Barb., 
263.)  Under  these  and  other  similar  cases  the  courts  have  refused 
to  charge  real  estate  with  the  payment  pf  legacies  where  the  lan- 
guage of  the  will  was  in  substance  like  the  present.  {Spilane  v. 
Duryea,  51  How.,  260;  Bahcock  v.  Stoddard,  8  Th.  &  C,  207 ; 
Reynolds  v.  Reynolds^  16  N.  T.,  257;  Kinnier  v.  RogerSy  42  id., 
531.) 

But  in  Hoyt  v.  Hoyt  (86  N.  T.,  142,  147),  the  assumption 
is  indulged  that  no  man  will  make  a  legacy  "save  with  the 
honest,  sober-minded  intention  that  it  shall  be  paid."  Where, 
therefore,  the  personal  estate  was  known  to  the  testator  to  be  insuf- 
ficient to  pay  the  legacies,  "it  is  reasoned,"  says  the  learned  chief 
judge,  "  that  the  bare  fact  of  giving  a  legacy  indicates  an  intention 
that  it  shall  be  met  from  real  estate."  It  is  further  shown  that 
a  legacy  like  the  present  under  the  residuary  clause  of  this  will 
would  be  charged  upon  the  real  estate  in  the  English  courts,  in  the 
courts  of  some  of  the  States  of  the  CTnion  and  in  the  Federal 
Supreme  Court.  But  the  rule  was  neither  adopted  nor  rejected  in 
Bevan  v.  Cooper  (72  N.  T.,  317),  but  the  case  was  disposed  of 
upon  another  point.  A  distinction  is,  however,  made  at  page  325 
between  the  cases  of  Lupton  v.  Lupton  {ante)  and  Bahcock  v. 
Stoddard  {ante)  and  the  present  case.     In  each  of  the  former 
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there  was  a  deyise  of  real  estate  as  well  as  legacies,  before  coming 
to  the  residuary  clause,  while  in  our  case  tliere  can  be  no  residue  of 
the  real  estate  unless  it  be  charged  with  the  legacies.  Such  was 
the  distinction  taken  in  Shutters  v.  JohiMon,  (88  Barb.,  80)  ;  Tracy 
Y.  Tracy  (15  id.,  503);  ^.  C.  Church  v.  WacAter  (42  id.,  43) 
Hagan  v.  AUen  (7  Hun,  537) ;  HaU  v.  Thompson  (23  id.,  334) 
Taylor  v.  Dodd  (58  N.  Y.,  335) ;  Zefei^re  v.  Toole  (84  id.,  96) 
Mnch  V.  HuU  (24  Hun,  327).  In  JUanson  v.  Manson  (8  Abb.  N.  C, 
123),  the  inadequacy  of  the  personal  property  to  pay  legacies  is  held 
to  require  but  very  slight  indications  in  the  will  to  justify  a  charge 
upon  the  reid  estate.    That  was  a  legacy  to  the  widow. 

So  far  as  we  can  see  the  extrinsic  facts  make  it  certain '  that  the 
testator  knew  he  had  no  personal  property  out  of  which  this  legacy 
could  be  paid ;  and  the  will  plainly  shows  an  intention  that  it  should 
be  paid,  which  can  only  be  done  by  charging  it  upon  the  real  estate. 
We  concur,  therefore,  in  the  conclusion  of  the  learned  referee  charg- 
ing the  legacy  upon  the  real  estate,  not  by  virtue  of  any  distinct 
authority  in  the  Court  of  Appeals,  but  by  a  very  considerable 
authority  in  the  Supreme  Court,  and  by  indications  from  judicial 
reasoning  in  the  Court  of  Appeals  in  several  of  the  cases  cited. 

We  think  the  judgment  should  be  affirmed,  with  costs  against  the 
appellants. 

LSASNSD,  P.  J. : 

If  because  a  man  makes  a  legacy  he  intends  it  to  be  paid,  then 
all  legacies  would  be  charged  on  real  estate  if  the  personal  estate 
fell  short.  The  distinctions  which  have  been  drawn  as  to  the 
general  residuary  devise  are  ingenious  but  would  never  enter  into 
a  testator's  mind.  I  think  that  Soyt  v.  Sbyt  sustains  the  judgment 
in  this  case,  but  I  regret  to  see  the  doctrine  of  Lwpton  v.  Lapton 
broken  down. 

One  thing,  however,  is  wrong  in  my  opinion.  If  Mrs.  McCom's 
legacy  is  a  charge  on  real  estate  so  is  the  legacy  to  Moses  of  $400. 
The  court  ought  not  to  sell  the  real  estate  and  apply  the  avails 
solely  to  Mrs.  McCom's  legacy.  It  is  true  that  Moses  insisted  that 
the  land  was  not  charged  as  a  matter  of  law.  If  he  was  mistaken  in 
this,  as  we  hold,  then  his  legacy  should  be  paid  from  the  avails  as 
well  as  the  legacy  to  Mrs.  McCom.     He  cannot  bring  another  suit. 
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He  is  a  party  to  this  and  the  whole  matter  should  be  disposed  of. 
This  is  always  the  rule  in  equity  and  I  think  the  judgment  should 
be  modified  accordingly. 

Present — Lbabned,  P.  J.,  Boabdman  and  Bookss,  J  J. 

Judgment  aflirmed,  with  costs. 


GEORGE  W.  BEDFORD  and  ADDIE  J.,  his  Wifb,  Rkspond* 
BNTS,  V.  HORACE  D.  TUPPER  and  Othkbs,  Appellants.  ' 

Beeordinff  aeU — apurehaaer  i»  not  depri/ced  of  Am  r^Ate  ly  ths  neglect  or  erron  {f 
the  county  clerk  in  recording  and  tndexing  the  inetrument, 

'Where  an  aasignment  of  the  interest  of  the  owner  of  a  leasehold  estate  in  fee  is 
presented  to  and  left  with  the  clerk  of  the  proper  county  to  be  recorded,  the 
failure  of  the  clerk  to  properly  index  it,  or  errors  made  by  him  in  transcribing 
it,  will  not  prejudice  the  rights  of  the  assignee  or  deprive  him  of  the  privileges 
conferred  upon  him  by  the  recording  acts. 

Mutual  lAfe  Insurance  Oompany  v.  Dake  (87  N.  Y.,  257)  followed. 

Appeal  from  a  judgment  of  the  Special  Term  declaring  the 
interest  of  the  various  parties  in  certain  real  estate  described  in 
the  complaint  and  directing  a  partition  sale  and  distribution  of  the 


The  premises  sought  to  be  partitioned  are  fonr  lots  in  the  citj  of 
Cohoes  covered  with  one  large  tenement-honse.  On  the  6th  day 
of  Jnly,  1869,  these  lots  were  conveyed  to  Zephirin  Perranlt  and 
Theophile  Perranlt  by  a  lease  in  fee.  On  the  15th  day  of  February^ 
1871,  the  said  Zephirin  Perranlt  and  wife  executed  an  assign- 
ment of  their  undivided  half  of  said  lots  to  Theopliile  Perranlt. 
This  assignment  was  left  for  record  at  the  clerk's  oflSce  May  2, 1872. 
The  assignment  was  recorded  as  an  assignment  from  Theophile  Per- 
ranlt and  wife  to  Theophile  Perranlt,  and,  as  appeared  by  the  record, 
it  was  signed  "Theophile  Perranlt"  and  Denise  Perranlt,  Tho 
acknowledgment  annexed  to  the  assignment  was  correctly  recorded 
as  made  by  Zephirin  Perranlt  and  Denise,  his  wife.  The  assign- 
ment was  not  indexed. 

Afterwards  and  in  June,  1872,  Theophile  Perranlt  and  wife  exe- 
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cuted  a  mortgage  on  the  property,  which  was  foreclosed  and  the 
premises  were  purchased  by  the  defendant  Horace  D.  Tapper, 
who  is  now  in  the  possession  of  the  property,  and  has  been  since 
November  25,  1879.  On  the  27th  day  of  February,  1878,  two 
judgments  were  recovered  by  James  Hunter  and  James  E.  Hunter 
against  Zephirin  and  Theophile  Perrault,  aggregating  $879.31/ 
The  property  was  seized  on  attachments  in  these  actions  March  10, 
1878,  and  tlie  property  was  sold  by  the  sheriff  April  20,  1878. 
The  sheriff's  deed  of  the  property  was  dated  October  28,  1879,  and 
conveys  all  the  interest  which  Zephirin  and  Theophile  Perrault  had 
in  the  said  premises,  at  the  time  these  attachments  were  levied,  to 
George  W.  Bedford,  the  plaintiff  in  this  action.  Having  perfected  his 
title  Bedford  brought  this  action,  in  March,  1880,  for  partition  against 
Tupper  as  the  owner  of  the  other  undivided  half  of  the  premises. 

It  was  shown  on  the  trial  that  before  the  entry  of  the  Hunter 
judgments  their  attorney  made  an  examination  of  the  title  to  this 
propei-ty,  and  also  obtained  a  search  from  the  clerk  of  Albany 
county,  who  certified  that  there  was  no  deed  of  the  premises  from 
Zephirin  Perrault  on  record. 

J.  D.  HdUerij  for  appellants  Tupper. 

jE  Vo/fi  Olmda^  for  appellant  Kimberly. 

JEsek  Cowen,  for  the  respondent. 

BOARBHAN,  J. : 

This  is  an  appeal  from  a  judgment  directing  a  partition  of  landa 
among  the  parties  to  this  action.  The  facts  appear  in  the  findings- 
of  the  court  below. 

The  defect  in  the  record  of  the  assignment  from  Zephirin  Perrault 
to  Theophile  Perrault  did  not  prejudice  the  rights  of  the  latter  as  a 
purchaser ;  nor  did  the  failure  of  the  clerk  to  properly  index  such, 
assignment  have  that  effect.  It  follows  that  Zephirin  Perrault  had 
no  title  to  the  premises  in  question  after  May  2,  1872.  This  prop- 
erty was  attached  by  plaintiffs  March  10,  1878,  long  after  Zephirin 
and  Theophile  had  parted  with  their  title.  But  the  judgments  of 
the  plaintiff  appear  to  have  been  entered  before  the  attachments 
were  levied,  to  wit,  February  27, 1878.  But  in  no  event  did  either 
the  attachment  or  the  judgment  become  a  lien  upon  any  interest  of 
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Zephirin  in  the  real  estate  in  question,  since  he  had  none.  The 
deed  of  the  sheriff  upon  his  sale  under  the  judgments  could  not, 
therefore,  convey  any  title.  He  could  only  sell  the  interest  which 
Zephirin  had  in  the  premises  on  the  27th  of  February,  1878. 
(Code,  §§  1242,  1244.)  But  ad  he  had  no  interest  at  that  date  the 
sheriff's  deed  conveyed  nothing  to  the  plaintiffs.  ijj(mwnt  v. 
Cheshire,  65  N.  Y.,  30,  43 ;  affirmed  S:  C.^  6  Lans.,  235.) 

We  have  said  the  defect  in  the  record  and  in  indexing  did  not 
prejudicJe  the  rights  of  Theophile  under  his  purchase  from  Zephirin. 
That  position  seems  to  be  fully  sustained  in  the  cajse  of  Mutual  Life 
InauTO/noe  Company  v,  Dake  (87  N".  T,,  257),  where  it  is,  after 
careful  consideration,  held  that  the  index  is  no  part  of  the  record, 
,  and  that  the  omission  of  the  clerk  to  index  properly  does  not  deprive 
the  mortgagee  of  the  right  of  priority  given  by  the  recording  act. 
The  learned  judge  (at  page  264)  also  says :  "  When  a  conveyance  is 
delivered  to  the  clerk  the  statute  provides  that  it  shall  be  '  considered 
as  recorded  from  the  time  of  such  delivery.'  After  such  delivery 
nothing  more  need  be  done  to  keep  the  record  perfect,  except 
at  the'  proper  time  to  record  it  in  its  proper  order  in  the  proper 
book ;  and  yet  if  the  conveyance  in  the  meantime,  before  the  record 
thereof  should  be  mislaid  in  the  clerk's  office  or  lost  or  purloined, 
the  record  would  still  remain  complete."  To  the  same  effect  is  the 
case  of  Svmonaon  v.  Falihee  (25  Hun,  570).  P.  J.  Babnard  says 
(page  573) :  "  The  record  did  not  bind  Simonson.  *  *  *  He 
is  not  to  be  deprived  of  his  property  by  a  failure  of  the  clerk  to 
record  the  release  properly.  *  *  *  The  record  of  the  release 
was  complete  when  it  was  left  witli  the  clerk  for  record."  (Jones 
on  Mortgages.,  §  552 ;  4  Kent's  Com.,  *  174,  [n]  3.) 

The  counsel  for  the  appellants  cites  cases  of  similar  import  from 
various  States  of  the  Union.  It  is  not  necessary  to  notice  them  par- 
ticularly. They  confirm  the  views  expressed  in  87  New  York,  257. 
{Mima  v.  Mima,  35  Ala,,  23 ;  Chatham  v.  Bradford,  50  Ga.,  327 ; 
S.  0.,  15  Am.  R.,  692 ;  Polk  v.  Coagrove,  4  Biss.,  437 ;  Rigga  v. 
BoyUmy  Id.,  445;  Merrick  v.  WaUace,  19  II!.,  486;  Bamk  of 
Kentucky  v.  Ilaggirh,  1  A.  K.  Marsh.,  306 ;  Payne  v.  Pavey,  29 
La.  Ann.  R.,  116 ;  Swam,  v.  Vogel^  31  id.,  38 ;  Sinclair  v.  Slawaon, 
44  Mich.,  123 ;  Green,  v.  Oamngton,  16  Ohio  St.,  548 ;  Toualey 
V.  Taual&yj  5  id.,  78 ;  Schell  v.  Stein,  76  Penn.  St.,  398 ;  Wood 
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T.  Brovyn?s  Apjp.^  82  id.,  116;  Curtis  y.  Lymom^  24  Vt.,  338; 
Eunt&r  V.  Windsor^  Id.,  327.) 

Without  considering  the  questions  of  adverse  possession  as  notice 
to  purchasers,  or  as  affecting  the  plaintiff's  right  to  bring  an  action  of 
partition,  we  conclude  that  the  plaintiffs  had  no  title  to  any  portion 
of  the  premises,  and  hence  their  complaint  should  have  been  dismissed. 

The  judgment  is  therefore  reverssd  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Lbasned,  p.  J.,  and  Bookes,  J.,  eoncuired. 

Judgment  rerersed,  new  trial  granted,  costs  to  abide  event. 


80    177 
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THE  PEOPLE  OF  THE  STATE  OP  NEW  TOEK  ex  bkl.  '!^.'^' 
OOENELL  TJNIVEKSITY  v.  lEA  DAVENPOET,   Comp- 

TBOLLEB  OF  THE  StATB  OF  NbW  YoBK. 

LamdB  given  by  the  act  of  eongreee  cf  1862  to  t^  Btkte  to  aid  agricuUurcU  eoUege$ — 
UabtUty  of  the  State  to  the  United  Btatee — when  meh  UaJbUity  cannot  be  enforced 
offomet  the  State  either  by  the  comptroller  or  a  person  entitled  to  the  income — pur- 
ehaee  of  bonds  at  a  premium  for  a  trust  fund — rigTUs  of  the  tenant  for  l^e  and 
remainderman^  Act  of  Congress,  chap,  Wi  of  \^Si -^  Laws  of  New  York,  1868, 
ehap.  460— 1865,  chap.  585. 

^7  chapter  ISO  of  1862  congress  gave  to  the  several  States  certain  pubUc  lands 
for  the  purpose  of  aiding  colleges  which  should  teach  agriculture.  The  moneys 
derived  from  the  sale  of  the  lands  were  to  constitute  a  perpetual  fund,  the 
capital  of  which  was  to  remain  forever  undiminished  and  be  invested  in  safe 
stocks,  yielding  not  less  than  five  per  cent.  It  was  further  made  a  condition 
of  the  grant  that  if  any  portion  of  the  fund  invested,  or  any  portion  of  the 
interest,  should  by  any  action  or  contingency  be  lost,  it  should  be  replaced 
by  the  State,  so  that  the  capital  should  remain  undiminished  and  the  annual 
interest  should  be  regularly  appUed  without  diminution. 

By  chapter  460  of  1868  the  legislature  of  this  State  accepted  its  share  of  the  lands 
and  authorized  them  to  be  sold  and  the  proceeds  invested  in  stocks  of  the 
United  States  or  of  this  State,  or  in  other  safe  stocks,  yielding  not  less  than 
five  per  cent.  It  declared  that  all  the  expenses  of  managing  and  disbursing 
the  money  should  be  paid  by  the  State,  so  that  the  entire  proceeds  of  the  sale 
should  be  applied  without  any  diminution  whatever  to  the  purposes  mentioned 
in  the  act  of  congress,  and  that  the  capital  of  the  fund  should  forever  remain 
undiminished  and  be  deposited  in  the  State  treasury.  Chapter  585  of  1865 
appropriated  "the  income,  revenue  and  avails  which  shall  be  received  from 
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the  investment  of  the  proceeds  oi*  tiie  s;iie"  to  Cornell  University  for  ths 
aiorefiaid  purposes. 

Between  October  1,  1882,  and  February,  1888,  the  comptroller  purchased  with 
moneys  belonging  to  the  said  fund  United  States  four  per  cent  bonds  of  the 
par  value  of  $200,000,  payable  in  190r,  paying  therefor  $238,^94.81,  the  sum 
of  $88,3i>4.8l  being  paid  for  accrued  interest,  premiums  and  commissions.  He 
charged  the  sum  of  $200,000  to  the  principal  and  $38,394.81  to  the  income  of 
the  fund,  thereby  largely  overdrawing  the  latter  account.  The  University 
claiming  to  be  entitled  to  five  per  cent  on  the  principal  of  the  fund  held  by 
the  comptroller,  whether  the  fund  earned  that  amount  or  not,  applied  for  a 
mandamus  to  compel  the  comptroller  to  pay  over  to  it  such  "^ve  per  cent  after 
deducting  the  pa3rments  already  made.  The  comptroller  claimed  that  he  should 
make  no  payments  until  the  income  account  had  made  itself  good. 

Held,  that  whatever  might  be  the  effect  of  the  agreement  entered  into  between 
the  United  States  and  the  State,  and  whatever  liability  the  Intter  might  have 
incurred  to  the  former  to  provide  for  the  payment  of  five  per  cent  upon  the 
principal  fund  received,  such  questions  could  not  be  considered  upon  this 
application;  nor  could  either  the  comptroller  or  tlie  University  compel  the 
State  to  fulfill  any  obligation  it  might  have  assumed. 

That  the  University  had  no  right  or  interest  in  the  matter,  except  that  conferred 
upon  it  by  chapter  585  of  1865,  viz.,  to  receive  the  actual  income  of  the  fund. 

That  the  actual  income  of  the  fund  was  the  amount  which  it  earned,  remaining 
itself  intact 

That  the  amount  paid  for  the  interest  which  had  accrued  on  the  securities  pur- 
chased was  properly  charged  to  the  income  account. 

That  the  amount  paid  for  commissions  should  not  have  been  charged  to  either 
account  but  should  have  been  borne  by  the  State. 

That  the  amount  paid  for  the  premiums  should  not  have  been  at  once  charged  to 
the  income  account,  but  that  from  the  annual  interest  received  by  the  State 
upon  its  investment  should  be  deducted  such  a  sum  as,  if  annually  added  to 
the  par  value  of  the  securities,  would  at  the  maturity  thereof  represent  a  sum 
equal  to  the  amount  paid  for  such  securities,  and  that  the  annual  interest 
received  by  the  State,  after  making  such  deduction  therefrom,  should  be  paid 
to  the  University. 

That  the  residue  of  the  interest  received  should  be  added  to  the  principal  so  as 
to  keep  the  amount  of  the  original  investment  unimpaired. 

Appeal  from  an  order  made  at  a  Special  Term  denying  a  motion 
for  a  writ  of  mandamtcs. 

By  chapter  180  of  the  Laws  of  1862  the  congress  of  the  United 
States  gave  to  the  several  States  certain  pnblic  lands  for  the  par- 
pose  of  aiding  colleges  which  shonld  teach  agriculture,  etc.  The 
moneys  derived  from  the  sale  of  these  lands  or  land  scrip  were  to  be 
invested  in  safe  stocks,  yielding  not  less  than  five  per  cent,  were  to 
constitute  a  perpetual  fund,  the  capital  of  which  waa  to  remain  for- 
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ever  nndiminiBhed  and  the  income  to  be  applied  as  above  stated*. 
The  assent  of  the  sereral  States  to  all  the  provisions  of  this  act  of 
congress  was  to  be  signified  by  legislative  acts. 

By  chapter  460  of  the  Laws  of  1863  the  legislature  of  this  State 
accepted  its  share  of  these  lands.  The  act  authorized  the  sale. of 
the  lands  and  the  investment  of  the  proceeds  in  stocks  of  the  United 
States  or  of  this  State,  or  in  other  safe  stocks,  yielding  not  less  than 
five  per  cent.  It  declared  that  all  the  expenses  of  management  and 
disbursements  of  the  moneys  should  be  paid  by  the  State,  so  that 
the  entire  proceeds  of  the  sale  of  the  lands  should  be  applied,  with- 
out any  diminution  whatever,  to  the  purposes  mentioned  in  the  act 
of  congress,  and  that  the  moneys  invested  should  constitute  a 
perpetual  fund,  the  capital  of  which  should  forever  remain  undi- 
minished (with  an  exception  which  is  not  material  to  the  present 
case).  It  directed-  that  the  moneys  received  by  the  comptroller 
'  under  this  act  should  be  deposited  in  the  treasury  as  a  trust  fund. 

By  chapter  585,  Laws  of  1865,  the  legislature  provided,  in  sub- 
stance, that  the  income,  revenues  and  avails  ^should  be  paid  to 
Cornell  University  for  the  purposes  defined  in  the  act  of  congress 
on  certain  conditions  which  it  is  unnecessary  to  mention.  It  is  not 
disputed  that  Cornell  University  is  the  beneficiary  of  the  fund 
under  the  laws  now  existing. 

Before  October  1,  1881,  the  principal  of  the  fund  had  become 
settled  and  fixed  at  $473,407.87,  and  it  is  known  as  the  college  land 
scrip  fund. 
On  the  1st  day  of  October,  1881,  the  balance  of 

'  revenue  in  the  treasury  was $3>203  47 

The  income  during  the  year  ending  September  30, 

1882,  was 20,074  27 

$23,277  74 
Paid  Cornell  University $18,700  00 

Paid  premium  on  U.  S.  bonds 

purchased $718  61 

Interest  accrued 2  47 

721  08 

19,421  08 

Balance  of  revenue  in  treasury,  October  1, 1882 $3 ,  856  66 
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Balance  of  revenue  October  10,  1882 $3  901  66 

Since  that  time  there  has  been  received  as  interest, . .  ^      7>280  76 

Total  revenue  to  February  10,  1883 $11 » 182  42 

»»— — -     ■   ■"     — 

On  the  Ist  day  of  October,  1882,  there  was  of  the  principal  of 
the  fund  a  sum  uninvested  of  $262,309.12.  On  the  second  and 
tenth  of  that  month  the  comptroller  purchased  $200,000  United 
States  four  per  cent  bonds,  for  which  he  paid  $238,394.81  as 
follows:    . 

Face  of  the  bonds $200^000  00 

Interest  accrued $131  51 

Premiums 88>013  80 

Commissions 250  00 

38,394  81 

$238,394  81 

Since  that  time  the  comptroller  has  also  purchased  $10,00d 
Albany  county  three  and  a-half  per  cent  bonds  for  $10,316.66,  aa 
follows : 

Face  of  the  bonds $10 ,  000 

Accrued  interest $116  66 

Premium 200  00 

316  66 

$10,316  66 

On  making  the  aforesaid  payment  of  $238,394.81  the  comptroller 
charged  $200,000  as  paid  from  the  principal  fund,  and  charged 
$38,394.81  against  the  revenue  account.  In  like  manner,  on  paying 
the  sum  of  $10,316.66  aforesaid,  $10,000  was  charged  as  paid  from 
the  principal,  and  $316.66  was  charged  against  the  revenue  account- 
Thus  on  the  10th  of  February,  1883,  the  revenue  account  stood  over- 
drawn $27,529.05,  and  the  uninvested  capital  stock  at  $52,309.12. 

Appropriations  to  Cornell  University  were  made  by  the  legisla- 
ture, payable  from  the  college  land  scrip  fund  revenue  as  follows : 
In  1881,  $25,000,  and  in  1882,  $25,000,  on  which  the  only  payment 
made  is  that  above  mentioned  of  $18,700.  The  comptroller  refuses 
to  make  any  further  payments,  claiming  that  the  income  of  the  fund 
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must  piake  good  the  amounts  charged  against  it  as  above  for  interest, 
premiums  and  commissions. 

It  is  admitted  that  the  investments  above  mentioned  were  the 
best  that  could  be  made  by  the  comptroller  of  the  moneys,  and  that 
the  same  draw  the  most  interest  obtainable  therefrom.  The  relator 
claims  that  it  is  entitled  to  five  per  cent  on  the  principal,  whether 
the  fund  earns  that  amount  or  not,  and  that  it  is  entitled  to  as  much 
more  as  the  fund  actually  earns.  The  relator  asked  for  a  mandamvs 
requiring  the  comptroller  to  draw  his  warrant  for  $2S,640.29,  being 
five  per  cent  on  the  principal  for  two  years,  less  $18,70Q,  paid  as 
aforesaid.  The  motion  for  a  manda/m/u8  was  denied  and  an  appeal 
was  taken  to  this  court. 

S.  D.  HaUidan/y  for  the  relator. 

Ledie  W.  litcaseU^  attorney-general,  for  the  comptroller. 

Learned,  P.  J. : 

In  ecoisidering  the  duties  of  the  comptroller  we  can  look  only  to 
the  statutes  of  this  Stajte.  Whatever  may  be  the  terms  of  the  act 
of  congress ;  whether,  or  not,  the  State  promised  by  its  statute  to 
comply  with  those  terms ;  whether  the  statutes  of  the  State  are,  or 
are  not,  a  substantial  compliance  therewith ;  all  these  are  questions 
with  which  we  have  nothing  to  do.  The  comptroller  is  an  office* 
of  the  State  and  must  obey  its  laws.  He  cannot  disobey  them,  on 
the  ground  that,  by  the  contract  with  the  United  States,  the  State 
should  have  passed  a  different  law.  That  is  a  matter  between  the 
United  States  and  this  State.  Perhaps  the  statute  of  the  State  does 
not  conform  to  the  conditions  of  the  grant.  But  whether  it  does,  or 
not,  we  must  be  governed  by  it. 

The  first  clause  of  section  5  of  the  act  of  congress  declares, 
as  a  condition  of  the  grant,  that  if  any  portion  of  the  fund 
invested  or  any  portion  of  the  interest  shall,  by  any  action  or 
contingency  be  diminished  or  lost,  it  shall  be  replaced  by  the 
State ;  so  that  the  capital  shall  remain  undiminished  and  the  annual 
interest  shall  be  regularly  applied  without  diminution.  Now,  it  is 
urged  by  the  relator  that  that  condition,  accepted  by  the  State, 
constructively  imposes  on  the  State  an  obligation  to  make  good 
the  interest  at  the  rate  of  five  per  cent  at  all  hazards.    If  this 
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be  BO,  the  question  whether  the  comptroller  should  have  charged 
premiums  against  the  revenue  account  is  of  little  consequence; 
since,  on  that  theory,  he  is  to  pay  the  relator  five  per  cent  without 
any  reference  to  his  receipts.  But  certainly  the  comptroller  has  no 
right  to  compel  the  State  to  perform  this  contract,  which  it  is  sup- 
posed to  have  made  with  the  United  States.  If  such  a  contract  was 
made  by  the  act  of  1863,  it  is  for  the  legislature  alone  to  carry  it 
out,  by  providing  for  deficiencies  of  income.  The  comptroller  can 
only  obey  the  laws  already  passed. 

Further  still,  the  relator  stands  in  no  position  to  insist  on  the 
benefit  of  the  conditions  contained  in  the  act  of  congress.  The 
relator  is  a  mere  volunteer,  to  which  the  legislature,  by  chapter  585, 
Laws  of  1865,  appropriated  "  the  income,  revenue  and  avails  which 
shall  be  received  from  the  investment  of  the  proceeds  of  the  sale.'' 
The  legislature  did  not,  by  that  act,  or  by  the  provisions  of  chapter 
511,  Laws  of  1863,  agree  with  the  beneficiary  that  the  income 
should  be  five  per  cent  on  the  principal.  It  appropriated  the 
income,  such  as  it  might  be.  If  the  State  had  agreed  with  the 
United  States  that  it  would  replace  any  deficiency  of  the  interest, 
lost  by  action  or  contingency,  it  could  appropriate  the  amount  thus 
replaced  to  any  college  within  the  intention  of  the  act  of  congress, 
What  it  appropriated  to  the  relator  was  only  the  actical  income. 
To  give  the  construction  claimed  by  the  relator  would  be  to  carry 
the  doctrine  of  Lavyrenoe  v.  Fox  to  a  more  mischievous  extent  than, 
has  yet  been  done.  The  legislature  said  to  the  relator  we  will  give 
you  the  income  which  shall  be  received.  The  relator  now  says  to 
the  comptroller,  give  me  the  income  which  has  not  been  received ; 
because  the  State  promised  the  United  States  to  replace  any 
deficiency. 

We  think,  then,  that  the  relator  is  not  entitled  to  require  the 
comptroller  to  pay  five  per  feent  on  the  principal,  without  regard  to 
the  actual  income. 

Another  question  is  presented ;  and  that  is,  what  is  the  actual 
income  ?  The  comptroller  insists  that  the  sums  paid  for  premiums, 
commissions  and  accrued  interest  must  be  made  good  out  of  the 
earliest  receipts  of  income ;  and  that,  not  until  these  sums  shall  have 
been  made  good,  will  there  be  any  income  from  which  to  pay  the 
relator.     The  relator  insists  that  these  sums  are  not  chargeable 

Digitized  by  VjOOQIC 


PEOPLE  Kx  EEL.  CORNELL  v.  DAVENPORT.  183 

Third  Department,  Mat  Term,  1888. 

against  income,  but  that  thej  mnst  be  taken  from  the  principal ; 
thoB  imposing  an  obligation  upon  the  State  to  replace  the  deficiency, 
which  mnst  arise  therein. 

And  just  at  this  point  we  may  say  what  was  in  substance  said 
above.  The  relator  has  no  right  to  ask  the  comptroller  to  do  any 
act  which  shall  diminish  the  principal.  Even  if  we  were  to  assume 
that,  whenever  premiums  are  paid  on  the  purchase  of  investments, 
the  State  ought  to  pay  them,  as  it  might  pay  expenses  of  taking  care 
of  the  fund,  still  the  State  has  not  done  this.  And  the  comptroller 
has  no  right  to  do  it.  That  is,  he  cannot  treat  the  premiums  as  an 
expenditure,  which  the  State  ought  to  make  good,  and  which  he 
will,  therefore,  compel  the  State  to  make  good,  or  else  to  leave 
the  principal  impaired. 

The  sums  thus  charged  against  the  income,  or  revenue  account,  are 
of  three  kinds,  viz.,  accrued  interest,  commissions  and  premiums. 

JFirst.  Accrued  interest.  That  is  properly  charged  against  the 
income  account.  It  is  the  interest  already  earned  by  the  security 
purchased,  and  the  amount  of  it  will  be  returned  to  the  interest 
account  when  the  purchased  security  makes  its  next  payment  of 
interest. 

Second.  Commissions. 

The  act  of  the  State  (chap.  460,  Laws  1863,  §  3)  requires  that  all 
expenses  in  the  management  and  disbursement  of  the  moneys  which 
shall  be  received  from  the  sale  of  the  land  scrip,  shall  be  paid  out 
of  any  moneys  in  the  treasury  not  otherwise  appropriated ;  so  that 
the  entire  proceeds  without  any  diminution  whatever  shall  be 
applied  to  the  purposes  mentioned  in  the  act  of  congress.  Com- 
missions paid  on  the  purchase  of  securities  are  expenses  incurred  in 
the  management  of  the  moneys.  They  are  not  chargeable  to  the 
income  account,  nor  to  the  principal. 

Third.  Premiums.  These  present  the  most  important  and  most 
difficult  question.  When  the  law  of  1863  was  passed  it  was  evi- 
dently thought  that  a  safe  stock,  yielding  five  per  cent  on  the  par 
value,  could  be  purchased  at  par.  Financial  aflfairs  have  so  changed 
that  a  four  per  cent  stock  of  the  United  States  is  worth,  and  was 
worth  at  the  time  referred  to  in  the  present  papers,  more  than 
nineteen  per  cent  premium.  It  has  become  impossible  to  do  what 
was  contemplated  by  the  act  of  congress  and  by  the  statute  of  this 
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State,  viz.,  to  invest  the  fimd  in  safe  stocks  at  par  bearing  five  per 
cent  interest. 

As  between  the  State  and  the  United  States  we  do  not  think  that 
it  was  intended  that  the  State  should  guaranty  that  the  fund,  safely 
invested,,  would  forever  produce  five  per  cent.  All  that  could  have 
been  intended  was  that  the  State  should  replace  the  loss  of  the  f  und^ 
or  of  part  of  it,  arising  from  inability  to  collect  and  like  causes. 
And,  so  far  as  the  present  question  is  concerned,  there  is  nothing 
in  the  statutes,  which  the  relator  can  insist  upon,  as  a  guaranty  to 
it  that  the  fund  shall  be  preserved  inviolate. 

The  question  for  the  relator  is  what,  under  the  circumstances,  i& 
the  actual  income  of  the  fund.  The  income  from  an  investment 
is  that  which  it  earns,  remaining  itself  intact.  Now  it  is  plain  that,, 
so  far  as  the  present  question  goes,  it  matters  not  whether  the  comp- 
troller bought  these  United  States  stocks  in  the  market,  or  bought 
them  directly  from  the  government  itself.  But  the  matter  to  be 
decided  will  appear  more  clear,  if  we  consider  the  dealing  to  have 
been  directly  with  the  government.  Viewed  in  that  light  the  trans- 
action was  this:  The  comptroller  loaned  to  the  government  (in 
round  numbers)  $238,000,  receiving  therefor  its  agreement  to- 
repay,  in  the  year  1907,  $200,000,  and  meantime  to  pay  four  per 
cent  annually  on  the  latter  sum.  This  does  not  present  the  case 
of  a  loss,  or  accident,  or  failure  to  collect.  It  is  a  part  of  the 
bargain,  that,  in  ofder  to  secure  a  greater  amount  annually,  the 
lender  consents  to  take  less  at  the  end  of  the  loan.  If  the  comp- 
troller had  lent  to  the  government  $238,000,  to  be  repaid  in  full, 
he  would  have  received  rather  less  than  three  per  cent ;  taking  as- 
authority  for  that  statement  the  market  price  of  stocks,  and  the 
income  would  have  been  (say)  $7,100.  Hence  it  may  be  seen  that 
the  whole  of  the  $8,000  annually  received  on  the  four  per  cent 
stocks  cannot  justly  be  considered  income. 

It  is  a  common  matter  with  bankers  and  dealers  in  stocks  to  com- 
pute, by  the  aid  of  tables,  what  the  actual  income  is,  of  a  stock 
running  a  certain  definite  time,  for  which  a  certain  premium  is- 
paid.  That  actual  income  is  plainly  less  than  the  amount  yearly 
received,  because  the  premium  paid  must  be  so  distributed,  in  the 
calculation,  over  the  time  the  stock  has  to  run,  that  the  owner  at  the 
end  of  the  time  vrill  have  his  original  investment  unimpaired* 
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Otherwise  (though  he  may  not  notice  this),  he  will  have  been 
gradually  impairing  his  capital ;  in  fact,  using  it  up  in  the  form  of 
income. 

To  illustrate  this,  let  us  suppose  a  person  is  trustee  for  one  for 
life  with  remainder  absolutely  to  another.  The  trustee  holds 
$120,000.  If  he  invests  in  three  per  cent  United  States  bonds  at 
par,  the  tenant  for  Jife  receives  annually  $3,600  and  the  remainder 
man  wiU  (except  for  unf orseen  calamities)  have  the  estate  unimpaired* 

But  if,  in  order  to  give  the  tenant  for  life  a  better  income,  the 
trustee  invests  in  United  States  four  per  cei^ts  (say  at  120)  and  pays 
all  that  is  annually  received  to  the  tenant  for  life,  then  such  tenant 
receives  $4,000  annually,  and  the  remaiuder  man,  supposing  the 
tenant  to  live  to  the  year  1907,  gets  but  $100,000.  (See  Farwell 
V.  Tweddle,  10  Abb.  N.  C,  94.)  This  would  not  be  just.  Nor  on 
the  other  hand  would  it  be  just  to  stop  all  payment  of  income  for 
five  years,  until  the  annual  $4,000  had  made  up  the  premium  of 
$200,000. 

That  the  mode  of  charging  adopted  by  the  comptroller  is  not  fair 
may  be  seen  from  this.  In  a  year  or  two  the  revenue  \vill  have 
paid  these  premiums.  And  at  that  time  these  United  States  four 
per  cent  bonds,  standing  in  tlie  account  of  principal  at*  $200,000, 
will  still  be  worth  nearly  their  present  amount  of  $238,000.  So  that^ 
at  the  expense  of  the  income,  the  principal  will  then  have  been 
increased  by  about  $38,000;  an  increase  which,  of  course,  will 
eventually  be  lost,  when  the  bonds  are  paid  oflE. 

On  the  other  hand,  the  rule  above  stated  will  maintain  the  prin- 
cipal and  available  revenues  uniform.  That  rule  is  that  so  much 
only  of  the  moneys  received  annually  on  these  bonds  shall  be 
treated  as  income  as,  according  to  the  computations  and  tables  above 
mentioned,  they  are  found  to  produce.  (We  do  not  attempt  to 
make  the  calculation.  It  is  probably  about  $7,100.)  The  residue 
belongs  to  the  principal ;  and  annually  added  thereto  will  make  up 
for  the  gradual  depreciation  which  must  come,  as  the  bonds  approach 
maturity ;  and  will  keep  the  fund  unimpaired  when  they  are  paid  off. 

It  will  be  noticed  that  we  have  not  been  discussing  the  case  of 
accidental  losses,  or  of  fluctuations  in  value ;  but  only  the  case 
where  a  sum  has  been  invested,  upon  an  agreement  to  receive  back 
a  certain  definite  less  sum,  at  a  certain  fixed  time,  and  nicjmtiine  a 
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certain  annnal  payment.  In  that  ease  we  think  that  tlie  whole  of 
the  annual  payment  cannot  be  treated  as  income  ;  when  a  question 
arises  between  the  principal  fund  on  the  one  hand  and  the  income 
on  the  other.  The  income,  as  above  said,  from  an  investment  is 
that  which  it  earns,  remaining  itself  intact. 

The  view  of  the  matter  above  stated  will  probably  entitle  the 
relator  to  a  Tnamdcmma  requiring  the  comptroller  to  pay  a  certain 
sum  ascertainable  by  calculation.  And  that  amount  can  be  ascer- 
tained and  fixed  in  the  order. 

Order  denying  mandamus  reversed  and  m(mdamfU%  granted 
according  to  above  views.    No  costs. 

Present  —  Learned,  P.  J.,  and  Bookes,  J. ;  Boabdmak,  J.,  not 
acting. 

Order  reversed  and  m^m^Jomt^  granted  according  to  the  terms 
of  the  opinion. 


ELIZABETH  SNYDEE,  Appellant, v.  SYLVESTER  SNYDER 
AND  PHILIP  R.  SNYDER,  as  Exeoutobs,  etc.,  op  WILLIAM 
SNYDER,  Deceased,  Respondents. 

Executor — a  claim  onginaUy  existing  in  favor  of  an  exeutor  against  the  estate  qf  th$ 
deceased  must  be  presented  to  the  surrogate  for  aUofjoance,  although  U  is  hdd  at  the 
time  by  an  assigns  —  Code  of  OivU  Procedure^  sees.  2789,  2740. 

After  the  death  of  the  defendant's  testator,  one  of  the  defendants,  a  son  and  one 
of  the  executors  of  the  testator,  assigned  to  the  plaintiff,  his  wife,  through  a 
third  person,  all  claims  and  demands  which  he  had  against  the  testator,  or  his 
estate,  for  services  rendered,  under  a  written  agreement  entered  into  between 
him  and  the  testator  in  the  lifetime  of  the  latter,  in  supplying  the  testator  witli 
necessaries,  and  taking  care  of,  and  nursing  him. 

Held,  that  the  plaintiff  could  not  maintain  an  action  in  the  Supreme  Cou]t» 
against  the  executor,  to  recover  the  amount  due  under  this  agreement;  but 
that  the  claim  should  be  presented  to  the  surrogate  for  allowance  as  provided 
by  sections  2789,  2740  of  the  Code  of  Civil  Procedure. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
upon  the  trial  of  this  action  by  a  referee. 

The  plaintiff  is  the  wife  of  Philip  Snyder,  one  of  the  defendants. 
She  brings  this  action  to  recover  for  services  rendered  to  William 
Snyder,  deceased,  the  testator  and  the  father  of  Philip. 
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On  the  trial  of  the  action  the  plaintiff  called  as  a  witness  defend- 
ant Philip,  and,  nnder  the  objection  of  the  defendant  Sylvester, 
proved  the  care  which  his  wife  and  daughter  took  of  his  father. 
He  also  testified,  under  cross-examination,  that  he  took  the  care  of 
his  father  nine-tenths  of  the  time;  that  sometimes  his  sons 
helped  —  sometimes  his  wife  and  daughter;  that  they  all  lived 
together.  He  further  testified  that  he  assigned  this  claim  to  his 
wife  after  his  father's  death.  After  some  other  witnesses  had  testi- 
fied for  the  plaintiff  she  testified,  under  objection,  that  William 
Snyder  was  sick  in  1874, 1875, 1876, 1878.  The  plaintiff  then  gave 
in  evidence  a  vmtten  assignment  dated  February  19, 1879,  assigniug 
to  George  Barker  an  agreement  made  by  William  Snyder,  January 
17, 1874,  agreeing  to  pay  Philip  for  the  services  of  Philip  and  his 
family  in  taking  care  of  William  since  the  time  when  he  sold  Philip 
a  part  of  his  farm ;  and  all  moneys  due  under  the  agreement  and  all 
claims  and  demands  against  William  or  his  estate  due  from  him  for 
board,  care  or  services  of  Philip  or  his  family  in  taking  care  of  him. 
Also  an  assignment  of  the  same  date  from  Barber  to  plaintiff  of  all 
the  said  agreement  made  by  William,  dated  January  17,  1874,  and 
all  claims  and  demands  which  were  assigned  to  Barber  by  Philip. 
These  were  received  under  objection. 

The  defendant  then  moved  to  strike  out  the  evidence  of  Philip, 
as  it  then  appeared  that  he  was  assignor  to  plaintiff.  This  was 
granted  so  far  as  it  related  to  personal  transactions  and  communica- 
tions with  deceased. 

A  witness  called  for  the  plaintiff  then  proved  a  written  agreement 
by  William,  dated  January  17,  1874,  promising  to  pay  Philip  for 
the  services  of  himself  and  family  in  taking  care  of  him  since  the 
time  he  sold  to  Philip  a  part  of  his  farm.  The  claim  of  the  plain- 
tiff was  for  services  from  August  7,  1874,  to  the  death  of  the 
testator,  December  4,1878. 

The  referee  found  that  during  all  this  time  Philip  provided  for 
the  family  and  for  the  board  of  William,  and  the  plaintiff  and  his 
own  two  sons  and  daughter  and  supplied  the  house,  and  that  plaintiff 
performed  and  discharged  the  duties  of  wife,  mother  and  house- 
keeper; that  the  extraordinary  care  required  by  William  in  his 
sickness  was  rendered  by  Philip,  the  plaintiff,  Philip's  two  sons  and 
his  daughter ;  the  most  arduous  part  by  the  plaintiff. 
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The  referee  found  that  prior  to  this  action  Philip  assigned  to 
plaintifE  (through  Barber)  the  agreement  aforesaid  and  all  his  claims 
for  compensation  and  services  of  himself  and  family.  That  several 
times  since  1874  and  prior  to  his  last  sickness  William  promised  to 
pay  plaintifE,  Philip's  wife,  for  his  board,  when  in  usual  health  four 
dollars  per  week  and  from  one  to  seven  dollars  per  day  when  sick 
according  to  the  services ;  that  plaintiff  had  no  separate  estate  and 
carried  on  no  separate  business. 

He  also  found  that  from  1864  to  August  1874,  William  boarded 
with  Philip  and  PhiKp  furnished  board,  wasliing  and  lodging  to 
him  at  four  dollars  per  week,  for  which  William  settled  with  Philip 
August  4,  1874 

He  held  that  the  plaintifi  was  not  entitled  to  recover  for  the* 
value  of  the  services  rendered  by  her,  as  her  services  belonged  to 
her  husband,  and  that  she  could  not  recover  as  the  assignee  of  her 
husband  in  the  Supreme  Court. 

Merritt  JBjmg^  for  the  appellant. 

S,  D.  HaUiday^  for  the  respondents. 

Lbabned,  p.  J. : 

We  think  that  there  is  no  sufficient  evidence  that  there  was  any 
contract  made  with  the  plaintiflE  by  William  Snyder.  The  facts 
are  against  such  a  theoiy .  In  the  first  place,  down  to  August  4, 
1874,  it  is  undisputed  that  the  board,  etc.,  were  furnished  by  Philip 
and  Philip  was  paid  therefor.  Next  the  written  contract  of  Jan- 
uary 17, 1874  is  an  agreement  to  pay  Philip  for  the  services  of  him- 
self and  family  (which  included  the  plaintiff)  in  taking  care  of 
William. 

Again  there  is  no  reason  for  any  change  in  this  respect  after 
August  4,  1874.  William  continued  to  live  in  Philip's  house,  that 
is,  in  the  house  which  Philip  occupied,  the  same  as  before.  Philip 
and  his  family,  including  the  plaintiff,  continued  to  care  for  him  in 
the  same  manner ;  although  of  course  giving  him  increased  atten- 
tion, as  he  became  more  infirm.  Philip,  all  this  time,  had  the  use 
of  the  farm ;  that  is  from  1864  down  to  the  time  of  trial ;  without 
paying  any  rent.  Or  as  Philip  says :  I  have  not  paid  him  a  dollar 
for  the  use  of  the  land,  but  have  in  services  in  taking  care  of  him. 
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This  was  a  fann  of  seventy-five  acres,  after  Philip  had  bought 
twenty-three  acres  from  William ;  and  Philip  says  his  father  gave 
liim  a  deed  of  one-fifth  of  the  seventy-five  acres  and  of  twelve 
acres  for  taking  care  of  him  and  gave  him  also  the  stock  and  sheep. 
As  a  matter  of  fact,  too,  daring' all  this  time,  Philip  supplied  the 
provisions  and  necessaries  of  life ;  and  withont  dispute  the  labor 
of  his  two  sons  and  daughter  in  the  case  of  his  father.  It  is  not 
credible  that  there  was  a  bargain  by  which  the  labor  of  the  plain- 
tiff was  to  be  separated  out,  and  performed  on  her  own  account. 
Nor  is  there  any  evidence  to  justify  a  finding  that  the  plaintiff  was 
to  be  paid  for  the  provisions  which  Philip  furnished  and  for  the 
labor  aiKl  services  of  Philip  and  of  his  sons  and  daughter.  Yet  if 
one  construction  urged  by  the  plaintiff  is  to  be  followed,  she  was  to 
be  compensated,  not  for  her  own  labor  aJone,  but  for  that  of  the 
husband,  his  sons  and  his  daughter,  and  for  the  provisions  and 
necessaries  he  furnished.  Because  the  alleged  promises  to  plaintiff 
were  to  pay  four  dollars  per  week  and  extra  when  sick.  And  it  is 
not  pretended  that  this  amount  does  not  cover  all  that  William 
received  from  Philip  and  his  whole  family. 

There  is  no  need  of  any  such  unreasonable  construction.  The 
testimony  given  that  the  testator  promised  to  pay  plaintiff  so  much 
is  easily  understood.  It  was  a  statement  of  the  amount  to  be  paid, 
not  of  the  person  to  whom  the  amount  was  to  be  paid.  The  hus- 
band and  wife  were  living  together ;  both  taking  care,  as  was  right, 
of  the  infirm  father.  There  was  no  special  intent  to  pay  the  wife. 
And  this  is  very  evident  from  the  circumstance  that  by  giving  the 
husband  the  use  cff  the  farm  the  father  was  all  the  time  paying  him 
for  these  very  services,*  or  at  least  paying  him  in  part.  No  one  can 
fail  to  see  that  the  use  of  the  farm  was,  to  the  extent  of  its  value, 
to  pay  for  the  care  the  old  man  needed.  And  that  use  was  all  tlie 
time  going  to  Philip. 

Furthermore,  the  assignment  by  Philip  to  Barber,  and  through 
him  to  the  plaintiff,  is  additional  evidence,  if  any  were  needed,  that 
neither  the  plaintiff  nor  Philip  considered  that  tl;ie  claim  for  these 
services  was  hers  in  any  other  way  than  by  assignment  from  him. 

Against  all  these  circumstances  we  have  merely  the  testimony  of 
Philip,  of  his  two  sons  and  his  daughter,  that  they  heard  the  old 
man  say  he  would  give  the  plaintiff  four  dollars  per  week,  and 
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extras  as  aboye  stated.  Testknonj  to  such  converBations  are  of 
little  weight,  under  the  circumstances,  against  the  undisputed  facts* 
The  daughter  even  testifies,  on  cross-examination,  ^^he  told  my 
father  and  mother  he  would  give  them  so  much  for  taking  care 
of  him." 

The  referee  finds  that  Philip  assented  to  the  arrangement  made 
by  the  plaintifiE.  But  he  seems  to  rest  that  finding  upon  the  assign- 
ment by  Philip  to  the  plaintiff  through  Barber.  And  this  assign- 
ment is,  on  the  contrary,  a  repudiation  of  any  such  arrangement. 
For,  if  the  debt  was  contracted  with  plaintiff,  Philip  had  nothing 
to  assign. 

We  are  of  opinion,  therefore,  that  the  referee  erred  in  his  find- 
ings of  fact,  so  far  as  they  imply  that  there  was  any  contract  with 
the  plaintiff. 

Another  very  important  question  arises,  upon  which  unfortu- 
nately this  court  disagreed  when  the  case' was  here  before,  and  that 
respects  plaintiff's  claim  as  assignee  of  Philip.  The  question  is, 
whether  an  execntor,  having  a  simple  claim  against  the  estate  on 
contract,  can  assign  that  claim  to  a  third  person,  and  thus  authorize 
such  third  person  to  sue  the  executor  or  the  executors.  The  defend- 
ant insists  that  any  claim  of  one  executor  can  be  collected  only  by 
its  being  allowed  by  the  surrogate.  (Laws  1837,  chap.  460,  §§  33, 
87;  Code,  §§  2739,  2740.) 

As  is  well  known,  the  executor  could  formerly  retain  property  in 
satisfaction  of  his  claim.  {Rogers  v.  Iloeack^  18  Wend.,  319.) 
Now  that  right  has  been  taken  away ;  and  the  debt  must  be  allowed 
by  the  surrogate.  It  would  hardly  be  claimed  that,  if  there  were 
a  sole  executor,  he  could  assign  a  claim  which  he  had  against,  the 
testator,  and  permit  himself  to  be  sued  thereon ;  or,  at  least,  that 
such  suit  Would  protect  him  on  his  accounting. 

If  there  are  two  executors  and  one  has  the  assets  in  his  hands  and 
claims  a  debt  to  be  due  to  him  he  cannot  retain  in  satisfaction ; 
and  an  action  against  the  other  would  be  useless.  If  one  has  the 
assets  and  the  other  has  none,  and  if  the  latter  claims  a  debt  to 
be  due  to  him,  the  former  cannot  pay,  because  the  money  paid 
would  still  be  assets,  which  the  latter  could  not  retain  in  satisfac- 
tion  of  his  debt  until  his  debt  was  proved  before  the- surrogate. 
The  delivery  of  assets  by  one  executor  to  the  other  does  not  even 
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discbaxge  the  fonner.  {Mesick  v.  JHesioky  7  Barb.,  120.)  The 
claim  of  the  executor  can  only  become  effective  npon  allowance 
by  the  snrrogate.  (Kearney  v.  JUcITeon,  85  N.  Y  ,  136.)  And  it 
is  difficult  to  see  why  the  assignee  of  an  executor  should  stand  in 
any  better  position  than  the  executor  himself.  There  are  evident 
reasons  why  it  would  be  dangerous  to  permit  an  executor  to  give, 
by  assignment,  a  right  of  action  at  law  upon  a  claim  held  by  him 
against  the  estate. 

The  provisions  of  the  Revised  Statutes  on  this  subject  were 
intended  to  compel  an  executor  to  prove  his  claim  before  the  sur- 
rogate on  notice  to  the  persons  interested.  Suppose  he  assigns  his 
claim  and  allows  himself  to  be  sued  and  a  judgment  to  be  recovered 
against  him,  what  would  be  the  effect?  If  the  judgment  ip  to  be 
of  any  use  at  all,  then  it  can  no  longer  be  necessary  to  pro » e  the 
debt  before  the  surrogate,  and  those  interested  are  deprived  of  the 
opportunity  given  by  statute. 

It  is  claimed  by  the  plaintiff  that  the  Court  of  Chancery  had  (and 
therefore  that  this  court  has)  jurisdiction  of  controversies  between 
executors  in  regard  to  claims  of  the  estate.  And  some  cases  are 
cited  in  support  of  this  view.  Decker  v.  Miller  (2  Paige,  149)  was 
the  case  of  a  bill  filed  by  two  executors  against  a  co-executor  to 
compel  the  payment  of  a  bond  given  by  him  to  the  testator.  The 
defendant  claimed  the  right  to  retain,  in  preference  to  other  bond 
creditors.  That  was  before  the  Revised  Statutes.  Smith  v.  Law- 
rence (11  Paige,  207)  was  an  appeal  from  a  surrogate's  order 
and  not  a  case  of  original  jurisdiction.  Sanfard  v.  Sanford  (45 
N.  Y.,  723)  was  an  action  at  common  law  on  a  note.  The  plaintiff 
claimed  to  be  the  owner  in  her  own  right,  and  the  defendant  insisted 
she  was  not.  Wwrts  v.  JenTdne  (11  Barb.,  546)  held  that  an  action 
may  be  maintained  by  executors  against  their  co-executor  to  compel 
him  to  pay  a  debt  which  he  owed  the  estate,  necessary  to  pay  a  sum 
defereed  to  be  due  them  for  moneys  paid  on  account  of  the  estate. 
McGregor  v.  McGregor  (35  N.  Y.,  218)  was  the  revival  of  a  fore- 
closure action  by  one  executor  against  the  mortgagor,  a  co-executor. 

Thus  not  one  of  these  cases  shows  that  an  executor,  having  a 
claim  against  the  estate,  may  bring  an  action  therefor  against  his 
co-executor.  It  is  undoubtedly  unsafe  to  lay  down  an  absolute  rule 
iJiat  this  court  has  no  jurisdiction  of  this  class  of  actions.     Peculiar 
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circumstances  may  arise  when  jurisdiction  should  be  taken.  But, 
take  this  simple  case,  and  I  think  Philip  should  not  be  allowed  to 
maintain  an  action  against  Sylvester,  or  against  Sylvester  and  him- 
self jointly.  If  Sylvester  had  voluntarily  paid  this  claim  to  Philip, 
would  not  Philip  have  been  obliged  to  account  for  the  money  so 
paid  as  assets  ?  That  is,  before  he  could  retain  that  money,  he  must 
have  proved  his  claim  before  the  surrogate.  And  if  this  be  true  of 
a  voluntary  payment  it  is  necessarily  true  of  a  payment  under  a 
judgment  to  which  only  the  two  executors  are  parties.  The  char- 
acter of  the  funds,  whether  in  the  hands  of  one  executor  or  of  the 
other,  cannot  be  changed  until  a  decree  of  the  surrogate  is  had. 

The  finding  of  fact  then  must  be  reversed,  so  that  it  shall  be  found 
that  the  services  were  not  rendered  by  the  plaintiflE  on  her  own 
account  but  on  account  of  Philip,  and  the  indebtedness  did  not 
accrue  to  her.  And  the  judgment  must  be  affirmed,  with  costSy 
without  prejudice  to  the  presentation  of  any  claim  by  Philip  on  his 
accounting. 

Present — Learned,  P.  J.,  Boabdhan  and  Bookbs,  J  J. 

Judgment  affirmed,  with  costs,  without  prejudice  to  the  presentar 
tion  of  any  claim  by  Philip  in  his  accounting;  certain  findings  of 
fact  reversed  according  to  opinioti. 


,  ^  !^        HARET    JEWETT,    as    Recbivbb,    bto.,    Rbspondknt,    v. 
^  FREDERICK  H.  NOTEWARE  and  HARRIET  NOTE- 

WARE,  Appellants. 

Fratidvlani  conwyanee  —  a  debtor  may  give  one  creditor  a  prrforenee  Oder  anoth&r, 
wUhout  being  guiUy  cf fraud, 

A  wife  loaned  to  her  husband  the  sum  of  $1,100  belonging  to  her,  upon  the 
agreement  and  understanding  that  he  would  giye  her  security  therefor.  There- 
after he  ej^ecuted  and  delivered  to  her  a  mortgage  for  that  sum  and  the  interest 
accrued  thereon.  The  mortgage  was  given  for  the  purpose  of  protecting  and 
securing  the  payment  of  the  said  indebtedness  and  of  preventing  the  plaintiff 
(who  was  appointed  a  receiver  under  a  judgment  recovered  in  an  action  for 
slander  pending,  at  the  time  of  the  giving  of  such  mortgage,  against  the 
husband)  from  taking  the  property  by  virtue  of  any  judgment  that  might  ht 
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recovered  therein,  and  the  same  would  not  have  been  given  had  not  the  said 
action  been  pending. 
HMf  that  the  mortgage  was  valid,  and  could  not  be  attacked  by  the  receiver  so 
appointed  in  the  action  for  slander,  after  the  recovery  of  a  Judgment  therein. 

Appeal  from  a  judgment  in  favor  of  the  ph^ntiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  by  the  plaintiff,  as  the  receiver  of  the 
property  of  the  defendant  Frederick  H.  Noteware,  to  set  aside  a 
mortgage  given  by  him  to  the  defendant  Harriet,  his  wife,  upon 
the  ground  that  it  was  fraudulent  and  void  as  to  creditors.  The 
receiver  was  appointed  under  a  judgment  recovered  in  an  action 
for  slander,  brought  by  Alice  E.  Conant  against  the  defendant 
Frederick  Noteware. 

J,  MeChiirSy  for  the  appellants. 

Odbrid  L.  Smithy  for  the  respondent. 

Lbabned,  p.  J. : 

The  learned  justice  found  as  matter  of  fact  that  the  defendant 
Harriet  Noteware,  at  the  time  of  her  marriage,  had  a  separate  estate 
of  $1,200  in  her  own  right ;  that  soon  after  she  let  her  husband 
have  $1,100  upon  the  agreement  and  understanding  that  he  would 
give  her  security  therefor ;  and  that  the  mortgage  in  question  was 
given  to  secure  that  sum  and  the  accrued  interest.  He  f urtlier 
found  that  the  mortgage  was  given  for  the  purpose  of  protecting 
and  securing  the  indebtedness  which  she  had  against  her  husband ; 
and  for  the  purpose  of  thereby  preventing  the  plaintiff  in  the  slander 
suit  from  taking  the  property  of  her  husband  by  virtue  of  any  judg- 
ment which  that  plaintiff  might  obtain ;  that  the  mortgage  would 
not  have  been  given,  had  it  not  been  for  the  pendency  of  that  slander 
suit.  He,  therefore,  held  that  the  mortgage  was  fraudulent  as  to 
that  plaintiff,  and  that  it  was  given  for  the  purpose  of  hindering 
and  delaying  said  plaintiff ;  that  the  defendant  Harriet  and  her  hus- 
band, in  giving  and  receiving  the  mortgage,  had  been  guilty  of 
using  the  valuable  and  just  indebtedness  of  said  Harriet  against  her 
husband  as  an  instrument  of  fraud,  for  the  purpose  of  cheating  and 
defrauding  the  plaintiff  in  the  slander  suit,  and  hindering  and  delay- 
ing her  111  the  collection  of  her  judgment, 

Hun— Vol.  XXX.        26  Digitized  by  GoOglc 


J94  JE WE;TT  .  V.  NOTBWA«R 

The  proposition  of  la^  tboB  ^plie.d  is  tliis ;  that  if  .a  debtor 
mortgages  land  to  a  creditor  for  the  exact  amount  of  his  just  and 
lawful  debt,  that  mortgage  is  fraudulent,  if  the  debtor  and  creditor 
intend  thereby  also  to  prevent  some  other  creditor  from  collecting 
his  debt  out  of  that  land. 

We  think  that  proposition  is  incorrect.  A  debtor  has  a  right  to 
prefer  one  creditor  over  another,  even  though  the  effect  be  to  prevent 
that  other  from  collecting  his  debt.  Indeed,  whenever  an  insolvent 
debtor  gives  a  lien  to  one  creditor,  the  intent  must  be  to  put  the 
property,  to  that  extent,  beyond  the  reach  of  all  other  creditors. 

That  is  the  very  idea  of  preference.  There  is  nothing  fraudulent 
in  this.  It  is  a  well  admit):ed  right,  except  as  against  bankrupt 
laws.  When  a  debtor  is  insolvent  and  a  vigilant  creditor  obtains 
security  for  his  debt,  the  intent  of  both  debtor  and  creditor  is  that 
otler  creditors  shall  not  have  the  property  on  which  the  lien  is 
given,  except  subject  to  the  lien.  And  this  the  debtor  and  creditor 
may  lawfully  do. 

We  find  no  case  supporting  the  contrary.  In  Union  Bank  v. 
Wa7^ner  <19  Sup.  Ct,  N.  T.  [12  Hun],  306)  the  sons  were  not  cred- 
itors of  the  father.  Their  allied  agreen^ent  to  pay  his  debts  was 
a  part  of  the  fraudulent  transaction,  and  fell  with  it.  See  £eefe  v. 
Warner  (Third  Dept.,  Npv.,  1880),  following  the  decision  of  ^ellia 
V.  Clark  (20  Wend.,  24;  S.  C.,.4  HUl,  424). 

The  ease  of  Da/oia  v.  Zeopold  (87  N.  T.,  620)  was  of  similar 
character  in  this  respect  that  the  wife  was  not  a  creditor  and  the 
transfer  was  not  to  secure  a  debt  owing  to  her. 

The  case  of  Orotoninehidd  v.  KUtHdge  (7  ACetc.,  520)  was  one 
where  for  a  debt  of  $400  a  mortgage  of  $600  was  given,  in  order 
to  cover  the  property,  and  therefore  presents  an  entirely  different 
question. 

The  case  oiWadwxyrih  v.  WHUams  (100  Mass.,  126)  is  not  the 
case  of  a  creditor  to  whom  a  debtor  transferred  property  to  secure 
a  debt. 

These  are  the  only  cases  cited  by  the  plaintiff  to  sustain  the  posi- 
tion taken  by  the  learned  justice,  and  they  are  not  in  point  We 
do  not  see  how  the  act  of  a  bona  Jide  creditor  in  taking  security  for 
the  exact  amount  of  his  debt  can  be  fraudulent  as  to  other  creditors, 
no  matter  what  the  intent  may  have  been.    The  creditor  might 
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liaye  supd  tlie  de^^  !R^  ^^^^^  ^g^^  ^^^  recoyei^ed  a  jii4g];nent 
^hich  would  haye  becon^e  a  lien.  And  if  the  debt  w,^t^  valid  }\g[W 
could  another  creditor  have  objected  to  the  recovery  ?  {Bjea^d/f  y. 
Wheder,  76  2S".  T.,  213.) 

'  We  confine  onraelves  entirely  to  the  facte  as  found  by  the  Je^njed 
jasticCj  without  examining  the  question  whetl^^r  he  might  not  hiftve 
found  that  the  alleged  debt  was  not  a  valid  claim.  (See  in  th^t 
connection  Metsker  v.  Bonebrakey  27  Alb.  Law  Jour.,  f  71  [U  ,S. 
Sup.  a.]) 

The  judgment  is  reversed  and  a  new  trial  gran^jed,  cpstp  to  abi^o 
event 

Present — Leasned,  P.  J.,  and  Boajeudmait,  J. ;  Bookss,  J.^  not 
Biting. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 


Ix  THE  Matter  of  the  Assionmbnt  qf  JOSEPH  THOMPSQIf. 

Qmi&ral  auignmnU^a  tuurioui  dtbt  U  rendered  vaUd  by  being  included  in  the 
echeduie^  made  by  the  atpgnjorrr-  <'>  county  judgp  cannot  set  cmde  an  a^feignn^nt 
en  the  ground  thai  it  tpeu  procured  through  undue  influence  or  froffjid — by  uthat 
persons  such  an  application  should  be  made --1^77,  chap.  466,  and  1878,  chap.  818. 

Where  within  twenty  days  from  the  time  of  the  making  of  a  general  assignment 
for  the  benefit  of  creditors  the  assignor  prepares  an  inventoiry  of  his  property 
and  a  schedule  of  his  creditors,  and  includes  in  the  latter  the  owner  of  a  usu- 
rious bond  and  mortgage  given  by  him,  he  thereby  recognizes  the  validity  of 
the  bond  and  mortgage  and  renders  them  valid  and  enforceable  as  against  the 
assigned  property. 

Ohapin  V.  Thompson  (89  N.  Y.,  270)  follow^. 

Chapter  466  of  1877,  as  amended  by  chapter  818  of  1878.  providing  for  the  ma^g 
of  general  assignments,  does  not  confer  upon  a  county  judge  pqwer  to  enter- 
tain a  proceecling  to  set  aside  a  general  assignment  upon  the  ground  that  it 
was  procured  by  the  undue  influence  of  the  assignee,  or  was  made  with  the 
intent  to  hinder  and  delay  the  creditors  of  the  assignor. 

In  no  eyent  could  an  assignment  be  set  asidie  as  having  been  made  with  intent  to 
defraud  the  creditors  of  the  assignor  upon  the  application  of  the  latter,  or  of 
any  of  his  general  creditors  who  had  not  procured  judgments  against  him. 

Appeal  from  a  judgment  of  the  Oonnty  Court  of  St  Lawronioe 
countj 
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On  the  22d  of  October,  1877,  Joseph  Thompson  made  an  assign- 
ment to  Abiel  E.  Helmer  for  the  benefit  of  creditors  without  pre- 
ferences. 

In  October,  1878,  Thompson  presented  a  petition  to  the  County- 
Court  setting  forth  that  at  the  time  when  he  made  said  assignment 
he  was  not  insolvent  but  had  property  sufficient  to  pay  all  his  debts; 
that  the  assignment  was  procured  by  the  undue  influence  of  Helmer 
without  the  petitioners  understanding  the  purpose  or  effect  thereof. 
The  petition  also  set  forth  certain  facts  tending  to  show  that  Hel- 
mer had  mismanaged  the  trust,  and  also  that  there  was  an  error  in 
the  inventory  and  schedules.  The  petition  prayed  that  Helmer 
might  be  removed  ;  the  assignment  canceled,  the  property  restored 
to  the  petitioner,  and  Helmer  be  required  to  account.  Twenty-six 
of  the  creditors  of  Thompson  united  in  the  petition.  Thereupon  an 
order  was  made  by  the  County  Court  enjoining  Helmer  from  doing 
any  act  except  to  preserve  the  property,  etc.,  and  directing  that  a 
•citation  issue  to  all  parties  interested  as  creditors  or  otherwise,  to 
show  cause  why  Helmer  should  not  be  removed ;  the  assignment  be 
canceled ;  the  property  be  restored  to  Thompson,  etc.  Many  other 
creditors  appeared  upon  the  return  of  the  citation  and  joined  in  the 
petition.  Helmer  and  one  Chapin  a  creditor  appeared  and  opposed, 
A  hearing  was  had  and  testimony  was  taken  before  the  County 
Court.  And  thereupon  on  the  281h  of  November,  1879,  an  order 
was  made  by  the  County  Court  declaring  that  a  certain  bond 
and  mortgage  given  by  Thompson  to  Helmer  and  then  held  by 
Chapin  was  usurious  and  void;  that  the  assignment  thereof  by 
Helmer  to  Chapin  was  in  violation  of  Helmer's  duty  as  assignee ; 
that  Helmer  should  be  removed  as  assignee ;  that  the  assignment 
was  made  to  hinder,  delay  and  defraud  creditors,  and  should  be 
set  aside,  saving  the  rights  of  persons  dealing  with  the  assignee  in 
good  faith ;  that  Thompson  should  have  a  restoration  of  his  prop- 
erty after  his  just  debts,  etc.,  were  paid ;  that  Stillman  Foote  should 
be  appointed  receiver  of  the  assigned  estate;  and  that  Helmer 
should  transfer  the  same  to  him ;  that  Louis  Hasbrouck  should  be 
appointed  referee  to  take  an  accounting  of  the  assignee. 

An  accounting  was  had  before  the  referee  and  a  report  was  made 
by  him.  Thereupon  on  the  13th  of  July,  1880,  a  final  judgment 
or  order  was  made  by  the  County  Court  confirming  the  report ; 
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repeating^the  previous  finding  as  to  the  bond  and  mortgage,  order- 
ing Helmer  to  transfer  to  the  receiver  the  property  in  his  hands 
and  a  certain  balance  of  money  and  allowing  costs  and  disburse- 
ments, including  $200  extra  allowance  to  the  creditors,  payable 
by  Helmer  indiYidually. 

Helmer  and  Chapin  appeal  from  this  judgment,  bringing  up  also 
tlie  interlocutory  order  of  the  allowance  of  costs. 

Magone  c&  HoXbrooTc^  for  E.  J.  Chapin,  appellant 

Thomas  Sprattj  for  Abriel  E.  Helmer,  appellant. 

NeUon  L.  Robinaon^  for  Thompson,  respondent. 

Learned,  P.  J. : 

Passing  for  the  present  the  question  whether  this  assignment 
was  voluntary,  or  obtained  by  undue  influence,  we  turn  to  the  case 
of  Chapin  v.  Thompson  (89  N.  Y.,  270,  at  p.  275).  The  language 
there  used,  together  with  the  decision  of  the  court  in  modifying 
the  judgment  then  appealed  from,  show  that  the  making  of  the 
schedule  of  the  creditors  and  of  the  inventory  of  the  property  of 
Thompson  were  a  valid  recognition  by  Thompson  of  the  mortgage ; 
so  that,  as  against  the  assigned  property,  it  was  not  void  for  usury. 

It  has  been  urged  upon  us,  in  this  present  argument,  that  by 
section  3,  chapter  466,  Laws  1877,  the  schedule  and  inventory  may 
be  made  by  the  assignor  within  twenty  days  after  the  date  of  the 
assignment,  and  in  case  of  his  failure  then  by  the  assignee  within 
thirty  days  of  the  said  date.  And  counsel  have  said  that  if  the 
assignor  (and  still  more  if  the  assignee),  in  making  an  inventory 
and  schedule  after  the  execution  of'  the  assignment,  could  include 
therein  a  usurious  obligation,  and  could  thus  give  it  validity  as 
against  the  assigned  property,  then  the  assignor  (if  not  the  assignee) 
could  thus  change  the  effect  of  the  assignment  after  it  had  been 
executed.  That  is,  during  the  twenty  days  after  making  the  assign- 
ment, the  assignor  could  include  the  usurious  debt  as  one  which 
was  valid,  or  could  assert  its  usuriousness.  Thus  the  assignment 
would  have'ooe  effect  or  the  other,  according  to  acts  of  the  assignor 
(if  not  of  the  assignee),  done  subsequent  to  the  execution  of  the 
Assignment. 

There  is  much  force  in  this  objection..    But  the  opinion  above 
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cited'  eipi%l»ly  refers  to  an  inventory  and  schedule'  madd  purtaant 
to  tlifs  act,  as  being  sufficient  to' cut  off  the  defense  of  usury,  if  the 
debt"  wie're  therein  recbgiized;  And  in  the  veiy  case  ;there  decided, 
Which  arose  undei^' tW  a&igiinaerit  now  in  qhestion,  tte  inventory 
and  schedule  were  executed  ^^  days  after  the  assignment.  So  that 
thfe  court  nitist  hive  held  that,  by  an  inventory  and  schedule  made 
five  days  after  the  execution  of  the  assignment,  the  assignor  could 
recognize  a  debt  as  valid,  and  could  prevent  the  assignee  from  setting 
up  usury  in  behalf  of  the  assigned  estate.  And  yet  in  that  same 
opinion  (at  page  280)  the  court  say':  "  Thie  ^ecution  arid  delivery 
of  the  instrument  (that  is  the  assignment)  exdiules  the  granter  from 
any  further  dominion  over  it  or  its  subject  matter.^' 

There  would  be  no  difficulty  in  the  application  of  that  doctrine 
iii  those  cases  where  a  sdhedule  and  inventory  accompany  the  assign- 
ment. But  where  they  are  made  subsefquently  and  within  the 
twenty  daysy  it  would  seem  that  it  must  continue'  for  thiit  time 
discretionary  with  the  assignor  to  provide  for  the  payment  of  a 
usurious  debt  or  not.  For  a  general  provision  in  an  assignment  to 
pay  debts  does  riot  permit  the  payment  by  the  assigned  of  a  usuri- 
ous debt;  (Pratt  v.  AdamSy  7  Paige,  615,  cited  with  approval  in 
the  opinion  above  mentioned  at  page  278.)  Therefore  when  the 
assignment  was  executed  by  Thompson  and  accepted  by  Helmer, 
October  twenty-second,  it  did  not  authorize  the  payment  of  this 
usurious  debt.  But  the  making  of  the  inventory  and  schedules 
October  twenty-seventh  made  the  debt  valid  as  to  the  assigned 
property. 

The  finding,  theri,  of  the  County  Oottrt  that  Chapin  is  not  enti- 
tled to  any  relief  as  against  the  property  of  Thompson  in  the  hands 
of  his  assignee  is  erroneous.  And  this  is  of  great  importance, 
because  the  County  Court  has  appointed  Stillman  Foote  receiver  of 
the  assigned  estate ;  directing  him,  after  the  expenses  of  the  receiver- 
ship are  paid,  ^'  to  see  that  the  debts  of  the  assignor  Thompson, 
existing  at  the  time  of  the  assignment,  are  promptly  and  fully  paid." 
Inasmuch,  then,  as  the  decision  above  cited  holds  that  this  mortgage 
is  a'  debt  of  Thompson,  so  far  as  the  assigned  property  is  concerned, 
plainly  this  debt  is  one  of  those  which  the  receiver  is  directed  to 
pay.  Section  6  of  the  general  assignment  act  authorizes  the 
Cotmty  Court  to  remove  the  assignee  and  to  appoint  another.    This 
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had  been  p^acixdEhlty  done'Uy  the  removal  of  Helmer'and  the  appoint- 
ment of  Foote.  True,  Foote  is  called'  receiver;  probably  on  the 
theory  that  the  asBignment  had  been  set  aside.  But  he  ^vhisf  to  dis- 
charge the  duties  imposed  on  the  assignei^: 

A  most  important  question  aHs€»  aa  to  the  power  which  the  learned 
county  judge  has  assumed  to  exe¥eis<&  in  this  case.  He  has  assumed, 
as  a  court  of  equity,  to  maintain  a  proceeding,  not  to  enfoifce  ahd  carry 
out  the  trusts  of  the  assignment,  but  to  s6t  the  assignment  altogisther 
aside,  as  obtained  by  undue  influence  and  as  fraudulent  against  cred- 
itors. It  is  contended  by  the  appellants  that  he  has  no  sU(ih  juii^ic- 
tion.  All  jurisdiction  which  he  has  comes  from  the  general  assign- 
ment act.  There  is  nothing  in  that  act  which  implies  a  right  to  set 
asfde  an  assignment,  unless  it  be  the  lainguage  of  section  25,  viz., 
*^  that  after  the  filing  or  recordihg  of  an  assignment  under  this  act  the 
court  may  exercise  the  power  of  a  court  of  equity  in  roferonce  to 
th^  trust  arid  any  matters  involved  therein,"  The  authorities  cited 
by  the  respondents'  counsel  are^  Jfa^ft^  of^BonnsP  (8  Daly,  76)  and 
Matter  of  Cohn  (78  N.  T.,  252).  Both  of  these  are  cases  of  enforc- 
ing and  canying  out;  not  of  setting  a)6ide'  an  assignment ;  and  there- 
fore they  do  not  aid  in  the  decision  of  this  point.  To  e^Vcise  the 
powers  of  a  court  of  equity  in  reference  to  the  trurt,  and  any  mat- 
ters involved  therein,  by  no  means  implies  a  power  to'  set  aside  an 
aseighment  as  obtained  by  undue  influence.  Those  words  aro  to  be 
construed  in  reference  to  the  rest  of  the  act.  That  is*  plainly 
intended  to  provide  a  simple  and  inexpensive  method  of  enforoing 
and  closing  up  assignments  and  of  controlling  assignees.  But  an 
action  to  set  aside  an  assignment  for  any  cause  is  a  proceeding  of  a 
very  different  character.  And,  in  our  opinion,  is  not  within  the 
scope  or  intent  of  the  act.  We  come  to  this  conclusion  principally 
from  an  examination  of  the  whole  act ;  and  it  can  be  of  very  little 
use  to  cite  and  comment  upon  the  several  sections. 

The  powers  which  wero  exercised  by  the  County  Court  in  this 
respect  were  not,  as  we  think,  in  reference  to  the  trust,  or  to  any  mat- 
ters involved  therein.  They  were  powers  to  declare  that  there  never 
was  a  valid  trast ;  arid  such  powers  we  think  the  legislature  did  riot 
intend  to  give. 

There  is  another  difficulty.  Supposing  that  this  assignment  was 
made,  as  the  County  Court  held,  with  intent  to  hinder,  delay  and 
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defraud  cjreditors;  who  can  complain  J  Certainly  not  Thompson, 
the  alleged  fraudulent  assignor.  Nor  can  any  creditor,  unless  he 
shall  have  first  recovered  a  judgment.  {Southard  v.  Benner^  72 
N.  Y.,  424 ;  Sjpring  v.  Shorty  90  id.,  538.)  Yet  this  assignment 
is  set  aside  as  fraudulent  in  respect  to  creditors  at  the  instance  of 
the  assignor  and  of  persons  claiming  to  be  creditors,  no  one  of  whom 
appears  to  have  recovered  a  judgment,  according  to  the  schedules. 

We  have  not  considered  it  necessary  to  discuss  the  question  of 
fraudulent  intent.  The  principal  argument  for  such  intent  appears 
to  have  been  Thompson's  solvency.  That  might  be  a  reason  for 
thinking  he  was  over  persuaded  by  Helmer.  But  we  do  not  clearly 
see  how  a  solvent  man  can  intend  to  defraud  his  creditors  by  put- 
ting all  his  property  out  of  his  own  control  in  trust  for  their  imm'e- 
diate  payment.    {Ogden  v.  Peters^  21  IST.  Y.,  23.) 

As  we  are  of  the  opinion,  above  stated,  that  the  important  part- 
of  this  proceeding  was  not  within  the  jurisdiction  of  the  County 
Court,  we  think  that  the  allowance  of  counsel  fees  and  costs  should 
not  stand. 

The  judgment  appealed  from  is  reversed  in  the  following 
particulars : 

So  much  of  the  fourth  item  as  declares  that  the  bond  and  mort- 
gage are  usurious  and  void  and  that  Chap^n  is  not  entitled  to  any 
relief  therein  ajs  against  Thompson  or  his  property  in  the  hands  of 
the  assignee. 

The  whole  of  the  fifth  item. 

The  whole  of  the  eighth  item. 

Without  passing  upon  the  power  of  the  County  Court  to  appoint 
a  receiver,  as  the  assignment  is  no  longer  set  aside,  there  must  be 
an  assignee.  We  will  not  interfere  with  the  county  judge  in  remov- 
ing Helmer.  Perhaps  we  might  appoint  the  present  receiver 
assignee.  But  it  is  better  to  refer  the  matter  to  the  County  Court 
to  appoint  an  assignee  in  the  place  of  Helmer. 

The  appellants  have  costs  of  this  appeal  against  Thompson. 

Present  —  Lkabnkd,  P.  J.,  Boabdman  and  Booebb,  J  J. 
Order  reversed  as  stated  in  opinion. 
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JAMJES  J.  BLOOMER  and  JOKN"  B.  SULLIVAN,  as  Execu- 
TOSS,  BTO.,  OP  JOHN  SULLIVAN,  Deceased,  Appellants, 
V.  PATRICK  McINERNEY  and  JOHN  MOORE,  Impleaded 
"WITH  Others,  Respondents. 

Vwry — eanstrucHon  of  an  agreement  to  pap  intereet  in  advance — when  mehan 
a-greement  %»  not  tutmotu. 

Jfarch  27»  1876,  the  defendant  executed  and  delivered  a  bond  and  mortgage 
conditioned  for  the  payment  of  $1,600  in  one  year  from  date,  with  interest 
"semi-annually  in  advance."  In  an  action  to  foreclose  the  mortj^age  the 
defendant  claimed  that  the  agreement  to  pay  the  interest  in  advance  rendered 
the  instrument  usurious  and  void.  It  was  found  that  the  agreement  was 
entered  into  in  good  faith,  without  intent  to  evade  the  statute,  and  that  the 
parties  did  not  intend  to  pay  or  receive,  nor  did  they  suppose  or  believe  that 
the  instrument  provided  for  the  payment  or  reception  of  usurious  interest. 

Meld,  that  as  there  was  no  agreement  to  pay  any  precise  sum  the  instruments 
should  be  construed  as  providing  for  the  payment  of  such  an  amoimt  only  as 
could  be  legally  and  lawfully  charged,  that  is,  of  the  sum  of  fifty  dollars  and 
seventy-two  cents,  and  not  of  fifty-two  dollars  and  fifty  cents  at  the  commence- 
ment of  each  period  of  six  months. 

That  even  if  this  were  not  so,  the  well  established  rule  authorizing  interest  and 
not  discount  to  be  deducted  from  commercial  paper  having  a  short  time  to  run 
should  be  applied  to  these  instruments,  and  that  within  that  rule  the  agreement 
to  pay  f uU  interest  in  advance  was  lawful. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

J.  McChui/re^  for  the  appellants. 

Walter  IZoyd  Smithy  for  the  respondents. 

Lbabnkd,  p.  J. : 

This  is  an  action  to  foreclose  a  bond  and  mortgage.  The  first 
and  most  important  question  is,  whether  the  bond  and  mortgage  are 
on  the  face  usurious.  It  is  found,  and  correctly  found,  that  the  par- 
ties to  the  instrnments  did  not  know  or  suppose  or  believe  that  the 
agreement  therein  contained  was  an  agreement  to  pay  more  than 
kwful  interest ;  that  the  borrower  had  no  intention  to  pay,  and  the- 
lender  no  intention  to  accept  more  than  lawful  interest.  There  was, 
then,  no  device  or  artifice  to  evade  the  statute.  And  the  question 
Hun— Vol.  XXX        26 
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is  simply  whether  this  contract,  thus  made  in  good  faith,  must,  by 
its  terms,  be  held  to  be  nsnrions. 

The  bond' in' suit  was  nia'de  March  2f,  1876,  by  Patrick  itcln- 
erny  to  John  Sulfivaii,  conditioned  to  pay  $1,^00  in  orieyeaf*'  from 
date,  "with  iriferest  semi-anniially  in  advance.*'  The  niortgage  is 
to  the  same  effect.  And  the  defendant  contends  that  these  ihstrn- 
ments  are  nsnrions  by  reascta  of  the  words  "  in  advance.^' 

The  court  held  that  by  flresei  woMii  the  plaintiff  could  have 
received,  if  the  conditions  had  been  performed  by  the  mortgagor, 
three  dollars  and  sixty- eight  cents  in  excess  of  seven  per  odnt,  and 
that  the  bofid  and  mortgage  were  therefore  urfurious. 

In  saying  that  the  plaintiff  would  have  received  three  dollars  and 
sixty -eight  cents  in  excess  of  seven  per  cent  the  learned  court  prob- 
ably did  not  mean  that  that  amount  would  be  actually  received  by 
the  mortgagee,  because  the  agreement  was  only  for  interest,  that  is 
interest  at  seven  per  cent.  And  all  the  interest  which  the  mort- 
gagor agreed  to  pay  would  be  at  the  most  $10S.  But  the  learned 
court  probably  meant  that,  as  this  amount  was  to  be  paid  in  advance, 
the  mortgagee,  if  he  should  invest  the  interest  paid  hinl,  might 
make  six  nionths^  interest  thereon. 

Kow,  to  a  certain  extent,  the  same  may  be  said  of  any  contract  by 
which  interest  is  payable  semi-annually  or  quarterly.  On  this 
present  loan,  if  the  interest  were  payable  semi-annually,  the  interest 
on  the  half  year's  interest  would  add  about  one  dollar  arid  eighty- 
four  cents  to  the  amount  receivable  if  the  interest  were  payable 
yearly.  If  quarter  yearly,  two  dollars  and  seventy-five  cents.  If 
monthly,  about  three  dollars  and  thirty-six  cents.  But  it  is  not 
usurious  to  agree  to  pay  interest  at  more  frequent  timeis  than 
annually.  {Movyry  v.  Bishop,  5  Paige,  98 ;  Meyer  v.  Muscatine^ 
1  Wall.,  384.)  It  therefore*  appears  that  the  possibility  that  the 
lender  may,  on  a  contract,  have  the  benefit  of  getting  interest  upon 
interest  does  not  of  itself  make  the  contract  usurious. 

But  we  may  turn  to  the  cases  which  have  discussed  a  question 
somewhat  similar  in  regard  to  commercial  paper.  In  these  cases 
the  question  examined  has  not  been  as  to  the  time  when  interest 
may  be  taken,  but  as  to  the  amount.  Wlien  an  accommodation 
note,  payable  at  a  future  day  without  interest,  is  discounted  at  a 
bank,  the  profit  which  the  bank  is  to  receive  for  the  use  of  its  money 

Digitized  by  VjOOQIC 


BLOOMER  v.  McIN^^  208 

Thikd  DfiPAH-nteirr,  iLly^I^k;  1883:     _ 

is'ni^dedll^ly'talt^  in  advfmc^^  The  only  qtlcjstlon  has  been  as  to 
the'jJrbper  mode  of  coinputafioti^  Of  courfefe  the  perfecrOy  acctfiite 
mode  is'  tb  dedtict  discotmt:  The  cbmmdn,  perhapdnhiyersal,  prac- 
tice is  to  deduct'  interest.  A'lid  this  is  not  nsnnotisl  (Barik  cf 
Utica-^.  V^ager^  2  Cow.,  712;  Ma/rvi/M  v.  Bymieri,!^!^.  Y.,  227.) 
The*  reason  undoubtedly  is  that  for  the  short  titrid  for  which  com-  ' 
ni^rcial  paper  rdns  the  diffetencfe-  between  interest  ah(f  discount  is 
small.  While  if  a  loan  Tv^ere  foi^  fiftSe'n  yeafrsahd  aJi  thc(  interest 
(not  discouiit)  Were  taieh  id'  lidviiiice'  there  would*  be'  nothing  for 
the  boh'dwcr  tb  receive.  This  Bfe'ttTed  rule  that  interest  instead  of 
discount  may  be  taken  has  been  recognized  in  chapter''  409,  Laws 
1 882,*.  section  68.    How  th^n  does  that  rule  afiect  this  contract ! 

If  this'confriftit'isustfribus,  it  is'  so  only  bebatise  b;^  its  express 
telrinrit  is  a  prbmisi^'to  pay  moi^  thkn  legal  ihtercist.  But  there  is 
no  promise  to  pay  any  precise  sum.  The  contract  only  fixes  the 
time  when  interest  shall  be  paid,  without  saying  how  much  shall 
then  be  paid.  It  is  a  fair  construction  then  that  only  so  much 
shall  be  paid^  ?&'  didi'  theb  Bd  leigally  chargeable—^  so  much  a(8  is 
lawful.  If  the  rate  of  interest  is  seven  per  cent  (as  it  was  at  that 
time),  and  if  interest  is  to  be  paid  in  advance  for  six  months,  how 
much  is  the  borrower  to  pay  ?  According  to  the  deciBion  of  the 
learned  justice  fifty  dollars  and  seventy-two  cents.  And  since  there 
was  no  intent  to  take  usury  and  the  borrower  seeks  to  defeat  his 
contract  on  the  ground  that  its  terms  expressed  an  unlawful  con- 
tract, t)iere  is  no  reason  why  we  should  construe  the  promise  to  pay  ' 
intierest  in  advance  to  be  an  unlawful  promise,  when  it  may  have  a 
lawful  meaning.  What  the  parties  afterwards  did  is  of  no  conse- 
quence, as  the  question  is  not  one  of  intent,  but  of  construction. 
The  question  is,  had  the  borrower  tendered  the  lender  fifty  dollars 
and  seventy-two  cents  for  the  interest  in  advance,  would  not  that 
have  been  a  performance  of  the  contract  ? 

But  even  if  we  were  to  assume  that  the  agreement  meant  that 
fifty-two  dollars  and  fifty  cents  was  to  be  paid  in  advance,  the  con- 
tract falls  within  the  rule  above  stated  ^  that  for  short  periods,  in 
this  case  for  periods  of  six  months^  the  law  will  not  make  the  strict 
distinction  between  interest  and  discount.  It  will  permit  the  pay- 
ment of  interest,  where  a  strict  calculation  would  justify  only  dis- 
count.    We  ought  to  apply  this  well  known  rule.     To  illustrate. 
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suppose  a  bond  and  mortgage  were  made  payable  in  six  months  with- 
out interest,  and  the  lender  should  deduct  from  the  money  advanced 
interest  not  discount ;  would  it  be  just  or  reasonable  to  draw  a  dis- 
tinccion  between  such  a  case  and  tjie  case  of  commercial  paper  given 
for  the  same  length  of  time,  and  to  say* one  transaction  is  valid,  the 
other  usurious  ?  It  is  tme  that  the  rule  grew  up  in  regard  to  com- 
mercial paper,  but  it  has  become  a  rule  and  parties  are  justified  in 
relying  upon  it.  The  question  never  seems  to  have  been  raised  as 
to  bonds  and  mortgages.  So  the  courts  must  now  make  a  rule. 
And  the  rule  that  they  make  should  be  in  harmony  with  that  which 
has  been  made  already. 

In  the  view  thus  taken  it  becomes  unnecessary  to  pass  upon 
several  other  questions  which  would  otherwise  be  important. 

The  judgment  is  reversed,  a  new  trial  granted,  costs  to  abide  the 
event. 


BooKES,  J.,  dissented. 

Present — Lbabnbd,  P.  J.,  Boardmjo^  and  Booebs,  J  J, 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event. 
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EMMETT  O'NEIL,  as  Exboutob,  irro.,  of  JAMES  E.  O'NEIL, 
Appellant,  v.  WILLI  A.  M  W.  BENDEE,  Ebspondent.* 

Bumrrums^contmU  of  crdw  direcUng  Us  service  tipon  a  nonresident^  Code  of  OM 

Procedure,  sec,  440. 

Under  section  440  of  the  Code  of  Civil  Procedure,  providing  for  the  service  of 
a  summons  upon  a  non-resident,  it  is  sufficient  if  the  order  directs  the  service 
to  be  made  by  publication  and  by  depositing  the  proper  papers  in  the  post-office. 
It  is  not  necessary  that  it  should  also  provide  that  the  service  may,  at  the  option 
of  the  plaintiff,  be  made  on  the  defendant  personally  without  the  State. 

BiUen  v.  Chrifflth  (16  Hun,  454)  criticised  and  distinguished;  WeU  v.  Martin  (84 
Hun,  645),  approved. 

Appeal  from  an  order  made  at  a  Special  Term  setting  aside  a 
judgment  entered  in  the  clerk's  office  of  Schenectady  county,  on 
the  1st  day  of  March,  1880,  in  favor  of  the  plaintifE,  on  the  ground 


•Decided  September  Term,  1881. 


Digitized  by 


Google 


0*NEIL  V.  BENDER.  205 

Third  Department,  May  Tbbh,  1888. 

that  the  order  of  publication  of  the  summons  herein  was  void,  for 
the  reason  that  it  did  not  contain  a  direction  for  a  personal  service 
of  the  summons  out  of  the  State  in  addition  to  that  for  publication. 
The  order  provided  "  that  the  summons  herein  be  served  on  the 
said  defendant  by  publishing  the  same  in  two  newspapers  printed 
and  published  in  the  city  of  Schenectady  once  a  week,  for  six  suc- 
cessive weeks,  to  wit,  the  Schenectady  Evening  Star  and  the  Sche- 
nectady Daily  Union,  and  that  on  or  before  the  day  of  the  first 
publication  of  said  summons,  as  aforesaid,  the  plaintiff  deposit  in 
the  post-office  at  Schenectady  a  copy  of  said  summons,  complaint, 
and  of  this  order,  inclosed  in  a  sealed  post-paid  envelope  and 
directed  to  said  defendant  at  Aurelius,  in  said  State  of  Michigan." 

J).  0.  Beattie^  for  the  appellant. 

Efwngerford  <6  Hotalingj  for  the  reepondent, 

B0CKE8,  J. : 

The  order  for  the  service  of  the  summons  (the  defendant  being 
a  non-resident  of  the  State)  directed  service  thereof  by  publication 
and  deposit  in  the  post-office ;  but  the  alternative,  to  wit,  ^^  or,  at 
the  option  of  the  plaintiff,  by  personal  service  of  the  summons  and 
of  a  copy  of  the  complaint  and  order,  upon  the  defendant  person- 
ally, without  the  State,"  was  omitted.  (Code  of  Civil  Pro.,  §  440.) 
Because  of  this  omission  the  order  was,  by  the  Special  Term,  held  to 
be  defective,  and  for  that  reason  the  judgment  against  the  defendant 
entered  by  default  was  set  aside.  The  ruling  at  Special  Term  was 
put  on  the  authority  of  Bitten  v.  Oriffith  (16  Hun,  454),  a  case 
decided  in  the  General  Term  in  the  Fourth  Department.  It  was 
there  said  that  the  order  was  a  nullity,  ^^  because  it  did  not  direct, 
in  the  alternative,  both  a  publication  and  personal  service  out  of  the 
State,  at  the  option  of  the  plaintiff;"  but  such  holding  was  not 
essential  or  necessary  to  the  decision  in  that  case.  There  the  order 
did  not  contain  any  direction  for  publication,  as  the  Code  required 
it  should,  and  for  this  reason  alone,  as  was  subsequently  decided  in 
Weil  V*  Martin  (hereafter  cited),  the  order  was  defective  and  a 
nullity.  What  was  said,  therefore,  in  Bitten  v.  Oriffith^  as  to  the 
alternative  clause,  was  entirely  obiter.  In  the  case  in  hand,  the 
order  directed  the  publication  of  the  summons  and  its  deposit  in 
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the  post-office,. with  a  copy  of  the  complaint  and  order  in  due  fprm* 
This  point  of  difference  betYfeen  the  case  in  16  Hjin  and  the  ope 
before  ns  was  poticpd  and  commented  on  in  Weil  v.  Martin,  decided 
at  General  Term  in  the  First  Department.  (24  Hnn,  645.)  I  can 
do  no  better  than  to  quote  from  the  opinion  of  Mr.  Justice  Daniblb, 
concurred  in  by  Davis,  P.  J.,  and  Brady,  J.,  in  that  case.  The 
learned  judge  s^ys  as  follows :  ^^  The  x^rder  made,  wl^ch  directed 
the  publication  of  -the  s^mnions^  did  Qot  declare  that  the  summons 
and  complaint  might,  at  ;the  option  of  the  plaintiff,  be  served  per- 
sonally upon  the  defendants  outside  of  ^the  limits  of  the  State,  and  on 
that  account  it  .has  b^en  objected  to  as  insufficient.  But  ^  no  ^ry* 
ice  of  that  nature  was  made  upon  either  of  these  defendants,  there 
does  not  appear  to  be  any  substantial  support  for  this  objection. 
The  case  of  Bitten  v.  Oriffith  {},6  fipn,  46^)  is  not  an  4othjpi;rity 
sustaining  the  propriety  of  the  position  which  has  been  taken,  for 
there  the  order  contained  no  direction  for  any  publication  whatever, 
while  the  provision  made  by  the  Code  is  peremptory  that  ^ch  direc- 
tion must  be  given  to  warrant  a  substituted  service  of  this  natujna  of 
the  summons, and  complaint.  To  that  extent  the  order  is  required  to 
go  in  all  cases,  in  order  to  conform  to  the  unqualified  enactment  con- 
tained in  the  Code  upon  this  subject.  (Code. of  Civil  Procedure, 
§  440.)  It  is  only  when  the  plaintiff  may  desire  to  avail  himself  of 
the  privilege  created  of  serving  papers  personally  out  of  the  State, 
that  the  order  is  required  to  provide  for  the  exercise  of  that  right. 
It  is  an  alternative  which  he  may  or  may  not  desire  to  secure,  and 
when  it  is  not  expected  that  the  papers  will  be  served  personally 
'  beyond  the  limits  of  the  State,  no  propriety  exists  for  the  insertion 
of  the  optional  right  to  make  such  service  in  the  order  of  ^publica- 
tion. For  the  purpose  of  authorizing  the  service,  which  was  made, 
the  order  was  entirely  complete,  and  the  objection  taken  to  it  was 
rightfully  overruled."  In  this  conclusion  we  are  inclined  to  concur. 
The  present  provisions  pf  the  Code  of  Civil  Procedure  differ  some- 
what from  the  former  in  the  language  employed ;  and  it  is  supposed 
that  the  practice  is  thereby  changed  in  some  respects.  {Hitten  v. 
Gfriffith^  Weil  v,  Martin.)  According  to  those  decisions  the  order 
should  now  contain  the  alternative  provision  for  personal.9ervice  with- 
out the  State,  in  case  that  mode  of  service  was  intended  to  be  made ; 
but  perhaps  it  may  yet  be  held,  when  the  point  comes  squarely 
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before  t)jLe  ffouity  that  ^  party  maj  now  have  ^separate  onjers  to  meet 
the  altenxatiYis, mode  of  aeryice  which  he  may  choose  to  adopt.  It 
is  not  here  liiteuded  to  dj^cidjs  that  this  may  be  done,  as  such  deci- 
sion wpnldjseepi  in.,cQnflict  with  Bitten  v.  OriffUh^  and  with  some 
expressions  of  the  court  in  W^  v.  Mwrpin,  But  on  reading  sec- 
tions 488,  443  ^aud  1641  in  connection  with  section  440^  it  does  not 
seem  entirely  clear  that  aepantte  orders  nmy  not  be  had.  Theise 
sections  bear  o,n  the  sabject  ni^der  examination,  imd  were,  as  it 
appears,  overlooked  in  the  cases  cited.  Let  these  four  sections  be 
read  together,  sts  they  should  be  in  order  to  their  fair  and  just  con- 
struction, and  it  may  be  urged  with  great  propriety,  that  a  separate 
order  may  be  made,  directing  personal  service  without  the  State. 
But  it  is  not  necessary  here  to  determine  the  question  whether  sepa- 
rate orders,  one  for  publication  and  deposit  in  the  post-o^ce, 
another  providing  for  personal  service  without  the  State,  are  or  are 
not  now  authorized  by  the  'Code  of  Civil  Procedure.  It  is  sufficient 
here  to  hold  (following  the  decision  in  Weily.  Ufartin)  that,  for  the 
purpose  of  upholding  the  service  which  was  made  in  this  case,  the 
order  objected  to  was  well  authorized  and  complete.  Whatever  was 
said  in  Ritten  v.  Oriffith  adverse  to  this  condusjion  was  overruled 
by  the  decision  in  Weil  v.  Martin. 

The  point  above  considered  was  the  only  one  on  which  the  deci- 
sion at  Special  Term  was  based;  ))ut  it  is  now  urged  tl^at  the 
motion  to  set  aside  the  judgment  was  well  and  properly  granted, 
also,  on  other  grounds  of  irregularity.  It  must  be  noted  that  the 
defendant  does  not,  by  his  motion,  ask  to  be  allowed  to  defend  the 
action  on  the  merits.  He  makes  no  affidavit  of  merits,  and  he 
appears  only  for  the  purposes  of  the  motion,  not  generally  in  the 
action.  He  bases  his  motion  purely  and  entirely  on  technicalities. 
In  such  case  he  may  be  met,  and  his  motion  may  be  answered  by 
technical  objections  to  it.  He  was  then  bound  to  specify,  in  his 
notice  of  motion,  the  irregularities  complained  of.  Now,  the  first 
ground  specified  in  the  notice  is  that  there  was  no  proof  that  the  sum- 
mons and  complaint  were  served  on  the  defendant ;  and  the  second 
ground  specified  is  that  the  proof  did  not  show  that  the  summons, 
complaint  and  order  for  publication  were  served  as  directed  in  the 
order  of  publication.  These  specifications  pointed  only  to  the  form 
of  £he  order  and  its  mode  of  service,  and  we  are  of  the  opinion 
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that  both  of  these  grounds  of  irregularity  were  untenable,  as  the 
case  WBS  made  at  Special  Term.  There  was  a  third  ground  stated 
in  the  notice,  to  wit,  that  the  oi-der  for  publication  was  "  irregular 
and  void,  not  being  in  accordance  with  the  requirements  of  the 
Code  of  Civil  Procedure,  or  the  statute  in  such  case  made  and  pro- 
vided." This  specification  is  quite  too  general  to  meet  the  require- 
ments of  the  rule.  Why  irregular  and  void,  or  in  what  respect  not 
in  accordance  with  the  requirements  of  the  Code  or  of  the  statute, 
is  not,  as  it  should  have  been,  specifically  pointed  out.  Besides, 
according  to  the  decision  in  Weil  v.  Martin^  in  which  we  concur, 
the  order  was  in  due  form  to  authorize  service  by  publication  and 
deposit  in  the  post-oflSce.  It  is  also  suggested  that  causes  of  action 
are  improperly  united  in  the  complaint.  But  this  ground  of  error 
is  not  alluded  to  in  the  notice  of  motion,  and,  besides,  it  would  be 
more  appropriately  a  subject  of  consideration  on  an  application  to 
be  allowed  to  defend  the  action  on  the  merits.  This  application  is 
not  of  that  character. 

The  order  appealed  from  must  be  reversed,  with  ten  dollars  cobIb 
of  appeal  and  disbursements,  and  the  motion  to  set  aside  the  judg- 
ment should  be  denied,  with  ten  dollars  costs. 

BoASDMAK,  J.,  concurred ;  Lbasned,  P.  J.,  taking  no  part    • 

Order  reversed,  with  ten  dollars  costs  and  printing  disbunementi. 
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CASES   NOT   REPORTED  IN   FULL. 


OLIVEE  PORTER,  Appellant,  v.  WILLIAM  A.  ROBINSON 

AND   OtHSBS,   RsSPONBENTB.* 

I¥u9tee9  of  a  unian  $ehool  district — c^nstUuU  a  body  corporate — 1864,  ehap.  555, 
tiiU9,9ee.  7 — meeting  of  ihatnutee$ — whatnotieeiherecf^muitbegieentothetrut' 
iee$  —  w?ien  a  notiee  need  not  be  given  to  a  member  who  ie  abeentfirom  the  State  and 
could  not  attmd'-membere  are  prenmed  to  have  ootiee  ef  a  regular  meeting-^ 
renewal  of  taa  warrant. 

Appeal  from  a  judgment  of  the  County  Court  of  Cortland  county 
in  favor  of  tiie  defendants,  entered  upon  a  verdict  directed  by  the 
court,  and  from  an  order  denying  a  motion  for  a  new  trial  made 
upon  the  tninutes  of  the  judge  before  whom  the  action  was  tried. 

In  the  year  1877  the  defendants,  acting  as  the  trustees  of  a  school 
district  in  the  town  of  Homer,  in  the  county  of  Cortland,  made  an 
assessment  against  the  appellant  Porter  for  a  school  tax  levied  for 
the  benefit  of  said  district.  Under  a  warrant  issued  by  them  to 
collect  the  amount  of  the  tax  and  a  renewal  thereof,  and  in  virtue 
of  the  directions  therein  contained,  the  collector  seized  certain  prop- 
erty belonging  to  the  plaintiff  of  the  value  of  something  over  $300. 
A  portion  of  the  property  was  sold  by  the  collector ;  the  unsold  por- 
tion he  offered  to  return  to  Porter,  but  the  latter  would  not  accept 
it.  For  this  taking  this  action  was  brought  in  the  County  Court  of 
Cortland  county. 

Upon  the  first  trial  a  recovery  was  had  by  the  plaintiff  for  the 
value  of  the  property  so  taken  and  seized,  but^mpon  appeal  to  thia 
court  the  judgment  entered  upon  the  verdicr^as  reversed  and  a 
new  trial  was  ordered.  Upon  the  second  trial  the  plaintiff  was  non- 
suited, and  upon  a  motion  for  a  new  trial  before  the  counl^  j^^S®' 
the  same  was  denied. 

The  court  at  General  Term  said :  "  The  Union  School  District 
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No.  1  of  Homer  had  been  duly  organized  under  LaM's  1864,  chapter 
655,  title  9.  The  trustees,  or  board  of  education,  were,  therefore,  a 
body  corporate.  (Sec.  7  of  that  title ;  Basaett  v.  Fiah^  75  N.  Y., 
303,  at  311.) 

"  On  the  second  Tuesday  of  October,  1 877,  Stone,  one  of  the  defend- 
ants, was  elected  a  trustee.  He  was  then  in  Minnesota ;  had  gone 
from  the  State  August  29, 1877,  and  did  not  return  till  November 
14,  1877.  He  received  no  communication  from  the  defendant 
Webb,  who  was  then  clerk  of  the  school  district  during  his  absence. 
But  he  was  notified  by  defendant  Bennett  October  17,  1877,  of  his 
election.  The  notification  was  by  letter,  received  during  his  absence 
in  Minnesota.  After  his  return  he  acted  as  trustee  for  the  first  time 
December  20,  1877.  The  first  question,  then,  presented  is,  whether 
the  warrant,  signed  November  9, 1877,  by  eight  trustees  and  not  by 
Stone,  and  signed  at  a  meeting,  of  which  he  was  not  notified,  is  valid. 

'^As  the  trustees  form  a  corporation,  it  may  be  doubted  whether 
chapter  321,  Laws  of  1874,  is  applicable.  The  similar  cases  in 
which  that  chapter  (or  the  section  of  the  Revised  Statutes  thereby 
amended)  has  been  held  to  apply  are  caaes  of  school  district  oflScers 
not  incorporated. .  For  instance,  Keder  v.  Frost  (22  Barb.,  400). 
But  since  the  decision  in  BasseU  v.  Fifih  we  must  recognize  the 
corporate  character  of  these  trustees  of  their  school  districts. 

^'  To  them,  as  a  corporation,  either  the  commoa-law  rule  or  sec- 
tion 6  of  1  Bevised  Statutes,  marginal  page  600,  seems  to  apply,  when 
we  consider  the  validity  of  a  meeting.  That  section  declares  that  a 
majority  shall  be  a  sufficient  number  to  form  a  board  for  the  trans- 
action of  business,  and  that  every  decision  of  a  majority  of  the  per- 
sons duly  assembled  as  a  board  shall  be  valid  as  a  corporate  act. 
The  only  question,  then,  would  be  whether  an  omission  to  notify 
one  of  the  trustees  would  show  that  the  majority  were  not  duly 
assembled  as  a  board,  and  would  show  that  the  decisions  of  that 
majority  were  not  valid.  I  should  be  of  the  opinion  that  such  mere 
lomission,  in  the  absence  of  bad  faith,  would  not  invalidate  the  act 
of  the  majority  exercising  corporate  powers. 

^^  But  in  the  present  case  it  is  hardly  necessaiy  to  decide  that 
question.  The  object  of  notice  is  to  give  the  person  notified  an 
opportunity  to  attend.  There  is  no  other  virtue  in  the  notice. 
INow  when  a  person,  elected  as  trusted,  is  at  the  tinie  of  his  election 
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in  a  distant  State  and  continues  there  all  the  time  nntil  after  the 

meeting  in  question,  never  having  had  any  formal  notice  of  hiff 

election,  it  would  be  unreasonable  to  say  that  a  meeting  was  made 

invalid  by  a  failure  to  give  him  notice  thereof.    Must  a  personal 

notice  be  served  on  him  in  MLnnesota?    Or  if  a  notice  left  at  his 

house  is  6u£Scient,  of  what  use  would  it  be  to  one  who  was  beyond  its 

reach  ?    It  cannot  be  necessary  to  do  an  act  which,  when  done, 

would  be  of  no  use.    By  remaining  where  he  could  not  attend  the 

meetings  of  the  board,  of  education,  Stone  practically  waived  any 

notice  of  such  meetings ;  and  indeed  put  it  beyond  the  power  of 

the  proper  o£Scer  to  give  any. 

And  it  further  may  be  noticed  that,  according  to  some  of  the 

testimony,  the  assessment-roll  and  tax  list  were  submitted  to  the 

board  and  acted  upon  at  a  regula/r  meeting.    ''Of  the  time  of 

holding  such  meetings  the  members  are  presumed  to  have  notice. 

{People  Y.  Batchdor,  22  N.  Y.,  128.)    We  think,  therefore,  that 

the  objection  above  discussed  as  to  the  validity  of  the  warrant  is  not 

well  taken.    Nor  do  we  think  that  the  plaintiff's  objection  to  the 

renewal  is  well  taken.     There  is  no  reason  why  the  board  should 

wait  until  the  warrant  had  run  out  before  making  the  renewal" 

(Sec.  86,  tit.  7,  chap.  555,  Laws  1864.) 

«  «     ^  «  •  • 

J.  McOuirSj  for  the  appellant. 

Waters  <&  Knox^  for  the  respondents. 

Opinion  by  Leabned,  P.  J. 

Present — Lbabned,  P.  J.,  Booexs  and  Boabdmav,  JJ. 

Jndgmeat  affirmed,  with  costa. 
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ITHACA  GAS-LIGHT  COMPANY,  Appellant,  v.  LEONAED 
TREMAN  AND  Othebs,  Appellants.* 

HENRY  E.  BEATLEY,  Respondent. 

MitmanagmnerU  of  eorporcUs  affairs  bj/  it$  offleen  —  when  a  itoekholder  may. bring  an 
action  againti  ths  company  and  ihem — token  he  may  on  hS»  own  motion  be  made  a 
party  dtfendant  to  an  aeUen  brought  by  the  eompany  again^  «t»  offioen —  Code  itf" 
OiM  Proeedwre^  eee.  621. 

Appeal  from  an  order  made  at  a  Special  Term,  making  the 
respondent  Henry  E.  Beatley  a  party  defendant  in  this  action  upon 
his  own  motion. 

Beatley,  a  stockholder  of  the  plaintiff,  commenced  an  action 
against  the  said  plaintiff,  a  corporation,  and  the  defendants,  who  are 
the  president  and  the  treasurer  of  said  corporation.  The  complaint 
in  substance  charged  mismanagement  by  said  president  and  treas- 
urer. To  the  complaint  the  defendants  in  that  action  demurred, 
and  thereupon  the  plaintiff  therein  discontinued  it. 

Beatley  thereupon,  through  his  attorney,  informed  Leonard  Tre- 
man,  the  president,  that  the  action  had  been  discontinued,  because  no 
demand  had  been  made  of  the  corporation  to  bring  the  same ;  and, 
stating  the  claim  of  Beatley  that  the  defendant  Treman  had  acted 
wrongfully  in  the  execution  of  their  oflScial  duties,  requested  the 
president  to  bring  an  action,  in  the  name  of  the  corporation,  against 
himself  and  the  treasurer  for  the  moneys  and  property  thus  claimed  to 
be  wrongfully  converted  by  them.  The  president  said  that  he  would 
have  the  corporation  sue  himself  and  the  treasurer.  Beatley  after- 
wards offered  to  give  a  bond  of  indemnity  to  the  corporation  if  the  oflS- 
cers  would  permit  him  to  conduct  the  action.  But  this  they  declined 
to  do,  insisting  on  employing  their  own  attorney.  The  president  of 
the  corporation  denied  that  there  had  been  any  such  wrongful  acts 
as  were  alleged  by  Beatley.  Thereupon  the  corporation  commenced 
an  action  by  summons  against  the  president  and  treasurer,  in  which 
the  same  attorney  appeared  for  the  plaintiff  as  had  appeared  for  the 
president,  treasurer  and  corporation  in  the  action  by  Beatley.  The 
president  and  treasurer  appeared  by  an  attorney  who  had  acted  as 

•  Decided  July,  1883. 
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counsel  for  all  the  defendants  in  the  said  action  by  Beatley. 
Beatley  then  moved  that  he  be  made  a  party  defendant,  which 
motion  was  granted.  From  the  order  granting  his  motion  both 
plaintifi  and  defendants  appeal. 

The  court  at  General  Term  said:  "In  Edbm&on  v.  Smith  (3 
Paige,  233)  it  is  said  that  if  the  directors  of  a  corporation  refuse  to 
prosecute,  by  Collusion,  those  who  have  wasted  the  funds,  or  if  the 
corporation  be  still  under  the  control  of  those  who  must  be  made 
defendants,  then  the  stockholders  may  sue,  making  the  corporation 
a  party  defendant.  To  the  same  effect  is  Angel  and  Ames  on  Cor- 
porations, 305.  On  the  principle  thus  laid  down  it  would  seem  that 
Beatley  might  have  maintained  the  action  which  he  commenced, 
although  he  had  not  made  a  demand  that  the  Qorporation  should  sue. 
For  the  corporation  was  still  under  the  control  of  those  who  would 
have  to  be  defendants  and  who  were  alleged  to  have  mismanaged 
its  property. 

"  But  however  that  may  be,  if  a  stockholder,  for  himself  and  others, 
may  sue  for  such  mismanagement,  where  the  directors  will  not,  or 
where  they  are  alleged  to  be  the  guilty  persons,  then  it  follows  that 
he  has  an  interest  in  the  subject  matter.  For  it  is  only  because  the 
stockholder  has  an  interest  in  the  subject  matter  that  he  is  allowed, 
when  the  directors  will  not  pursue  the  guilty  persons,  or  when  they 
are  themselves  the  alleged  guilty  persons,  to  bring  the  action  him- 
self. So  it  is  said  in  the  case  of  Robinson  v.  ISmith  {ut  supra) : 
*  The  stockholders,  who  2LTe  the  real  parties  m  interest^  would  be 
permitted  to  file  a  bill.' 

"  A  suit  brought  by  a  stockholder  in  such  circumstances  is  brought 
in  behalf  of  himself  and  all  other  stockholders.  But  that  does  not 
show  that  he  has  not  an  interest  in  the  subject  matter.  He  has  his 
pro  raita  interest  with  all  the  stockholders,  and  the  directors  are 
managing  for  him  his  property. 

"  This  is  a  very  proper  case  for  the  relief  provided  in  section  452 
of  the  Code.  Whatever  may  be  the  merits  of  the  charges  made 
by  Beatley,  it  is  absurd  to  say  that  in  an  action  in  the  name  of  tlie 
corporation  against  its  president  and  treasurer,  controlled  by  them, 
any  real  investif^tion  of  their  alleged  misconduct  will  be  had.  It 
may  be  that  this  result  will  not  be  thoroughly  accomplished,  after 
Beatley  shall  be  made  a  party  defendant.  "  But  the  foims  of  actions 
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are  flexible  under  the  present  practice.  We  are  not  prepared  to  saj 
that  Beatlejy  if  made  a  defendant,  may  not,  under  section  521  of 
the  Code,  allege  against  the  defendants  Treman  the  mismanage- 
ment of  which  he  complains.  Thus  he  maj  litigate  the  questions 
in  which  he  is  interested,  notwithstanding  any  lukewarmness  which 
the  corporation  plaintiff  may  naturally  show  in  conducting:  the 
action. 

"  No  one  can  be  harmed  by  the  order  appealed  from.  And  as  the 
Tremans  are  practically  controlling  both  sides  of  the  case,  it  is 
light  that  one  who  claims  that  they  have  mismanaged  his  property 
should  be  heard." 

'^The  order  is  affirmed,  with  ten  dollars  costs  and  printing 
disbursements." 

J,  MoChuvre,  for  the  appellants. 

Z.  jSI  Wwrren,  for  the  respondent. 

Opinion  by  Lbabned,  P.  J. 

Present  —  Lbabned,  P.  J.,  and  Boabdman,  J. ;  Bookes,  J.,  not 
acting. 

Order  affirmed,  with  ten  dollars  costs  and  printing  disbursements. 


GEOEGE  W.  MoNISH,  Appellant,  v.  OAREIE  A.  BOWEKS, 

Respondent.* 

OoM  and  exeepUcmi  —  ihe  judge arrtferee  mutirign  and  order  them  to  be  annexed  ia 
the  roU—Btde  85  —  ooidenee  mtut  not  be  aet  forth  in  hsc  verba— ^ujtf  84. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  trial  of  this  action  by  the  court  without  a  jury. 

The  Court  at  General  Term  said :  "  This  case  is  not  in  a  condi- 
tion to  be  heard.  The  case  and  exceptions  are  not  signed  by  the 
judge  nor  ordered  to  be  annexed  to  the  roll.  (Rule  35.)  The  rule 
forbids  the  clerk  to  annex  any  case  or  exceptions  to  the  roll  unless 
so  ordered  by  the  judge  or  referee.  We  have  uniformly  insisted 
that  this  rule  be  observed.     Besides  the  case  contains  the  evidence 

*  Decided  July,  1888. 
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in  hoc  verba^  contrary  to  Bule  34,  and  muBt  be  r&«ettled  in  this 
respect." 
Case  sent  back  for  re-settlement  and  signing, 

DaUey  <&  Befn£Ley^  for  the  appellant 

Robert  Stephens^  for  the  respondent 

Hem.  by  Lbabnbd,  P.  J. 

Present  —  Lsabkbd,  P.  J.,  Bookbs  and  Boabdmak,  J  J. 

Oase  not  settled.     Sent  back  for  proper  settlement. 


Th»  Pboplb  of  thb  State  of  New  Yobk  ex  rel.  Chablks  Beat, 
Mayor,  etc.,  Bespondent,  v.  The  Boabd  of  Sufbevisobs  of 
Ulsteb  County,  Appellant. —  Order  affirmed,  with  costs.  Opin- 
ion by  BOABDMAN,  J7 

"Walteb  T.  L.  Sandkbs,  ae  Trustee,  etc.,  Appellant,  v.  Helen  D. 
BuLLABD  and  another,  Administrator,  etc..  Respondents. — Judg- 
ment affirmed,  Mrith  costs.  Opinion  by  Leabned,  P.  J. ;  Boabd- 
MAN,  J.,  not  acting. 

The  People  of  the  State  of  New  Yobk  ex  rd.  Hibam  Owen  and 
others,  Respondents,  v.  Abthub  D.  Seavey  and  others.  Appel- 
lants.—  Judgment  affirmed,  with  costs.  Opinion  by  Boabdman, 
J. ;  Bookbs,  J.,  not  acting. 

Gabbet  Abbex,  Eocecutor,  etc.,  v.  James  E.  Jansen.  —  Judgment 
reversed,  new  trial  granted ;  referee  discharged,  costs  to  abide 
event    Opinion  by  Bookbs,  J. 

Eliza  Yeddo,  Respondent,  v.  L.  Gbebnvtlle  Whitney  and  another, 
Appellants.  —  tfudgment  reversed,  new  trial  granted;  referee 
disSiarged,  costs  to  abide  event.     Opinion  by  Boabdman,  J. 

John  C.  Monty,  Respondent,  v.  Willlam  H.  Bloomengdale,  Ajppel- 
lant,  Impleaded,  etc. —  Judgment  affirmed,  with  costs^  Opinion 
by  BooKEs,  J. 

Giles  H.  F.  Van  Hobne,  Respondent,  v.  William  Campbell  and 
others.  Appellants. —  Judgment  reversed,  new  trial  granted,  costs 
to  abide  event.     Opinion  by  Boabdman,  J. 

Giles  H.  F.  Van  Hobne,  AppelUmt,  v.  Jacob  Fbanoe,  Respond- 
ent-^ Judgment  affirmed,  with  costs.     Opinion  by  Bookes,  J. 

The  People  of  the  State  op  New  Yobk,  Respondent,  v.  The 
Equitable  Trust  Company  of  JSTew  London,  Appellant. —  Judg- 
ment affirmed,  with  costs,  on  decision  of  Court  of  AppeaE, 
in  Home  Insurance  Compariy  and  against  Fireman's  Fund  Asso- 
ciation. 
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Third  Department,  Mat  Term,  1888. 


Abigail  R.  Wilkinson  and  others,  TrusleeSj  etc.y  RespondentSy  v. 
Alice  Beabdsley  and  others,  Ajjfpellants. —  Judgment  affirmed 
on  referee's  opinion. 

Alice  Beabdsley,  Hespondenty  v.  Abigail  Wilkinson,  JExecutriXj 
etc.y  AppeUanty  and  others. 

Alice  Bea&dsley,  Heapondentj  v.  Gsobge  EvEBSONy  Appellant — 
In  the  first  action  so  much  of  jndraient  as  charges  against  Mrs. 
Wilkinson  $13,256.60  reversed,  with  costs  of  appeal  against  plain- 
tiff personally.  In  the  second  action,  so  much  of  judgment  as 
charges  Mrs.  Wilkinson  with  $9,937.63  (stated  to  be  an  error  for 
$13,256.60)  reversed.  So  much  of  the  ]udgment  as  directs  pay- 
ment to  plaintiff's  attorney  of  costs  reversed.  Defendants  to 
recover  costs  of  appeal  and  of  this  action  against  plaintiff  person- 
ally.    Opinion  by  Leabned,  F.  J. 

Dennis  Y.  Stimson  and  another,  AppellantSj  v.  Fkederick  C. 
Veooman  and  others.  Respondents, —  Decree  reversed  on  both 
points.  Costs  to  appellant  out  of  estate.  Opinion  by  Boaed- 
MAN,  J. ;  Leabned,  r.  J.,  dissents  as  to  construction  of  will. 

George  Peters,  Appellant^  v,  Andbew  Petees  and  others,  Respond- 
ents,— Decree  affirmed,  with  costs.     Opinion  by  Bocees,  J. . 

Eliza  W.  Pew,  Respondent^  v.  Jane  D.  Eobeetson,  Appellant — 
Judgment  and  order  affirmed,  with  costs.     Opinion  by  Learned^ 

George  W.  Long,  Respondent,  v.  The  Millerton  Iron  Company, 
Appellant. —  Judgment  reversed,  new  trial  granted;  referee  dis- 
charged, costs  to  abide  event.     Opinion  by  Boajidman,  J. 

The  People  of  the  State  of  New  Tore,  Respondent,  v.  Ossl^lh 
Dimmice  and  another.  Appellants. —  Judgment  and  conviction 
affirmed.     Opinion  by  Bookes,  J. 

Orville  Wormuth  and  another,  Administrators,  etc.,  RespondentSy 
V.  David  Sonburger,  Appellant — Judgment  and  order  reversed 
and  new  trial  granted,  costs  to  abide  event.  Opinion  by 
Learned,  P.  J. 

Orville  WoRMTTTH  and  another.  Administrators,  etc.,  Respondents^ 
V.  John  Hale,  Appellant. — J  udgment  reversed,  new  trial  granted, 
costs  to  abide  event.     Opinion  by  Learned,  P.  J. 

Milton  De  Lano,  Appellant,  v.  Simon  S.  Harp  and  othera, 
Reymidents. — Appeal  of  Andrew  J.  Harp  dismissed  with  ten 
dollars  costs..  In  other  respects  order  affirmed  with  ten  dollars 
costs  and  printing  disbursements.     Opinion  by  Boabdman,  J. 

Augusta  Edward  and  others,  Executors,  etc.,  Appellants^  v.  Wil- 
liam B.  Weaver,  Respondent,  Impleaded,  etc. —  Order  affirmed, 
Mrith  ten  dollars  costs  and  printing  disbursements.  Opinion  b/ 
BoARDMAN,  J. ;  Learned,  P.  J.,  dissenting. 

Jacobina  Tistz,  Respondent,  v.  Charles  B.  Du  Bois,  AppdUmL 
Judgment  affirmed^  with  costs.     Opinion  by  Booees,  J. 
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Third  Department,  May  Tebh,  1888. 


In  the  Matter  of  William  Kortz,  Jiespondeni,  v.  The  Board  of 
Canvasbbrs  of  Greene  County,  Appellants. —  Order  aflSrmed, 
with  coBtB  against  appellants.     Opinion  by  Booees,  J. 

Seth  Parsons,  Committee j  etc.,  Respondent^  v,  Isaao  W.  Winnb, 
and  others,  Appelicmts. — Order  reversed,  with  ten  dollars  costs 
and  printing  disbnrBements,  and  motion  denied,  with  ten  dollars 
coBtB.     Opinion  by  Boardman,  J. 

In  the  Matter  of  John  M.  Newton. —  Order  affirmed,  with  ten 
dollars  costs  i^ainst  appellant.  Mem.  by  Bockes,  J. ;  Learned^ 
P.  J.,  not  acting. 

FREDERICK  Sheely,  ResponcUnty  v.  George  B.  Gannon,  Appel- 
lant.—  Jndgment  and  order  affirmed,  with  costs.  Opinion  by 
Boardman,  J. 

Emeline  Avery,  Respondent^  v.  The  Village  of  Saratoga 
Springs,  Appellant — Jndgment  affirmed,  with  costs.  Opinion 
by  Learned,  P.  J. ;  Bockes,  J.,  not  acting. 

Henry  H.  Nellis,  Appellant^  v.  George  H.  JS  elli6,  Respondent — 
Jndgment  affirmed,  with  costs,  on  opinion  of  Special  Term. 
Mem.  by  Bockes,  J.,  and  Learned,  P.  J. 

The  People  of  the  State  of  New  York  v.  Merchants'  Bank. — 
Order  affirmed,  with  ten  dollars  costs  and  printing  disbursements^ 
without  passing  on  the  question  of  right  to  appeal.  Mem.  by 
Boardman,  J. 

The  People  of  the  State  of  New  York  v.  The  Cnr  Bank  of 
Rochester. —  (Matter  of  Sartwkll  and  others,  Appellants^  v. 
HoBERT  F.  Atkinson,  Receiver,  etc..  Respondent)  Order  affirmed, 
with  ten  dollars  costs  and  printing  disburBementB.  Mem.  by 
Learned,  P.  J. 

The  People  of  the  State  of  New  York  v.  Knickerbocker  Lifr 
Insurance  Company. —  Order  affirmed,  with  ten  dollars  costs  and 
printing  disbursements  against  appellant. 

Herman  Vekder,  Respondent,  v.  William  Mudgbtt  and  others, 
AjppeUants. —  Order  affirmed,  with  ten  dollars  costs  and  printing 
disbursements. 

The  First  National  Bank  of  Ithaca  v.  Joseph  McGraw,  Appel- 
lant^ and  Ezra  Cornell,  Respondent —  Order  reversed,  with  ten 
dollars  costs  and  printing  disbursements ;  and  motion  denied,  with 
ten  dollars  costs.  Opinion  by  Learned,  P.  J. ;  Boardman,  J., 
not  acting. 

Cornelia  T.  Davenport,  Respondent,  v.  Lewis  N.  Ireland,  Appel- 
lant—  Order  affirmed,  witn  ten  dollars  costs  and  printing  dis- 
bursements. 

Asa  D.  SQinRBS,  Respondent,  v.  Chaunokt  L.  Ward  and  others, 
AjppdUmU. —  Order  affirmed,  with  ten  dollars  costs  and  printing 
disbursements.    Mem.  by  Bockes,  J. 
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Third  Department,  Mat  Term,  l»8d. 

The  People  of  the  State  of  New  York  v.  The  Mutual  Tbust 
Company. —  Judgment  affirmed,  with. costs.    Hem.  by  Boabz>- 

MAN,  J. 

The  People  of  the  State  of  New  York,  Respondent,  vi  John  F. 
Moot,  Appellant —  Judgment  and  conviction  affirmed.  Opinion 
by  BooKBs,  J. 

Canal  Railroad  Company  v,  Peter  Brioos. —  Order  affirmed,  with 
ten  dollars  costs  and  printing  disbursements. 

Lewis  Brownbll  and  others,  HespondentSy  v.  National  Bank  of 
Glovbrsvillb  and  others,  AppeUanta. —  Order  affirmed,  with  ten 
dollars  costs  and  printing  disbursements.    Mem.  by  Bookss,  J. 

Elizabeth  Snydrr  v.  Sylvester  Snyder  and  others.  —  Order 
denying  motion  for  security  affirmed,  with  ten  dollars  costs  and 
printing  disbursements. 

Balph  Hoke,  Hespondenty  v.  Mary  Jane  Waldorf  and  another, 
Appellants. —  Judgment  affirmed,  with  costs.  Opinion  by  Board- 
man,  J. ;  BooKEs,  J.,  not  acting.  ^ 

FrroH  J.  Swinburne,  4/^^^^^j  v.  James  A.  Stockwkll,  Sheri^, 
eic.y  and  others.  Respondents. —  Judgmert  reversed,  new  tnai 
granted,  costs  to  abide  event.     Mem.  oy  Learned,  P.  J. 

John  A.  MgYean,  Respondent,  v.  Jerome  Squires  and  others. 
Administrators,  etc.,  Appellants. —  Judgment  reversed,  new  trial 
granted,  costs  to  abide  event.     Mem.  by  Learned,  P.  J. 

The  Catskill  National  Bank,  Respondent,  v.  William  G.  Fargo, 
President,  etc..  Appellant. —  Judgment  and  order  affirmed,  with 
costs.     Mem.  by  Learned,  P.  J. 

The  Importers'  and  Traders'  National  Bank  of  New  York, 
Respondent,  v.  John  H.  Hale,  Appellant,  Impleaded,  etc. — 
Judgment  and  order  affirmed,  with  costs.     Mem.  by  Boardman,  J. 

J.  Franklin  Barnes,  Respondent,  v.  The  New  York,  Lake  Erie 
AND  Western  Railroad  Company,  Appell/vnts, —  Judgment  and 
order  affirmed,  with  costs.     Mem.  by  Boardman,  J. 

Maria  A.  Lewis,  Appellant,  v.  Clinton  F.  Paige,  Respondent. — 
Motion  for  new  trial  denied.  Judgment  for  defendant  on  verdict. 
Mem.  by  Bookes,  J. 

William  H.  Perry,  AppdUmt,  v.  Watty  E.  Perry,  Respondent, 
Impleaded,  etc. —  Order  affirmed,  with  costs  on  opinion  of  Special 
Term. 

George  Eeigerd,  Respondent,  v.  The  Cnr  of  Elmira,  Appellant. 
Judgment  and  order  affirmed,  with  costs,  on  the  opinion  of  the 
Special  Term. 

Stanford  W.  Barrett,  Respondent,  v.  Benjamin  F.  Lewis,  Appel- 
lant.— Judgment  affirmed,  with  costs.     Opinion  by  Boardman,  J. 

Elon  Slooum,  Respondent,  v.  Milton  Delano,  Sheriff,  etc..  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  Mem.  by 
Learned,  P.  J. 
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Thibd  Dbpabtment,  Mat  Term,  1888. 

William  H.  Pbaoook,  Iteapondentj  v.  Daniel  E.  Comstock,  Appelr 

lant — Judgment  affirmed,  with  coBts.    Mem.  by  Lsabnbd,  r.  J. 
Gborgk  a.  Smith,  Respondent^  v.  Joseph  Kenton,  Ajfpdlant. — 

Judgment  and  order  affirmed,  with  coets.    Mem.  by  Bocke8,  J. 
Agnes  Ann  Gallup,   Respondent^  v.  Sherman   S.  Jbwett  and 

others.  Appellants. —  Judgment  and  order  affirmed,  with  costs. 

Mem.  by  Learned,  P.  J. 
BiETSET  M.  Hooo,  Respondent^  v.  Alexander  Kiersted,  Appelr 

lant.  —  Judgment  and  order  affirmed,  with  costs.    Mem.  by 

Learned,  P.  J. 

Eliza  Johnson  v.  Philip  Miller  and  others.  —  Judgment  reversed. 

Complaint  dismissed,  with  costs.    Judgment  to  be  entered  as  of 

May  Term,  1882,  nmicpro  tunc.     Bookes,  J.,  not  acting. 
Iba  H.  Stobrs,  Appellanty  v.  The  Congrsoattonal  Church,  etc., 

Respondent.  —  Judgment  reversed,  new  trial  granted.    Eefereo' 

discharged,  costs  to  abide  event.     Opinion  by  Boardman,  J. 
In  the  Matter  of  the  Probate  of  the  Will  of  John  Darrow, 

Deeeased.  —  Decree  of  surrogate  affirmed,  with  costs  against 

appellant.    Mem.,  by  Boardman,  J. 
Joseph   Carman,  Respondenty  v.  The  Delaware  and  Hudson 

Canal  Company,  AppdUmt.  —  Judgment  affirmed,  with  costs. 

Opinion  by  Bookes,  J. 
Albert  F.   Gladding,  Execvitor^  etc.j  Appellant^  v.  LoxnsA  F. 

FoLLBTr,  Respondent.  —  Decree    affirmea,  with   costs,  against 

appellant  personally.    Mem.  by  Learned,  P.  J. 
In  the  Matter  of  the  ATroRNET-GENERAL  v.  The  Atlantic 

Mutual  Insurance  Company. —  Order  affirmed,  with  ten  dollars 

costs  and  printing  disbursements. 
In  the  Matter  of  the  Application  of  the  New  York,  West  Shore 

AND  Buffalo  Kailway  Company,  to  Acquire  Land  of  Pen- 
nock. —  Order  affirmed,  with  costs.     Opinion  by  Boardman,  J. 
James  Wheat,  Respondenty  v.  Bosina  Wheat,  Appellant —  Order 

affinned,  with  ten  dollars  costs  and  printing  disbursements. 
Mary  Carter,  Appellanty  v.  The  New  York,  West  Shore  and 

Buffalo  Kailway  Company,  Respondent — Order  affirmed,  with 

ten  dollars  costs  and  disbursements.     Mem.  by  Learned,  P.  J. 
The  People  of  the  State  of  New  York  v.  Charles  G.  Fairman, 

Superintendenty  etc. —  Certiorari  reversed,  with  fifty  dollars  costs 

and  disbursements,  under  section  2140.     Mem.  by  Learned.  P.  J. 
Walter  M.  Brown,  Respondenty  v.  The  Grand  Lodge  Knights 

OF  Pythias.  —  Judgment    affirmed,    with    costs.       Mem.    by 

Learned,  P.  J.' 
The  Town  of  Newfield  and  others,  Respondents,  v.  MERRrrr 

King,  Appellanty  Impleadedy  etc. —  Judgment  affirmed,  with 

costs. 
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TnraD  Depabtmisnt,  Mat  Term,  1883. 

Emklinb  Lane,  HxecutriXy  Proponent^  v.  Henry  F.  Lane,  Conr 
Ustant — Motion  for  new  trial  denied,  with  costs.  Mem.  by 
Leabned,  p.  J.;  BoGKES,  J.,  dissenting. 

George  Jaoeson  and  another,  SespondentSy  v.  Horaob  D.  Tuppes 
and  others,  Appellants.  —  Order  affirmed,  with  ten  dollars  costs 
and  printing  disbursements. 

Jane  Berry,  Plaintiff  v.  The  Village  of  Watkins,  Defendant. 
Motion  for  a  new  trilil  denied.  Judgment  ordered  for  plaintiff 
on  Verdict,  with  costs. 

Harvey  J.  Cady,  AppdUmt^  v.  Charles  H.  Wheeler  and  another, 
Respondents.  —  Judgment  affirmed,  with  costs. 

Harriet  A.  Tracy,  Respondent^  v.  Alvah  H.  Quigley,  Appellant. 
Judgment  and  order  affirmed,  with  costs. 

The  First  National  Bank  of  Groton  v.  Wilson  Halladay  and 
another.  —  Motion  for  new  trial  denied,  and  judgment  ordered 
for  defendant  on  verdict,  Mrith  costs. 

Gilbert  Holmes,  Re^ondent^  v.  Frederick  J.  Nodine,  Appellant. 
Judgment  modifiea  by  deducting  thirty-seven  dollars  as  of  time 
of  entering,  and  as  modified  affirmed,  Mrithout  costs.  Opinion 
by  BocKEs,  J. ;  Learned,  P.  J.,  dissents. 

^  *  Jared  Burohard  and  others,  Respondents^  v.  Reuben  Hale, 
AppeUcmt.  —  Order  reversed,  with  ten  dollars  costs  and  printing 
disbursements,  and  motion  granted  with  ten  dollars  costs.  Opin- 
ion by  BooKES,  J. 

Matter  of  the  Water  Commissioners  of  Amsterdam,  Respond- 
ents, V,  John  C.  CLEMEiNT  and  others,  Appellants. — Order 
affirmed,  with  costs  on  appeal  from  judgment.  Opinion  by 
BooKEs,  J.,  and  by  Learned,  P.  J.,  dissenting. 

Thomas  B.  Holoomb,  as  Administrator,  etc.,  Respondent^  v. 
Friend  H.  Holoomb,  AppeUam^t. — Judgment  affirmed,  with 
costs.     Opinion  by  Boardman,  J. 

Alexander  M.  Holmes,  Respondent,  v.  D.  Saokett  Moore,  as 
Administrator,  etc.,  Appellant — Four  cases ;  judgment  aflirmed, 
in  each,  with  costs.  Order  appealed  from  affirmed,  with  ten  dol- 
lars costs  and  printing  disbursements  in   each.      Opinion  by 

BoCKES,  J. 

Eliza  Ann'Longendyke  and  another,  Respondents,  v.  Charles 
Anderson,  Appellant. — Judgment  affirmed,  with  costs.  Opinion 
by  Boardman,  J. 

Isaac  L.  Seymour,  AppeUa/nt,  v.  Henry  M.  Davidbon,  Respond- 
ent.—  Judgment  and  order  affirmed,  with  costs.     Opinion  by 

BoCKES,  J. 

*  Decision  in  this  and  the  following  cases,  to  end  of  memoranda,  handed 
do^n  July,  1883. 
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Third  DsPAivnfBNT,  Mat  Tbrm,  1888. 

Lttot  a.  Spencer,  Respondent,  v.  Uuldah  E.  Spsnobr,  Appd* 

lant —  Judgment  and  order  affirmed,  With  costs  against  appellant. 

Opinion  by  BooKEt,  J. 
The  National  Bank  of  Kinderhook,  Respondent,  v.  John  Wil- 

ooxsoN  and  others,  AppeUcmta. —  Judgment  affinned,  with  costs 

against  appellants.     Opinion  by  Learned,  P.  J. 
Michael  Dknham  and  another,  Respondents,  v.  John  McGuirb, 

AppeUcmt —  Judgment  affirmed,  with  costs.    Opinion  by  Board- 
man,  J. 
Bobert  a.  Stanton,  Recevoer,  ete.y  Appeliani,  v.  Osmer  M.  West- 
over  and  others,  Respondents. —  Judgment  affirmed,  with  costs. 

Opinion  by  Bookes,  J . ;  Learned,  P.  J.,  dissents. 
William  Gleason,  Respondent,  v.  Calvin  H.  Ball,  Appellant. — 

Judgment  affirmed,  with  costs.     Opinion  by  Learned,  P.  J. 
BuFxys  Chamberlain,  Respondent,  v.  The  Delaware  and  Hudson 

Canal    Compant,  Appellant — Jud^ent    and  order   affirmed, 

with  costs.     Opinion  by  Boardman,  J. 
Mary  B.  E.  Goodspeed,  Appellant,  v.  Damon  H.  Mead  and  others, 

Respondents.  —  Judgment    and    order    affirmed,    with    costs. 

Opinion  by  Bookes,  J. 
The  People  of  the  State  op  New  York  v.  Anderson  Gibbs  — 

Judgment  and  conviction  affirmed.    Mem.  by  Boardman,  J.^  and 

by  Leonard,  P.  J.,  dissenting. 
Elias  Smtth,  as  Superintendent,  etc..  Respondent,  v.  Hiram  W. 

Brundage  and   others.  Appellants. — Judgment  affirmed,  with 

costs.     Opinion  by  Boardman/ J. 
Elizabeth  A.  Shults,  Respondent;  v.  German  Finoar,  Appel- 
lant.—  Judgment  affirmed,  with  costs.    Opinion  by  Bookes,  J., 

and  by  Learned,  P.  J.,  dissenting. 
John  Kelly,  AjppeUant,  v.  TItica,  Ithaca  and  Elmira  Bailroad 

Company,  Respondent. —  Motion  for  new-  trial  granted,  costs  to 

abide  event.     Opinion  by  Boardman,  J. 
The  People  of  the  State  of  New  York  v.  The  Cnr  Bank  of 

Bochestrr.  —  Matter  of  Petition  of  Sartwell  and  others. 

Appellants.  —  Order  reversed,  prayer  of  petitioner  granted,  with 

costs  as  on  appeal  from  judgment.     Opinion  by  Bockes,  J. 
Eli  Owens,  Respondent,  v.  A.  J.  Walling,   Appellant  —  Order 

affirmed,  with  ten  dollars  costs  and   printing    disbursements. 

Opinion  by  Learned,  P.  J. 
Patrick  O'Bourke  v.  Austin  Terry.  —  Order  reversed,  with  ten 

dollars  costs  and   printing  disbursements,  and   matter  sent   to 

County  Court  for  its  action.     Opinion  by  Boardman,  J.,  and  by 

Learned,  P.  J.,  dissenting. 
Bn»LEY  Lynch,  Appellant,  v.  The  Cnr  of  Binghamton  and  others, 

Respondents. — Judgment  affirmed,    with    costs.     Opinion  by 

Bockes,  J. 
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Third  DspABTMEin',  Mat  Tebv,  1888. 


The  People  of  the  State  of  New  York  ex  rd.  Flbtoheb  Bbock- 
WAY  V.  HosATio  Whitney,  Gommimoner^  etc.  —  Order  affirmed, 
with  fifty  dollars  costs  and  disbursements  against  relator.  Opinion 
by  Lbasned,  P.  J . 

Pbcebe  Schustkb  and  another  v.  The  Dutchess  County  Mutual 
Insurance  Company.  —  New  trial  granted,  costs  to  abide  event. 
Opinion  by  Learned,  P.  J.,  and  by  Bockes,  J.,  dissenting. 

Fannie  V.  Russell,  Respondents  v.  The  Village  of  Canastota, 
AppeUcmt  —  Judgment  and  order  affirmed,  with  costs.  Opinion 
by  Learned,  P.  J. 

Emma  £.  Alexander,  Hespandenty  v.  George  Alexander,  Appelr 
lant,  —  Judgment  reversed,  new  trial  granted ;  referee  dis- 
charged, costs  to  abide  event. 

Emma  T.  MoWhorter,  jRespondsnt^  v.  The  Village  of  Ithaca, 
AppdUmt,  —  Judgment  and  order  affirmed,  with  costs.  Opinion 
by  ^ocKES,  J. 

Hubbard  W.  Putney,  Appellant^  v.  Noah  W.  Simons,  Hespond- 
ent, —  Jud^ent  of  County  Court  and  of  justice  reversed,  with 
costs.     Opmion  by  Learned,  P.  J. 

Nicholas  Bink,  Respondent^  v.  Stephen  W.  Thacher  and  others. 
Appellants, — Judgment  and  order  affirmed,  with  costs.  Opinion 
by  !BocKE8,  J. 

Catharine  Phelan.  Appellant^  v.  The  City  of  Binghamton, 
Respondent. — Judgment  and  order  affirmed,  with  costs.  Opinion 
by  BoARDMAN,  J. ;  Learned,  P.  J.,  dissenting. 

Samuel  F,  Vilas,  Respondent^  v.  John  B.  Page  and  others.  Appel- 
lants,— Judgment  affirmed,  with  costs.     Opinion  by  Boardman,  J. 

Joseph  E.  Tyler,  Appellant,  v.  Oliver  P.  Rose,  Respondent, — 
Judgment  affirmed,  with  costs.  Opinions  by  Learned,  P.  J., 
and^oARDMAN,  J. ;  lk)C^ES,  J.,  dissenting. 

Oeorge  a.  Kent  and  others.  Respondents^  v,  Leonard  Fried- 
man, Appellant. —  Judgment  affirmed,  with  costs.  Opinion  by 
Learned,  P.  J.  ^ 

Patrick  Mahoney,  AppeHami,  v.  Patrick  Farley,  Respond- 
ent. —  Judgment  affirmed,  with  costs.    Opinion  by  Bockbs,  J. 

John  Mills  and  another^  Respondents,  *o.  Ellen  M.  Brown,  Appdr 
lant. —  Judgment  affirmed^  with  costs.    Opinion  by  Bookss,  J. 

The  New  York,  Lake  Erie  and  Western  Bailroad  Company, 
Appellant,  v.  The  Board  of  Supervisors  of  Delaware  County, 
Respondent. —  Judgment  affirmed,  with  costs,  on  opinion  of 
Special  Term. 

The  People  of  the  State  of  New  York,  Respondents,  v.  Cyril 
Pearl,  AppeUantlh-  Judgment  and  conviction  affirmed.  Opinion 
by  BocKEs,  J.,  and  by  Learned,  P.  J.,  dissenting. 

Bebecca  Trull,  Respondent,  v.  William  Wood,  Appellant"^ 
Judgment  affirmed,  with  aosts.     Opinion  by  Boardman,  J. 
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Adalins  Wbioht,  Hespondenty  v,  Isabella  S.  Oonoeb,  AppdUmty 
Impleaded^  etc.  —  Judgment  affirmed,  with  costs.    Opmion  by 

LSABNED,  p.  J. 

In  the  Matter  of  the  Attobnet-Gekebal  v.  The  Oontinental 
LiFB  Iksubanoe  Company.  (Matteb  of  Hanoy.)  —  Order 
affirmed,  with  ten  dollars  costs  and  printing  disbursements. 
Opinion  by  Leabned,  P.  J. 

Matteb  of  the  Supebintendent  of  the  Insubanob  Depabtment 
V,  The  Globe  Mutual  Life  .  Insubanob  Oohpant.  —  Order 
reversed,  motion  denied,  without  costs. 

Hbnbt  0.  Habtet  and  another,  Appellants^  v.  Gboboe  Yan  Dtke, 
Respondent  —  Order  reversed^  with  ten  dollars  costs  and 
printing  disbursements,  and  motion  granted,  with  ten  dollars  costs. 
Opinion  by  Booees,  J.,  and  by  Lbabned,  P.  J.,  dissenting. 
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ntVING  0.  COOPER  AND  Othbes,  Appellants,  v.  WILLIAM 
JOLLY,  Hespondent,  Impleaded,  eto. 

ChiU^  riffht  of  the  drfendant  to  eosU,  token  the  plaintiff  reeown  upon  $ome  only  <f 
ioveral  »eparateeauiei  of  action  set  forth  in  the  eomplairU  —  Code  of  OvoSL  Brooeiiwre. 
$ee,  8284. 

In  this  action,  brought  to  recover  penaltieB  for  violations  of  the  acts  to  prevent 
the  adulteration  and  dilution  of  milk,  the  complaint  set  forth  separately 
twenty-three  causes  of  action.  The  answer  was  a  general  denial  Upon  the 
trial  the  plaintiff,  having  given  evidence  tending  to  establish  thirteen  of  the 
causes  of  action,  recovered  a  verdict  "  for  two  counts  at  fifty  dollars  each, 
amounting  to  one  hundred  dollars."  The  defendant  claimed  to  be  entitled  to 
tax  costs  in  his  favor  under  section  8284  of  the  Ck>de  of  Civil  Procedure,  pro- 
viding that  where  the  complaint  sets  forth  separately  two  or  more  causes  of 
action  upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers  upon  one 
or  more  of  the  issues,  and  the  defendant  upon  the  others,  each  party  is  enti« 
tied  to  costs  against  the  adverse  party. 

Held,  that  the  claim  was  not  well  founded,  as  the  def endtot  had  not  recovered 
upon  any  of  the  issues  within  the  meaning  of  the  said  section. 

Appeal  from  an  order  made  at  a  Special  Term  in  Oneida  county, 
and  entered  in  Jefferson  county,  awarding  the  defendant  costs  and 
disbursements. 

0.  W.  Thompson^  for  the  appellants. 

Lansing  (&  HogerSj  for  the  respondent. 
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Haioht,  J. : 

This  action  was  for  the  recovery  of  penalties  under  chapter  518 
of  the  Laws  of  1864,  as  amended  by  chapter  237  of  the  Laws  of 
1878.  The  complaint  sets  forth  separately  twenty-three  causes 
of  action ;  the  answer  is  a  general  denial.  The  case  was  tried  at 
the  Jefferson  Circuit,  and  upon  the  trial  the  plaintiff  gave  evidence 
tending  to  establish  thirteen  of  the  penalties.  The  case  was  sub- 
mitted to  the  jury  and  they  rendered  a  verdict  in  the  following 
words,  viz. :  "  The  jury  say  they  find  a  verdict  for  the  plaintiff  for 
two  counts  at  fifty  dollars  each,  amounting  to  one  hundred  dollars.*' 
The  clerk  refused  to  tax  defendant's  costs  in  the  action,  and  there- 
upon he  made  a  motion  at  Special  Term  to  have  the  same  allowed. 
The  court  at  Special  Tenn  ordered  that  the  defendant  recover  costs 
against  the  plaintiff,  and  that  such  costs  be  taxed  by  the  clerk. 
From  such  order  this  appeal  is  taken. 

The  right  of  the  defendant  to  recover  costs  depends  upon  the 
construction  to  be  given  to  section  8234  of  the  Code.  The  section 
is  as  follows :  "  In  an  action  specified  in  section  3228  of  this  act, 
wherein  the  complaint  sets  forth  separately  two  or  more  causes  of 
action  upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other  or 
others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  the  same 
upon  each  issue,  in  which  case  the  plaintiff  only  is  entitled  to  costs." 

It  is  contended  on  the  part  of  the  respondent  that  the  word 
recoversy  as  used  in  the  section,  is  equivalent  to  arid  has  the  same 
meaning  as  the  word  succeeds;  that  the  plaintiff  having  recov- 
ered upon  the  two  counts,  and  the  defendant  having  succeeded  as 
to  the  other  twenty-one  counts,  tliat  he  is  entitled  to  costs.  It 
becomes  important  to  ascertain  the  legislative  intent  in  reference  to 
the  enactment  of  this  section.  The  reviser  in  his  notes  says  that  * 
this  part  of  the  section  quoted  has  been  taken  from  section  26, 
title  1,  chapter  10,  part  3  of  the  Eevised  Statutes,  with  some  amend- 
ments which  appear  to  be  the  logical  effect  of  the  changes  in  the 
rules  of  pleading  made  by  the  Code  of  Procedure ;  that  the  Court 
of  Appeals,  in  the  case  of  Watson  v.  Gardiner  (50  N".  T.,  671),  had, 
in  substance,  held  that  this  section  of  the  Bevised  Statutes  was 
Huk— Vol.  XXX.        29 
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repealed  by  the  Code  of  Procedure ;  that  the  repeal  is  deemed  to 
have  been  a  mistake  and  the  section  is  here  restored. 

Subdivision  2  of  the  section  of  the  Revised  Statutes  (2  R.  S.,  616) 
referred  to  is  as  follows :  "  When  there  are  two  or  more  distinct 
causes  of  action  in  separate  counts,  the  plaintiff  shall  recover  costs  on 
those  issues  which  are  found  for  him ;  and  the  defendant  on  those 
which  are  found  in  his  tavor."  It  will  be  observed  that  there  is  a 
change  in  the  phraseology  in  this,  that  the  Code  provides  "that  if  the 
plaintiff  recovers  upon  one  or  more  issues,  and  the  defendant  upon 
the  other  or  others,  each  party  is  entitled  to  costs,"  etc.  Whilst  in 
the  statute  it  is  "  that  the  plaintiff  shall  recover  on  those  issues 
which  H.Te/ound  for  him,  and  the  defendent  on  those  which  are 
found  in  his  favor.*'  The  word  "  recovers  "  is  substituted  for  tlie 
word  "  found  "  in  the  statute.  We  are  not,  however,  satisfied  that 
the  change  in  the  wording  was  intended  to  change  the  meaning  of 
the  rule  that  prevailed  under  the  old  statute.  On  the  contrary  it 
appears  to  us  that  the  word  recovers  as  used  in  the  Code  is  intended 
to  express  and  convey  the  same  meaning  that  the  word  fotmd  did 
in  the  statute.  It  thus  becomes  important  to  determine  what  the 
rule  was  when  the  statute  was  in  force.  Upon  this  question  we 
have  numerous  reported  cases.  In  the  case  of  Johnson  v.  JFeUows 
(G  Hill,  363)  the  action  was  in  replevin;  the  declaration  contained 
but  one  count.  The  jury  found  in  favor  of  the  plaintiff  as  to  a  part 
oi"  tlic  property,  and  that  the  defendant  was  entitled  to  ilie  residue, 
assessing  the  value  of  the  property  that  the  defendant  was  entitled 
to  at  twenty-four  dollars.  It  was  there  held  that  the  defendant 
was  entitled  to  recover  costs  for  the  reason  that  there  had  been  an 
express  finding  in  his  favor.  In  the  case  of  Crittenden  v.  Crittenden 
(1  Hill,  359)  the  action  was  in  ejectment ;  the  declaration  contained 
three  counts.  The  jury  found  in  favor  of  the  plaintiff  upon  one  of 
the  counts  and  in  favor  of  the  defendant  upon  the  other  counts,  and 
it  was  in  that  case  held  that  the  defendant  was  entitled  to  costs.  In 
the  case  of  the  People  v.  Fester  (12  Wend.,  480)  there  were  several 
issues,  and  the  plaintiff  obtained  judgment  upon  all  the  issues  save 
one,  which  was  found  in  favor  of  the  defendant.  That  issue,  not 
involving  the  merits,  however,  it  was  held  that  the  defendant  was 
not  entitled  to  costs. 

In  the  case  of  Briggs  v.  AUm  (4  Hill,  688),  which  was  an  actios 
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for  libel,  the  declaration  contained  five  counts,  the  third  relatingexdu- 
siyely  to  the  charge  of  malpractice.  On  tlie  trial  the  plaintiff  waived 
all  claim  for  damages  on  accoant  of  the  third  count.  The  plaintiff 
obtained  a  general  yerdict.  It  was  Jield  that  inasmuch  asno  separate 
verdict  was  rendered  for  the  defendant  he  was  not  entitled  to  costs. 

It  thus  appears  that  under  the  statute  the  rule  was  that  in  order 
to  entitle  the  defendant  to  recover  costs  there  must  be  a  verdict  or 
finding  in  his  favor  upon  one  or  more  of  the  counts  set  forth  in  the 
declaration ;  that  where  there  was  a  general  verdict  in  favor  of  the 
plaintiff,  and  no  separate  verdict  rendered  for  the  defendant,  he 
could  not  recover  costs.  Applying  the  same  rule  to  the  section  of 
the  Code  under  consideration  it  follows  that  there  must  be  a  sepa- 
rate and  distinct  recovery  on  the  part  of  the  defendant  in  order  to 
entitle  him  to  costs.  In  this  case  there  was  no  such  recovery.  The 
plaintiff  had  a  general  verdict  upon  two  counts  of  fifty  dollars  upon 
each,  making  $100  in  alL  The  counts  upon  which  the  jury  found 
in  favor  of  the  plaintiff  are  not  specified.  It  is  a  general  verdict  in 
his  favor  to  that  extent 

Our  conclusion  is  that  the  defendant  is  not  entitled  to  costs, 
and  that  the  order  must  be  reversed,  with  ten  dollars  costs  and 
disbursements. 

Smtth,  p.  J.,  and  Habdot,  J.«  concurred.  lieSa  ^5 

So  ordered.  

J.  MORRIS  CHILDS  and  ORLANDO  J.  CHILDS,  Rb8poni>- 
BNTs,  V.  HORACE  F.  KENDALL,  as  Assignbb  of  LORINQ 
BOYDEN  AND  GEORGE  J.  WELLS,  Appellant,  Impleaded 
WITH  THOMAS  N.  JARVIS  and  MILTON  B.  JARVIS. 

Judgment  creditor^  right  of^  to  bring  an  action  {after  the  making  tf  a  general  asiign' 
ment  by  hie  judgment  debtor),  to  txicate  a  fraudulent  mortgage  given  before  the  execu- 
tion of  muih  general  assignment;  the  Judgment  hating  been  recovered  after  the  execu- 
tion €f  the  assignment, 

A  judgment  creditor  cannot  maintain  an  action  to  have  a  chattel  mortgage 
executed  hy  his  debtor  declared  fraudulent  and  void,  where  the  latter  has 
executed,  after  the  execution  of  the  mortgage  and  before  the  recovery  of  the 
judgment,  a  general  assignment  for  the  benefit  of  his  creditors. 

Sirring  v.  Short  (90  N.  Y.,  688)  followed;  Leona/rd  v.  OUnion  (26  Hun.  288) 
overruled. 
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Appeal  from  a  judgment,  entered  in  Oneida  county  upon  the 
decision  of  the  Special  Term,  in  favor  of  the  plaintiffs,  and  from 
an  order  refusing  to  open  the  case  and  admit  further  evidence. 

WaterSy  McLenna/i%  c6  DiUaye,  for  the  appellant. 

Adomts  <b  Swmij  for  the  respondents. 

Haioht,  J. : 

The  plaintiffs  are  judgment  creditors  of  the  defendants  Bojden 
and  Wells.  The  decree  adjudges  two  chattel  mortgages  executed 
by  the  defendants  Bojden  and  Wells,  to  be  fraudulent  and  void  as 
against  the  plaintiff,  and  directs  that  the  assignee  pay  to  the  plain- 
tiffs  the  amount  of  their  judgment.  Prior  to  the  plaintiffs  obtain- 
ing their  judgment  the  defendants  Bojden  and  Wells  executed 
to  the  defendant  Horace  F.  Kendall  a  general  assignment  of  all 
their  propertj  for  the  benefit  of  creditors.  No  question  is  raised 
in  reference  to  the  validitj  of  the  assignment.  The  question  pre- 
sented is :  Can  a  judgment  creditor  maintain  an  action  to  have  an 
instrument  declared  fraudulent  a;nd  void  when  a  general  ^issignment 
has  been  made  for  the  benefit  of  creditors  previous  to  the  procuring 
of  the  judgment. 

In  the  case  of  Leonard  v.  Cli'Mon  (reported  26  Hun,  288)  it  was 
held  in  the  Third  Department  that  the  judgment  creditor  could 
maintain  the  action  notwithstanding  the  fact  that  the  debtor  had 
made  a  general  assignment.  A  different  conclusion,  however,  was 
reached  in  this  department  in  the  case  of  Spring  v.  Short  (12 
Weeklj  Dig.,  360).  This  latter  case  has  recentlj  been  affirmed  in 
the  Court  of  Appeals  (90  N.  T.,  538,  f  44).  The  opinion  upon  this 
question  sajs :  "  The  opinion  of  the  General  Term,  in  this  case, 
holds  that  the  appellants  are  not  in  a  position  to  attack  the  validitj 
of  the  mortgage  which  is  the  subject  of  this  action,  for  the  reason 
that  the  mortgagor  had,  subsequentlj  to  the  execution  of  the  mort- 
gage, and  before  the  appellants  had  docketed  their  judgments, 
being  insolvent,  executed  a  general  assignment  of  all  his  property 
including  the  mortgaged  premises  in  trust  for  the  benefit  of  all  his 
creditors ;  that  the  good  faith  of  the  assignment  not  being  ques- 
tioned bj  the  appellants,  as  to  them  or  between  the  parties  thereto 
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it  must  be  regarded  as  a  valid  conveyance  of  the  premises,  so  far 
as  this  action  is  concerned,  and  that  the  assignee  or  the  creditors  he 
represents  are  the  only  persons  who  have  any  right  to  question  the 
validity  of  the  mortgage.  Upon  this  ground  the  judgment  of  the 
trial  court  was  affirmed. 

"  We  are  unable  to  perceive  how  this  position  can  be  overcome. 
The  appellants  had  no  hen  upon  the  premises.  The  assignment 
stands  in  then*  way  and  presents  an  insuperable  difficulty  to  main- 
taining the  defense  sought  to  be  interposed.  They  occupy  the 
position  of  parties  who  have  commenced  an  action  in  the  nature  of 
a  creditor's  bill  to  set  aside  a  fraudulent  conveyance,  and  whose 
action  is  founded  and  prosecuted  upon  the  ground  that  if  they  suc- 
ceed, and  the  fraudulent  conveyance  is  set  aside ;  they  have  liens 
under  the  judgments  upon  the  property  which,  if  enforced,  will 
enable  them  to  collect  their  demands.  In  this  case  if  the  mortgage 
is  declared  to  be  invalid,  the  assignment  still  remains  an  obstacle 
which  prevents  the  appropriation  of  the  property  directly  to  the 
payment  of  their  judgments.  The  assignment  constitutes  a  prior 
and  a  better  title  which  is  entitled  to  a  preference,  and  as  it  is  not 
alleged  to  be  fraudulent  or  invalid,  the  mortgage  cannot  be  assailed 
in  this  action." 

This  authority  appears  to  be  in  point  and  must  dispose  of  tihe 
question  presented. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Appeal  from  order  dismissed,  without  costs. 

SioTH,  P.  J.,  and  Hasddt,  J.,  concurred. 

So  ordered. 
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JAMES   A.   MOSHER,   Respondent,  v.  MATTHEW  P. 
CAMPBELL,  Appellant. 

Omniif  0(ntH^'hai  Jitriddicthn  over  actions  to  ecmipel  the  K^ 

Where  a  perBon  has  entered  into  a  written  agreement  to  pay  and  discharge  a 
mortgage  and  has  thereafter  taken  an  assignment  thereof  to  himself  instead 
of  causing  the  same  to  be  satisfied,  an  action  may  be  brought  against  him 
in  a  County  Court  to  compel  him  to  satisfy  and  discharge  the  mortgage,  and 
to  pay  to  the  plaintiff  the  damages  occasioned  by  his  failure  so  to  do. 

Awry  v.  WtOis  (24  Hun,  548)  distinguished. 

Appbax  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  decision  of  the  County  Court  of  Cayuga  county. 

J.  BoeecraneSy  for  the  appellant. 

Jacob  B.  Decker  J  for  the  respondent 

HjLiaHT,  J. : 

This  action  was  brought  in  the  County  Court  to  compel  the 
defendant  to  satisfy  and  discharge  a  mortgage,  and  for  damages 
which  the  plaintiff  had  sustained  by  reason  of  the  defendant  not 
having  dischai^d  it  in  accordance  with  his  agreement. 

This  action  is  founded  upon  a  written  agreement  of  the  defendant 
to  pay  and  dischai^e  the  mortgage  in  question.  Instead  of  so  doing 
he  purchased  and  had  the  mortgage  assigned  to  himself.  The  only 
question  raised  and  discussed  upon  the  appeal  is  the  jurisdiction  of 
the  County  Court.  Section  15,  article  6  of  the  Constitution,  pro- 
vides :  "  The  County  Court  shall  have  the  powers  and  jurisdiction 
they  now  possess  until  altered  by  the  legislature.  They  shall  also 
have  original  jurisdiction  in  all  cases  where  the  defendants  reside  in 
the  county,  and  in  which  the  damages  claimed  shall  not  exceed  one 
thousand  dollars,"  etc.  *  *  *  «  They  shall  also  have  such  other 
original  jurisdiction  as  shall  from  time  to  time  be  conferred  upon 
them  by  the  legislature."  Section  340  of  the  Code  provides  that  the 
jurisdiction  of  each  County  Court  "  extends  *  *  *  to  an  action 
for  the  partition  of  real  property,  for  dower,  for  the  foreclosure, 
redemption  or  satisfaction  of  a  mortgage  upon  real  property." 

It  is  contended  on  the  part  of  the  appellant  that  this  clause  of  the 
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Code  does  not  give  jnriBdiction  to  eatisf  j  a  mortgage  upon  princi- 
ples of  equity ;  that  in  the  case  under  consideration  it  depends  npon 
the  right  of  the  court  to  compel  specific  performance  of  a  contract, 
and  the  case  of  Avery  v.  Willis  (reported  in  24  Hun,  548)  is  relied 
upon  to  sustain  his  claim.  That  action  was  brought  to  reform  a 
mortgage,  to  make  it  a  lien  upon  certain  real  estate  and  for  its  fore- 
closure. The  court  held  that  the  County  Court  did  not  have 
jurisdiction  to  entertain  an  action  for  the  reformation  of  a  mort- 
gage ;  that  such  jurisdiction  was  not  given  by  the  statute.  That 
case  we  regard  as  clearly  distinguishable  from  the  one  under  con- 
sideration. The  statute  referred  to  does  not  give  the  County  Court 
jurisdiction  to  reform  a  mortgage,  but  does  give  the  court  jurisdic- 
tion to  satisfy  a  mortgage,  and  such  jurisdiction  is  not  limited  to 
cases  of  payments. 

Our  conclusion  is  that  the  County  Court  had  juriadicticm  to  decree 
that  the  mortgage  should  be  discharged  in  accordance  with  the 
written  agreement  of  the  defendant. 

Judgment  should  be  affirmed,  with  costs. 

SioTH,  P.  J.,  and  Habdin,  J.,  concurred. 
So  ordered. 

■  ■  ■  III         I  ■     !■ 

DOCTOR  F.  JACKSON,  Respondent,  v.  ANTHONY  H.  ] 
KASSEALL,  Appellant. 

Lio&rif  MtahU  kMpm'^Uen  qf,  upon  harms  kept  wnder  an agre&meni  toUh  the  cwn$r^' 
rights  of  a  chaM  mortgagee — 1873,  ehap,  498. 

Section  1  of  chapter  408  of  1872  authorizes  liyery  stable  keepers  and  other  per- 
sons keeping  or  boarding  horses,  under  any  agreement  with  the  owners  thereof, 
to  detain  such  horses  until  all  charges  due  under  the  agreement  shall  have  been 
paid;  "provided,  however,  that  notice  in  writing  shall  first  be  given  to  such 
owner  in  person  or  at  his  last  known  place  of  residence,  of  the  amount  of  such 
charges  and  the  intention  to  detain  such  horse  or  horses  until  such  charges 
shall  be  paid."  Section  3  provides  that  "  from  the  time  of  giving  such  notice, 
and  while  such  horse  or  horses  are  so  detained  and  no  longer,  such  livery 
stable  keeper  or  other  person  shall  have  a  lien  upon  such  horse  or  horses  for 
the  purpose  of  satisfying  any  execution  which  may  be  issued  upon  a  Judgment 
obtained  for  such  charges.'* 

EM,  that  a  livery  stable  keeper  who  had,  under  an  agreement  with  the  owner, 
boarded  a  horse  upon  which  a  chattel  mortgage  had  been  given  and  duly  filed, 
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could  uot,  by  serving  the  notice  required  by  the  statute  upon  the  owner  or  morfe- 

gagec,  acquire,  as  against  t^e  mortgagee,  a  lien  upon  the  horse  for  the  charges 

incurred  for  his  keeping  prior  to  the  time  of  the  giving  of  the  notice,  but 

only  fur  such  as  should  be  incurred  thereafter. 

That  his  right  to  acquire  such  a  lien  was  not  affected  by  the  fact  that  the  mort- 

^    gagee  knew  that  he  was  keeping  the  horse  under  such  agreement 

Qtcare,  as  to  whether  a  lien  for  past  charges  could  be  acquired  as  against  the 

owner. 
The  statute  gives  no  lien  upon  any  wagons,  harness  or  robes  that  may  be  kept 
with  the  horse,  but  only  upon  the  horse  itself. 

Appeal  from  a  judgment  of  the  Monroe  Oonnty  Court,  entered 
on  a  decision  of  that  court  rendered  upon  a  trial  bj  the  court  with- 
out a  jury. 

«/l  S.  Oarlooky  for  the  appellant. 

D.  C.  Hyde,  for  the  respondent. 

Smtth,  p.  J. : 

The  action  is  replevin.  It  was  brought  to  recover  the  possession 
of  a  mare,  cutter,  harness  with  brass  trimmings,  a  wolf  robe  and 
two  horse  blankets  which  were  owned  originally  by  William  L. 
Palmer.  The  plaintiflE  claims  the  property  by  virtue  of  certain 
diattel  mortgages  executed  by  Palmer.  The  defendant  claims  a 
lien  on  the  property,  superior  to  the  plaintiff's  mortgages,  for  the 
keeping  and  care  of  the  mare  and  the  care  and  storage  of  the  other 
property  under  a  contract  with  Palmer.  One  of  the  mortgages 
under  which  the  plaintiff  claims  was  executed  by  Palmer  to  one 
Peck,  and  Peck  having  died,  the  mortgage  was  assigned  by  his 
administrator  to  the  plaintiff.  The  other  mortgage  was  executed  to 
the  plaintiff.  The  history  of  the  transactions  out  of  which  the  dis- 
pute arises  is  as  follows :  On  8th  of  August,  1878,  Palmer  executed 
to  Peck  a  mortgage  upon  a  wagon  to  secure  him  for  having  indorsed 
a  promissory  note  for  $150,  for  the  accommodation  of  Palmer,  due 
in  sixty  days  thereafter.  On  24th  February,  1879,  Peck  having 
paid  said  note  and  also  forty  dollars  more  on  Palmer's  account, 
Palmer  executed  to  him  a  mortgage  upon  the  mare,  cutter  and  har- 
ness to  secure  the  payment  to  Peck  of  $190  in  three  months  there- 
after, with  interest.  On  the  day  last  mentioned  Palmer,  for  a  valu- 
able consideration,  executed  to  the  plaintiff  a  mortgage  upon  the 
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Baid  wagon,  and  also  upon  all  the  property  in  suit  to  secure  the  pay- 
ment of  the  sum  of  $500  in  three  months  from  the  date  of  said 
mortgage,  with  interest.  Each  of  said  mortgages  was  duly  filed. 
At  the  time  of  the  execution  of  tlie  several  mortgages,  and  for 
some  time  prior  and  subsequent  thereto,  the  defendant  kept  a  stable 
for  livery  and  boarding  purposes,  in  the  city  of  Kochester,  and  by 
an  agreement  with  Palmer,  made  in  February,  1878,  he  boarded 
the  mare,  and  when  she  was  at  the  stable  he  groomed  and  took  care 
of  her,  and  he  cleaned,  stored  and  took  care  of  the  rest  of  the 
mortgaged  property,  for  all  which  Palmer  agreed  to  pay  him  at  the 
rate  of  twenty  dollars  per  month.  Palmer  used  the  mare  and  other 
property  whenever  and  as  he  saw  fit  until  the  28th  July,  1879.  On 
the  day  when  the  second  mortgage  was  executed  to  Peck  as  above 
stated.  Peck  saw  Palmer  and  the  defendant  at  the  stable,  and  caused 
Palmer  to  pay  the  defendant  all  he  then  owed  him  as  such  stable 
keeper,  and  afterwards  and  on  the  same  day  the  defendant  executed 
to  Peck  the  said  second  mortgage,  which  fact  the  defendant  then 
well  knew.  On  28th  July,  1879,  the  Peck  mortgages  were  assigned 
to  the  plaintifiE.  On  the  same  day  the  defendant  served  on  Palmer 
a  written  notice  of  which  the  following  is  a  copy :  "  To  W.  L.  . 
Palmer :  Take  notice  that  I  claim  a  lien  by  virtue  of  the  statute 
in  such  cases  made  and  provided  upon  your  mare  named  '  Dollie,' 
cutter,  one  top  buggy,  one  set  single  harness,  and  all  other  horse 
accoutrements  now  in  my  possession,  for  keep,  care  and  storage  of 
the  same,  to  the  amount  of  eighty-nine  dollars  and  sixty-three  cents^ 
and  I  intend  to  detain  the  said  horse  or  mare,  and  said  other  prop* 
erty  until  such  charges  shall  be  paid ;  that  said  amount  is  for  board- 
ing said  mare,  being  a  balance  for  the  same.  I  further  notify  you 
that  I  claim  the  same  by  virtue  of  a  special  contract  with  you 
therefor.  Dated  July  28,  1879,  (signed) '  A.  H.  KasseaU.' "  After 
that  day  the  mare  was  not  used  by  anyone,  and  on  the  1st  day  of 
August,  1879,  the  plaintiff,  by  his  agent,  demanded  possession  of 
the  property  in  suit  from  the  defendant,  and  the  latter  refused  to 
deliver  possession  until  paid  the  sum  of  ninety-five  dollars  and  sev- 
enty-two cents,  claiming  that  he  had  a  lien  thereon  for  that  amount 
as  a  boarding  stable  keeper.  After  such  demand  and  on  the  same 
day,  the  defendant  served  on  the  plaintiff  a  notice  of  which  the 
following  is  a  copy :  "  Rochester,  August  1,  1879.  To  Doctor  F.. 
Hun— Vol.  XXX        30  ^  t 
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JackBon :  Take  notice  that  the  amount  of  my  claim  and  charges 
against  you  for  the  care  and  keep  and  board  of  your  brown  mare 
^Dollie,'  is  the  sum  of  eightynsix  dollars  and  ninety-three  cents, 
and  that  it  is  my  intention  to  detain  such  horse  in  my  possession 
until  such  charges  and  all  further  charges  for  care,  keep  and  board 
of  said  mare  are  paid.  Yours,  etc.,  A.  H.  Easseall."  At  the 
tinie  when  Peck  received  his  mortgages,  and  afterwards,  until  his 
death  in  May,  1879,  he  knew  that  the  property  in  question  was 
kept  by  Palmer  at  said  stable,  and  the  defendant's  terms  for  keep- 
ing, care  and  storage  thereof,  and  the  plaintiff  knew  the  same  as 
early  as  May,  1879.  Upon  these  facts  the  question  arises  whether 
the  defendant  has  a  lien  on  the  property  in  dispute  or  any  part  of 
it,  which  is  superior  to  the  lien  of  the  plaintiff's  mortgages. 

At  common  law  a  livery  stable  keeper  and  agister  has  no  lien 
unless  there  be  a  special  contract  to  that  effect  The  reason,  assigned 
in  the  books  is  that  he  only  keeps  the  animal  intrusted  to  his  charge 
without  imparting  to  it  any  new  value,  and  therefore  he  is  not 
within  the  rule  which  gives  a  lien  to  mechanics,  tradesmen  and 
laborers  receiving  property  for  the  purpose  of  repairing  or  other- 
wise improving  its  condition.  {GhrirmeU  v.  Cockj  3  Hill,  485,  and 
cases  cited  by  Bbonson,  J.,  pp.  491,  493.) 

There  is  no  proof  in  the  present  case  of  a  special  contract 
giving  a  right  of  lien.  The  defense  rests  upon  the  provisions  of 
chapter  498  of  the  Laws  of  1872,  the  first  section  of  which  act  is  as 
follows :  "  Section  1.  It  shall  be  lawful  for  all  livery  stable  keepers 
and  other  persons  keeping  any  horse  or  horses  at  livery  or  pasture, 
or  boarding  the  same  for  hire  under  any  agreement  with  the  owner 
thereof,  to  detain  such  horse  or  horses  until  all  charges  nnder  such 
agreement  for  the  care,  keep,  pasture  or  board  of  sach  horses  shall 
have  been  paid.  Provided,  however,  that  notice  in  writing  shall  first 
be  given  to  sach  owner  in  person,  or  at  his  last  known  place  of  resi- 
dence, of  the  amount  of  such  charges  and  the  intention  to  detain 
such  horse  or  horses  until  such  charges  shall  be  paid."  "  Section  2. 
From  the  time  of  giving  such  notice,  and  while  such  horse  or  horses 
are  so  detained  and  no  longer,  such  livery  stable  keeper  or  other 
person  shall  have  a  lien  upon  such  horse  or  horses  for  the  purpose 
of  satisfying  any  execution  which  may  be  issued  upon  a  judgment 
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obtained  for  such  charges."    ^^  Section  3.  This  act  shall  take  effect 
immediately." 

This  statute  was  amended  in  1880  (Laws  1880,  chap.  145),  but  aa 
the  amendment  was  not  adopted  till  after  the  defendant  had  given 
notice  of  his  claim  it  does  not  affect  the  present  case. 

It  is  to  be  observed  that  the  statute  gives  no  lien  upon  anything 
but  the  '^ horse  or  horses,"  for  whose  keeping  the  debt  accrued. 
So  that  as  to  all  the  property  in  dispute,  except  the  mare,  the 
defense  fails. 

As  to  the  mare,  the  question  is  whether  the  defcTidant  had  a  lien, 
as  against  the  plaintiff's  mortgages,  for  that  part  of  his  demand  for 
the  keeping  of  the  mare  which  accrued  prior  to  the  time  of  giving 
notice  of  his  claim.  If  he  had  not  such  lien,  he  is  liable  for  the 
detention  of  the  mare  after  she  was  demanded  by  the  plaintiff. 
Clearly  that  is  the  case  if  his  lien  is  to  be  regarded  as  having  its 
inception  at  the  time  of  giving  notice  to  the  plaintiff,  because  such 
netice  was  not  given  until  after  the  defendant  had  refused  to  sur- 
render to  the  plaintiff  the  possession  of  the  property.  The  result  is 
the  same  if  the  lien  arose  on  giving  notice  to  Palmer,  for  the  reason 
that  when  the  plaintiff  demanded  the  property,  the  defendant 
refused  to  deliver  it  unless  he  was  paid  the  whole  amount  due  him 
for  the  keeping  of  the  mare,  including  that  which  accrued  prior  to 
the  giving  of  notice  to  Palmer,  All  that  he  could  properly  require 
was 'that  he  should  be  paid  so  much  of  his  claim  as  had  accrued 
subsequently  to  the  giving  of  such  notice,  and  he  having  refused 
to  give  up  the  property  unless  he  was  paid  his  entire  claim,  it  would 
have  been  an  idle  ceremony  to  tender  tlie  small  sum  that  had  accrued 
subsequently  to  the  notice,  and  the  plaintiff  was  relieved  from  the 
necessity  of  so  doing. 

It  is  dear,  from  the  language  of  the  statute,  that  the  defendant 
had  no  lien  until  he  gave  notice  as  required  by  the  act.  And  the 
real  question  is  whether  such  notice  had  a  retroactive  effect,  so  as 
to  give  the  defendant  a  lien,  as  against  the  plaintiff's  mortgages,  for 
that  part  of  his  demand  which  accrued  before  the  notice  was  given. 
We  think  not.  As  we  understand  the  statute,  the  notice  operated - 
to  give  the  defendant  a  lien,  the  same  as  a  special  contract  to  that 
effect,  between  him  and  Palmer  would  have  done.  But  Palmer 
and  the  defendant  could  not  have  cut  off  the  prior  rights  of  the 


Digitized  by 


Google 


230  JACKSON  V.  KASSEALL. 

Fourth  DsPARTMEirr,  Junb  Term,  1883. 

plaintiff  under  his  mortgages,  by  an  agreement  between  themselves 
that  the  defendant  should  have  a  lien  for  the  keeping  of  the  mare 
prior  to  the  agreement.  Again,  if  a  notice  given  under  the  act 
operates  retrospectively,  it  is  immaterial  for  the  purposes  of  the 
lien  at  what  stage  of  the  period  of  the  keeping  the  notice  is  given  ; 
one  given  on  the  last  day  would  be  as  eflEectual  as  one  given  on  the 
first  day.  Such  a  construction  would  defeat  the  very  object  of 
requiring  a  notice  to  be  given,  which  evidently  is  to  advise  the 
owner  and  all  others  interested  that  a  lien  isr  claimed,  and  to  enable 
them  to  take  such  action  as  they  may  deem  necessary  in  view  of 
such  claim. 

There  are  no  words  in  the  act  which  indicate  an  intent  that  the 
notice  shall  be  retroactive.  The  provision  that  the  notice  shall 
state  the  amount  of  the  charges,  is  for  the  benefit  of  the  owner. 
"We  think  it  refers  to  the  charges  thereafter  to  be  made,  and  has  no 
reference  to  those  which  accrued  before  the  giving  of  the  notice. 

It  does  not  aid  the  defendant,  tfiat  the  plaintiff  and  Peck  knew 
when  th6y  took  their  mortgages  that  the  defendant  was  ke^^ping 
the  mare  under  the  agreement  with  Palmer.  Without  the  notice 
recjjiired  by  the  act  there  could  be  no  statutory  lien. 

If  the  defendants  suffer  a  hardship  it  is  the  result  of  his  delay 
in  giving  notice.  His  entire  claim  has  accrued  since  the  mortgages 
of  24th  February,  1879,  were  given.  At  that  time,  as  is  found  by 
the  trial  coui*t,  Peck  caused  Palmer  to  pay  the  defendant  all  he 
then  owed  him,  and  the  execution  of  the  mortgage  to  Peck  on  that 
day  was  with  the  defendant's  knowledge  at  the  time.  Had  he  given 
notice  then,  Peck  might  have  taken  steps  to  strengthen  his  security 
so  far  as  to  protect  himself  against  the  defendant's  claim. 

The  case  of  ScoU  v.  Ddahunt  (65  N.  T.,  128),  cited  by  the 
defendant's  counsel,  is  not  applicable  to  the  present  case.  That 
was  the  case  of  a  common-law  lien  on  a  canal  boat  for  repairs,  and 
it  was  held  that  the  lien  of  the  shipwright  was  superior  to  that  of 
a  prior  mortgagee,  who  after  default  in  the  payment  of  his  mort- 
gage had  suffered  the  mortgagor  to  remain  in  possession  of  the 
boat,  running  it  as  his  own.  The  mortgagor  was  held  under  those 
circumstances  to  be  authorized  by  the  mortgagee  to  keep  the  boat 
in  repair  and  to  confer  a  right  of  lien  thereon  for  repairs  necessary 
to  make  her  fit  for  navigation.     The  case  has  no  bearing  upon  the 
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question  whether  a  notice  nnder  the  act  of  1 872  has  a  retroactive 
effect. 

It  was  held  by  the  Court  of  Appeals,  in  Bissell  v.  Pearce  (28 
N.  Y.,  252),  that  a  mortgagor  of  horses  has  no  right  to  pledge  them, 
or  otherwise  to  create  a  lien  upon  them  for  their  keeping,  to  the 
prejudice  of  the  rights  of  the  mortgagee.  In  the  opinion  delivered 
in  SeoU  v.  Ddahimtj  that  case  was  distinguished  from  BisseU  v. 
JPearoe. 

In  what  we  have  said  we  have  not  intended  to  deal  with  the 
question  whether  a  lien  can  be  created  as  against  the  oioner  for  past 
charges.  We  have  considered  only  the  case  now  before  us  of  a 
prior  mortgagee. 

Several  exceptions  were  taken  at  the  trial  by  the  defendant's 
counsel,  but  only  one  of  them  was  noted  in  his  points  and  that 
requires  no  comment 

The  judgment  should  be  afiirmed. 


Habbin  and  Babkbb,  JJ.,  ooncoired. 
Judgment  affirmed. 


JAMES   B.   HAYNES,  Kespondbnt,  v.  JAMES  H.  KUDD, 

Apvkllant. 

Durea — when  threats  of  a  lawful  Tproeee/uUon  amount  to  dv/ren — eompoundiitg  a 
felony — wJien  the  pariie$  are  not  in  pari  delicta 

The  defendant,  in  whose  employ  the  plaintiff's  son  was,  accused  the  latter  of 
having  embezzled  money  and  proposed  that  the  plaintiff  should  arrange  the 
matter  by  giving  his  note,  indorsed  by  his  wife,  for  $250.  The  note  was  given 
and  subsequently  paid  by  the  plaintiff  to  one  who  had  acquired  it  in  good  faith 
before  maturity.  This  action  was  brought  to  recover  the  amount  so  paid  upon 
the  ground  that  the  execution  of  the  note  was  procured  by  duress.  Upon  the 
trial  evidence  was  given  tending  to  show  that  the  defendant  attempted  to 
influence  the  action  of  the  plaintiff  by  operating  upon  his  family  pride,  his 
fear  of  disgrace  and  his  desire  to  save  his  son  from  the  ruinous  effects  of  a 
prosecution,  and  thereby  induced  him  to  execute  the  note. 

Meld,  that  such  threats  so  made  amounted  to  such  duress  or  pressure  as  would 
avoid  the  contract  thereby  obtiuned. 

That  the  fact  that  the  note  was  given  for  the  purpose  of  compounding  a  felony 
did  not  prevent  the  maintenance  of  the  action  as  the  parties  were  not  in  pan 
delieto,  the  note  having  been  procured  from  the  plaintiff  by  duress. 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff^  entered  on  % 
verdict  rendered  at  the  "Wayne  Circnit. 

T.  TT.  Cd/lms^  for  the  appellant. 

W.  B.  Mason  and  Z.  M.  Norton^  for  the  respondent 

Smtfh,  p.  J. : 

The  plaintifPs  son  had  been  in  the  employ  of  the  defendant  and 
the  latter  complained  to  the  plaintiff  that  his  son  had  embezzled  or 
feloniously  taken  money  from  his  employer  to  the  amount  of  sev- 
eral hundred  dollars,  and  the  defendant  proposed  that  the  plaintifi 
should  arrange  the  matter  by  giving  his  note  for  $260,  indorsed  by 
the  plaintiffs  wife,  so  as  to  charge  her  separate  estate.  Accord- 
ingly, a  note  was  made  and  indorsed  as  proposed,  and  delivered  to 
the  defendant  who  transferred  it  before  maturity  to  a  hana  fide 
holder  by  whom  it  was  prosecuted  and  collected  of  the  plaintiff. 
Tliis  action  was  brought  to  recover  the  amount  so  collected  on  the 
ground  that  the  defendant  procured  the  note  by  duress.  Evidence 
was  given  at  the  trial,  on  the  part  of  the  plaintiff,  tending  to  show 
that  the  note  was  extorted  from  the  plaintiff  and  his  wife  by  threats 
made  by  the  defendant  to  prosecute  the  plaintiff's  son  for  the 
alleged  crime,  unless  the  note  was  given  and  by  promises  to  forbear 
prosecution  and  to  save  him  and  his  father's  family  from  exposure 
and  disgrace  if  the  note  should  be  executed.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  the  amount  of  the  note  with 
interest. 

The  plaintiff  had  a  verdict. on  a  former  trial  which  was  set  ajside 
by  the  Court  of  Appeals,  by  reason  of  the  refusal  of  the  trial  judge 
to  charge  the  jury  that  if  there  was  no  fraud,  duress  or  undue 
influence  on  the  part  of  the  defendant,  and  the  note  was  given 
simply  to  compound  a  felony,  the  plaintiff  was  not  entitled  to 
recover.  (83  N.  T.,  251.)  That  error  was  Avoided  on  the  trial  now 
under  review  and  the  principal  question  before  us  is  whether  there 
ib  any  evidence  of  duress  or  pressure,  by  means  of  threats  "md 
promises  such  as  would  avoid  the  note  in  the  hands  of  the  original 
payee. 

We  are  to  assume  that  the  testimony  on  that  issue,  adduced  by 
the  plaintiff,  was  believed  by  the  jury  although  controverted  by  tha 
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defendant.  That  testimony  very  clearly  warranted  the  eonclnsion 
*that  the  defendant  directly  attempted  to  influence  the  action  of  the 
plaintiff  by  operating  upon  his  family  pride,  his  fear  of  family  dis- 
grace and  his  desire  to  save  his  son  from  the  minous  effects  of  a 
prosecution,  whereby  the  plaintiff  was  induced  to  execute  the  note. 
The  learned  counsel  for  the  appellant  contends  that  as  the  threats 
proved  were  of  nothing  more  than  a  lawful  prosecution  they  did 
not  constitute  duress  in  a  legal  sense.  But  we  think  that  when 
threats  of  a  lawful  prosecution  are  purposely  resorted  to  for  the 
purpose  of  overcoming  the  will  of  the  party  threatened  by  intim- 
idating or  terrifying  him,  they  amount  to  such  duress  or  pressure  as 
will  avoid  a  contract  thereby  obtained.  Eadie  v.  Slimmon  (26 
N.  T.,  9),  as  we  understand  the  report  of  the  case,  is  in  point. 
(See,  also,  WiUiama  v.  BaiUy^  86  L.  J.,  Ch.,  717.) 

The  fact  that  the  note  was  not  given  until  a  week  after  the  threats 
were  made  does  not  fdter  the  case.  It  was  simply  a  circumstance  to 
be  considered  by  the  jury  in  determining  whether  the  act  was  the 
direct  consequence  of  the  duress. 

The  appellant's  counsel  contends  that  the  trial  judge  erred  in 
refusing  to  charge  as  requested  that  if  the  compounding  a  felony 
entered  into  and  formed  a  part  of  the  consideration  of  the  note  the 
plaintiff  could  not  recover ;  also,  that  if  the  plaintiff's  motive  in 
giving  the  note  was  in  part  to  compound  a  felony  he  could  not 
recover.  The  requests  were  refused  properly  we  think.  If  the 
plaintiff's  act  was  induced  by  duress  on  the  part  of  the  defendant 
the  parties  were  not  in  equal  position  in  the  eye  of  the  law.  They 
were  not  in  paa*i  delicto^  and  the  plaintiff  may  recover  of  the  defend- 
ant notwithstanding  each  of  them  intended  the  compounding  of  a 
felony  or  the  stifling  of  a  prosecution.  The  case  would  have  been 
very  different  if  the  plaintiff,  believing  the  charge  against  his  son 
to  be  true,  had  acted  from  a  desire  to  save  him,  uninfluenced  by 
threats  or  promises  on  the  part  of  the  defendant. 

We  are  of  the  opinion  that  the  judgment  should  be  affirmed. 


Habdin  and  Haight,  JJ.,  concurred. 
Judgment  affirmed. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  kx  bxl. 
HAKLEM  G.  CHAMBERLAIN,  as  Testambntabt  Tbubtek, 
ETC.,  OF  OSCAR  L.  CHAMBERLAIN,  Decbabed,  Responb- 
ENT,  V.  JOHN  G.  FORREST  and  Others,  Assessobs,  and 
THOMAS  J.  GAMBLE,  Supeevisoe  of  the  Town  of  Mt. 
MoBBis,  Appellants. 

AMessmerU^roU —  the  cuaeuars  cannot  increcue  the  amount  eueeued  after  notke^Uia 
completion  of  the  roU  ha$  been  given. 

Before  July  1,  1882,  one  of  the  assessors  of  the  town  of  Mt  Morris  called  on  the 
relator  and  was  informed  by  him  that  the  amount  for  which  the  estate  in  his 
hands,  as  trustee,  was  liable  to  taxation  was  $40,000.  It  had  been  assessed  at 
that  amount  the  preceding  year.  The  assessor  entered  this  amount  in  his 
memorandum  book,  and  at  the  meeting  of  the  assessors  in  Jujy  it  was  agreed 
that  the  relator,  as  trustee,  should  be  assessed  for  that  amount  By  mistake  it 
was  entered  on  the  roll  as  |4,000^  July  twenty-fifth  the  roll  was  completed 
and  notice  was  then  given  that  complaints  would  be  heard  on  August  fifteenth* 
On  August  second  one  of  the  assessors  changed  the  amount  ftom  $4,000  to 
$40,000.  ' 

EM,  that  he  had  no  power  so  to  do,  and  that  the  amount  so  added  by  him  should 
be  stricken  from  the  assessment 

Appeal  from  au  order  of  the  Special  Term  made  in  a  proceed- 
ing by  certiorari^  under  chapter  269  of  the  Laws  of  1880,  directing 
an  assessment-roll  made  by  the  assessors  of  said  town  to  be  corrected 
by  striking  out  part  of  the  assessment  against  the  relator  contained 
therein. 

J.  A.  <6  J.  B.  Vanderlipy  for  the  assessorB. 

T.  J.  Oaniblej  supervisor,  in  person. 

W,  A.  Sutherland^  for  the  relator. 

John  L.  Morffon^  for  oestuis  que  truet. 

Smith,  P.  J. : 

The  facts  of  this  case  are  these :  Before  the  Ist  of  July,  1888, 
one  of  the  assessors  called  on  the  relator  and  was  informed  by  him 
that  the  amount  for  which  the  estate  in  his  hands  as  trostee  was 
liable  to  taxation  was  $40,000,  and  the  assessor  so  entered  it  on  his 
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memorandum  book.  It  had  been  assessed  and  entered  on  the  roll 
at  that  amount  the  preceding  year.  AVlien  the  assessors  met  after 
the  first  of  July  for  the  purpose  of  preparing  the  roll  the  memo- 
randum book  was  examined  and  the  sum  of  $40,000  was  agreed 
upon  as  the  value  of  the  property  for  which  the  relator,  as  trustee, 
was  to  be  assessed,  but  by  mistake  the  amount  was  inserted  in 
the  roll  at  $4,000;  and  although  the  mistake  was  then  discov- 
ered the  assessors  forgot  to  change  it.  The  roll  was  completed 
twenty-fifth  July,  and  notice  was  then  given  of  its  completion  and 
that  complaints  would  be  heard  on  fifteenth  August.  At  that  time 
the  assessment  stood  on  the  roll  at  $4,000.  On  or  after  the  second 
of  August  one  of  the  assessors  changed  the  amount  to  $40,000. 
On  the  grievance  day  the  relator  appeared  before  the  assessors  and 
objected  to  the  change  on  the  ground  that  the  assessors  had  no  . 
authority  to  m^ake  it,  and  demanded  that  it  be  corrected,  which  they 
refused,  and  thereupon  this  proceeding  was  begun. 

"We  think  the  Special  Term  decided  correctly  in  ordering  the 
assessment  to  be  reduced  to  the  amount  at  which  it  stood  on 
the  first  day  of  August.  The  statute  requires  that  on  or  before 
that  day,  in  each  year,  the  roll  shall  be  completed.  (1  R.  S.,  393, 
§  19.)  And  when  completed  notice  thereof  must  be  given.  The 
object  of  the  notice  is  to  enable  all  parties  interested  to  examine  the. 
roll,  and  for  that  purpose  at  least  twenty  days  notice  must  be  given 
after  its  completion.  The  roll,  when  completed,  is  in  the  nature  of 
a  judgment.  The  power  of  the  assessors  to  alter  it  in  any  material 
respect,  after  its  completion  and  notice  thereof,  is  limited  to  acting 
upon  complaints  made  by  parties  conceiving  themselves  aggrieved. 
This  has  been  held  frequently.  {WeatfaU  v.  Preston^  49  N.  T., 
852;  Overmg  v.  FooUy  65  id.,  263;  Clark  v.  Norton,  8  lians., 
484 ;  S.  C,  58  Barb.,  484.)  In  this  case  the  change  in  the  assess- 
ment was  made  withopit  the  requisite  notice,  and  we  cannot  resist 
the  conclusion  that  it  was  in  excess  of  the  authority  of  the  assessors. 
If  they  had  made  the  change,  and  then  published  notice,  before  the 
first  day  of  August  it  would  have  been  well. 

It  is  urged  that  the  assessors  merely  corrected  a  clerical  error. 
But  the  alteration  of  a  judgment,  or  of  an  assessment  in  the  nature 
of  a  judgment,  by  increasing  its  amount  tenfold  can  hardly  be 
called  the  correction  of  a  clerical  error. 
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It  is  also  iiisiBted  that  the  relator  was  not  injured  by  the  change 
in  the  amount,  and  so  the  case  is  not  within  the  act  of  1880.  It  is 
enough  that  he  has  been  assessed  without  due  notice ;  whether  or 
not  he  could  have  made  just  complaint  if  he  had  been  duly  notified, 
cannot  be  inquired  into  here. 

Tlie  assessors  mistook  their  remedy.  Chapter  575  of  the  Laws 
of  1868  gives  a  remedy  where,  by  a  mistake  in  transcribing  or  copy- 
ing the  assessment-roll  of  the  preceding  year,  property  has  been 
assessed  at  a  valuation  less  than  that  appearing  upon  the  original  assess- 
ment-roll. In  this  case  it  is  averred  that  the  mistake  occurred  in 
copying  from  the  memorandum  book  of  one  of  the  assessors.  But 
it  appears  that  the  entry  in  the  book  corresponded  with  the  amount 
in  the  roll  of  the  preceding  year,  and  there  is  reason  for  saying  that 
the  case  is  within  the  spirit  if  not  the  letter  of  the  act  last  referred 
to.  But  without  deciding  that  question  it  is  enough  to  hold,  as  we 
do,  that  the  assessors  in  changing  the  amount  in  the  roll,  as  they  did, 
acted  without  authority. 

The  order  appealed  from  is  therefore  affirmed,  but  the  question 
of  the  costs  of  this  appeal  is  left  to  be  determined  at  Special  Term, 
if  the  relator  shall  be  advised  to  make  a  motion  for  the  purpose  of 
charging  the  appellants,  or  either  of  them,  with  costs,  upon  the 
jgrounds  specified  in  section  4  of  the  act  under  which  the  proceed- 
ing was  taken. 

Hardin  and  Haight,  JJ.,  concurred. 

So  ordered. 


30    S42 
I  59    27i 

30    2242 

,J1^^  MAETIN   EUSSELL,   Appellant,  v.  OEVILL   DEAN, 

30»i  242  '  '  ' 

[•67td26  Respondent. 

30h        242[ 

Procedure,  see,  1801. 

Under  an  execution  issued  upon  a  judgment  a  constable  levied  upon  a  span  of 
mules  owned  and  used  by  the  debtor  in  his  business  of  farming  and  boating. 
He  was  a  householder  and  had  no  other  team.  It  did  not  appear  what  other 
property  he  then  had.  He  did  not  at  the  time  the  levy  was  made,  or  at  any 
other  time,  claim  that  the  mules  were  exempt 

ffdd,  that  he  thereby  waived  any  exey^pljop  to  which  he  mij^t  have  been  entitied 
under  section  1891  of  the  Ck>de  of  Oivii  Procedure. 
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Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  npoD 
the  report  of  a  referee. 

Howe  <6  Jiicey  for  the  appellant. 

(X  W.  Aven/y  for  the  respondent. 

Smith,  P.  J. : 

Eeplevin  for  a  span  of  mules.  Defendant  justified  as  the  bailee 
of  one  Ostrander  who  purchased  the  mules  at  a  sale  under  an  exe- 
cution against  the  plaintiff.  The  plaintiff  claimed  that  the  mules 
were  exempt  from  levy  and  that  no  tftle  passed  by  the  execution 
sale.  The  case  comes  up  on  the  report  of  the  referee  alone.  The 
referee  found  that  the  mules  were  used  by  the  plaintiff  as  a  team  in 
his  business  of  farming  and  boating ;  that  he  had  no  other  team, 
and  that  they  were  necessary  to  him  in  his  said  business,  but  it  did 
not  appear  by  the  evidence  what  other  property  the  plaintiff  had  at 
the  time  of  the  levy.  The  referee  also  found  that  so  far  as  appears 
the  plaintiff  did  not  make  any  claim  to  the  constable  when  the 
mules  were  taken,  or  at  any  other  time,  that  they  were  exempt ; 
and  he  did  not  at  any  time  make  such  claim  to  the  defendant,  but 
before  the  commencement  of  the  action  he  demanded  the  mules  of 
the  defendant  and  the  defendant  refused  to  give  them  up.  The 
referee  held  as  matter  of  law  that  as  it  did  not  appear  but  that  the 
plaintiff  had  an  abundance  of  household  furniture  and  working 
tools  equally  within  the  $250  exemption,  and  as  he  at  no  time 
elected  and  claimed  the  mules  to  be  exempt,  he  waived  his  right  of 
exemption  and  the  defendant  was  entitled  to  judgment. 

The  real  question  presented  is  whether,  in  the  absence  of  proof 
that  the  plaintiff  had  other  property  covered  by  the  $250  exemp- 
tion, his  omission  to  claim  that  the  mules  were  exempt  was  a  waiver 
of  the  exemption.  The  present  statute  (Code  of  Civil  Fro.,  §  1391) 
is  substantially  like  that  which  preceded  it  (Laws  1842,  chap.  167, 
as  amended  by  chap.  782,  Laws  1866)  so  far  as  the  question  in  hand 
is  concerned.  Under  the  former  statute  it  was  held  in  Noj/t  v.  Tan 
AUtyne  (15  Barb.,  568),  which  was  an  action  for  the  conversion  of 
a  mare,  that  evidence  that  the  plaintiff  was  a  householder,  having  a 
family  for  which  he  provided,  and  that  the  mare  was  all  the  team 
he  had  and  that  it  was  used  in  prosecuting  the  business  in  which 
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he  was  engaged,  was  enough  to  entitle  him  to  the  exemption.  In 
Wilcox  V.  Hawley  (31  N.  Y.,  648)  it  was  said  by  Davies,  J.,  that 
"  it  was  sufficient  for  the  plaintiff  to  show  that  this  horse  constituted" 
his  team ;  that  he  was  a  hou^holder,  and  that  his  household  furni- 
ture, workman's  tools  and  team  did  not,  in  the  aggregate,  exceed  in 
value  the  sum  of  two  hundred  and  fifty  dollars."  But  that  remark 
was  not  intended  to  overnile  Boyt  v.  Van  A  htyne,  for  the  same 
judge  also  said  that  the  view  taken  of  the  statute  in  that  case  was 
correct.  It  is  probable  that  the  precise  question  now  up  was  not 
discussed  by  counsel  in  either  of  those  cases.  In  Seaman  v.  Luce 
(23  Barb.,  240)  it  appeai^ed  that  the  debtor  had  more  than  two 
horses,  which  were  worth  in  the  aggregate  more  than  the  exempt 
value  fixed  by  the  statute,  and  it  Was  held  that  the  officer  levying 
on  one  of  them  was  not  a  trespasser,  unless  the  debtor  claimed  at 
the  time  that  the  horse  levied  on  was  exempt.  In  Smith  v.  Slade 
(67  Barb.,  637)  it  was  held  that  it  was  not  necessary  for  the  plaintiff 
to  show  affirmatively  that  he  had  not  other  articles  exempted  by 
statute  of  the .  value  of  $250,  or  which,  with  the  articles  men- 
tioned in  the  complaint,  exceeded  that  sum.  But  in  that  case  it 
was  shown  that  the  plaintiff  claimed  the  property  at  the  time  qf  the 
sale  as  exempt  from  levy  and  sale  on  execution,  and  forbade  the 
sale  on  that  ground,  mentioning  each  article  by  name.  In  Lock- 
wood  V,  Younglove  (27  Barb.,  606),  Johnson,  J.,  said:  "The 
position  now  taken  is  that  before  a  party  can  recover  for  property 
taken  on  execution^  as  exempt  property  under  the-  act  of  1842,  he 
must  show  that  he  has  not  other  property  which  may  be  exempt 
under  the  act."  To  that  position  the  learned  judge  said  there  were 
two  conclusive  answers  in  that  case :  "  In  the  first  place  no  such  ques- 
tion was  raised  upon  the  trial."  Second.  That  "  the  horse  in  question 
was  claimed  by  the  plaintiff  as  exempt  property,  and  the  sale  for- 
bidden on  that  ground."  Neither  of  those  answers  to  the  position 
exists  in  the  present  case.  On  the  whole  we  think  the  correct  con- 
clusion is  that  it  not  having  appeared  either  that  the  plaintiff  had 
not  other  property  exempt  under  section  1391  of  the  value  of  $260, 
or  that  he  at  any  time  claimed  the  property  in  question  to  be 
exempt,  such  property  must  be  deemed  to  have  been  in  fact  liable 
to  execution.  Assuming  that  he  had  other  property  which  was 
exempt  under  section  1391,  he  waived  his  claim  to  the  statutory 
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provision,  in  his  favor  in  respect  to  the  property  in  question  by 
omitting  to  assert  it.  The  case  of  Frost  v.  MoU  (34  N.  T»,  258), 
cited  by  the  appellant's  counsel,  related  to  property  which  was 
specifically  and  absolutely  exeppt  under  the  Revised  Statutes.  In 
Cantrell  v.  Conner  (51  How.,  45)  the  case  of  Frost  is  cited  a£  the 
sole  authority,  and  to  the  extent  of  that  case  only  are  we  disposed 
to  follow  the  decision  in  Cantrell's  case. 

These  views  lead  to  an  affirmance,  and  the  same  result  may  be 
reached  by  another  way.  The  referee  found  that  the  demand  upon 
which  the  judgment  was  recovered,  to  enforce  which  the  execution, 
by  virtue  of  which  the  mules  were  sold  was  issued,  was  a  promis- 
sory note  given  to  the  defendant  for  the  price  of  a  team  bought  of 
him  by  the  appellant  and  one  Post ;  and  that  at  the  time  of  such 
purchase  the  appellant  had  no  other  team  than  one  bay  mare  worth 
fifty  dollars,  but  that  he  made  a  team  of  that  and  one  owned  by  his 
father-in-law.  It  does  not  appear  what  use  the  team  purchased  of 
the  defendant  was  put  to.  It  not  appearing  that  the  appellant  and 
Post  purchased  as  merchants  or  dealers  in  horses,  it  may  be  assumed 
that  the  team  sold  was  of  the  class  of  property  exempt  by  the  act 
of  1842,  and  consequently  any  article  exempt  by  that  act  was  liable 
to  levy  to  satisfy  a  judgment  recovered  for  the  price  of  such  team. 
{Hutchinson  v.  Chamberlin,  11  N.  T.  Leg.  Obs.,  248 ;  Cox  v.  Staf- 
ford, 14  How.  Pr.,  519.)  There  are  no  other  quefltions  in  the  case 
requiring  discussion. 

The  judgment  should  be  affirmed. 


Hardtk  and  Barker,  JJ.,  concurred. 
Judgment  affirmed. 
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HARRISON  SPRAGUE  and  ELISHA  W.  GARDNER, 
Appellants,  v.  TURNET  W.  RICHARDS  and  ANDREW 
W.  RICHARDS,  Respondents. 

A*»peal — faUufv  of  the  appeUarU  to  serve  printed  papers  —  General  Bute  No,  40  — * 
v>hat  coats  are  cUioteed  upon  a  motion  made  under  such  rule  w?iieh  results  in  the 
judgment  below  being  affirmed, 

A  defendant  who  had  appealed  from  a  Judgment  rendered  against  him  in  a 
County  Court  having  neglected  to  print  and  serve  his  papers,  a  third  person 
who  had  been  allowed  to  appear  and  protect  his  interest  in  the  judgment 
appealed  from,  moved  under  General  Rule  No.  40,  to  have  the  case  stricken 
from  the  calendar  and  for  a  judgment  of  affirmance.  The  motion  was  granted, 
with  ten  dollars  costs,  unless  the  appellant  should  serve  the  printed  papers 
within  thirty  days.  Upon  bis  failure  so  to  do  a  judgment  of  affirmance  was 
entered  in  which  were  included  twenty  dollars  for  costs  before,  and  forty  dol* 
lars  for  costs  of  argument 

EM,  that  this  was  proper. 

Appeal  from  an  order  of  the  Monroe  Special  Term,  striking  out 
certain  items  of  costs  taxed  by  the  plaintifb  and  ordering  a 
readjustment. 

E,  W.  Gardner  J  for  the  appellants. 

J.  Van  Voorhisj  for  the  respondents. 

Smtth,  p.  J. : 

The  defendants  appealed  to  this  conrt  from  a  jadgment  rendered 
against  them  in  the  County  Court  of  Ontario  county,  in  favor  of 
the  plaintiff  Sprague.  At  the  term  of  this  court,  held  in  June, 
1882,  Mr.  Gardner  was  permitted  to  come  in  as  a  party  plaintiff 
and  respondent  to  protect  such  interest  as  he  might  have  in  the 
judgment.  At  the  October  term,  Gardner  having  put  the  cause  on 
the  calendar,  moved,  under  Rule  40,  to  strike  the  cause  from  the 
calendar  and  for  judgment  of  affirmance,  on  the  ground  that  the 
appellants  upon  the  former  appeal  had  neglected  to  serve  printed 
papers.  The  motion  was  granted  with  ten  dollars  costs  unless  the 
appellants  should  serve  papers  within  thirty  days.  The  papers  not 
having  been  served,  Gardner,  after  the  expiration  of  thirty  days, 
entered  a  judgment  of  affirmance  and  taxed  his  costs  in  which  were 
included  the  following  items,  to  wit:  "Before  argument    twenty 
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dollars ;  for  argument,  forty  dollars.*'  By  the  order  now  appealed 
from  those  items  were  stricken  ont  with  ten  dollars  costs  of  motion. 

We  think  the  items  were  taxable.  Rule  40  of  1880  (Rule  41  of 
1877),  provides  that  "  if  the  party  whose  duty  it  is  to  furnish  the 
papers  shall  neglect  to  do  so,  the  opposite  party  shall  be  entitled  to 
move,  on  affidavit  and  on  four  days  notice  of  motion,  that  the  cause 
be  struck  from  the  calendar  (whichever  party  may  have  noticed  it 
for  argument),  and  that  judgment  be  rendered  in  his  favor." 
Under  the  order  obtained  by  Mr.  Gardner,  in  pursuance  of  that 
rule,  he  properly  entered  a  judgment  of  affirmance,  the  appellants 
having  'neglected  to  avail  themselves  of  the  privilege  of  serving 
papers  in  thirty  days,  granted  by  the  Order.  Upon  such  affirmance 
he  was  entitled  to  the  same  costs  as  if  the  judgment  of  affirmance 
had  been  rendered  after  argument.  (Code  of  Civil  Pro.,  §§  3238, 
3228.)  On  affirmance,  the  costs  follow  as  a  matter  of  statutory 
right.  No  order  of  the  court  was  necessary  to  give  them,  and  no 
order  of  the  court  could  rightfully  take  them  away.  {Oray  v. 
Hannah,  8  Abb.  [N.  S.],  183 ;  Combs  v.  Combs,  25  Hun,  279.) 
No  question  is  made  but  that  the  action  is  one  of  those  embraced 
in  section  3228.  The  items  in  question  are  given  specifically  by 
section  3251.  And  their  allowance  is  in  accordance  with  long 
established  practice  in  like  cases.  The  right  to  those  items  is  not 
affected  by  the  circumstance  that  ten  dollars  motion  costs  were 
given  by  the  court  on  granting  the  order.  The  order  was  not  abso- 
lute, but  was  conditional,  and  if  the  appellants  had  availed  them- 
selves of  the  privilege  granted  by  the  condition,  the  motion  would 
not  have  resulted  in  an  affirmance.  The  motion  costs  were  allowed 
in  view  of  that  contingency. 

The  fact  that  the  papers  in  the  action  are  entitled  in  the  name  of 
the  original  plaiutifi  Sprague,  as  well  as  that  of  the  respondent 
Gardner,  does  not  deprive  the  latter  of  his  right  to  the  costs  to 
which  he  has  been  subjected  in  protecting  his  interest  in  the 
judgment. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  strike  out,  etc.,  denied. 

Hardin  and  Maoombkb,  JJ.,  concurred. 

8o  ordered. 
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HENET   CEIBBEN  and  Others,   Appellants,   v.  LOUIS 

SCHILLINGEE,  Respondent. 
t 

AUachmeTU  —  affdomtmade  by  tliA  plaintiffs*  attorney — sources  of  his  knowledge 
must  be  stated  —  Code  of  OivU  Procedure,  see.  836. 

An  attachment  was  granted  herein  upon  an  affidavit  made  by  one  of  the  plain- 
tiffs' attorneys,  in  which  he  stated  that  the  amount  named  was  due  to  the 
plaintiffs  "over  and  above  all  counter-claims,  discounts  and  set-offs  known  to 
the  plaintiffs  or  the  deponent."  The  affidavit  stated  that  it  was  made  by  the 
attorney,  because  the  plaintiffs  resided  out  of  the  county,  and  that  the  depo- 
nent's knowledge  as  to  the  debt  was  derived  from  a  statement  of  the  account 
upon  which  the  action  was  founded,  sent  to  him  by  his  clients  in  a  letter. 

Beld,  that  the  attachment  was  properly  vacated  upon  the  moving  papers,  as  the 
affidavit  did  not  show  either  that  the  attorney  had  any  knowledge,  or  the  sources 
of  his  knowledge,  that  the  amount  named  was  due,  over  and  above  all  countei^ 
claims  known  to  the  plaintiffs. 

Appeal  from  an  order  made  at  the  Onondaga  Special  Term, 
vacating  a  warrant  of  attachment. 

M.  M.  Watersj  for  the  appellants. 

JPrank  S.  Siscookj  for  the  respondent. 

Smith,  P.  J. : 

The  motion  to  vacate  was  made  upon  the  papers  on  which  the 
attachment  was  issued.  It  was  granted  on  the  ground  that  the 
papers  did  not  show  that  the  plaintiffs  are  entitled  to  the  sum 
stated  therein,  "  over  and  above  all  counter-claims  known  to  plain- 
tiffs," as  required  by  subdivision  one  of  section  636  of  the  Code  of 
Civil  Procedure.  The  only  affidavit  on  that  subject  was  made  by 
one  of  the  attorneys  of  the  plaintiffs  residing  in  Syracuse.  He 
stated  that  the  sum  specified  was  due  to  the  plaintiffs,  "  over  and 
above  all  counter-claims,  discounts  and  set-offs  known  to  the  plain- 
tiffs or  the  deponent."  The  fact  that  the  affidavit  was  made  by  the 
attorney  and  not  by  the  plaintife  was  sufficiently  accounted  for,  it 
having  been  shown  that  the  plaintiffs  resided  out  of  the  State.  The 
affidavit  of  the  attorney  might  have  sufficed,  if  it  had  appeared  that 
he  had  any  knowledge  as  to  the  existence  of  counter-claims,  and 
perhaps  it  would  have  been  enough  (though,  as  to  that,  we  express 
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no  opinion)  if  he  had  stated  that  he  was  informed  by  his  clients 
that  none  existed.  But  notliing  of  the  kind  appeared.  All  that 
the  attorney  knew  as  to  the  amount  of  the  debt  was  derived  from 
a  statement  of  the  account  on  which  the  action  was  founded,  which 
he  had  received  from  his  clients,  but  the  statement  .conveyed  no 
information  as  to  whether  a  counter-claim  existed.  As  the  attorney 
had  no  knowledge  or  information  on  that  point,  there  was  no  proof 
whatever  on  the  subject  and  that  lack  of  proof  was  a  jurisdictional 
defect.  {jRuppert  v.  Haug^  87  N.  Y.,  141.)  We  do  not  say  that  a 
sufficient  affidavit  cannot  be  made  by  an  agent,  in  any  case,  but 
when  made  by  him,  there  should  be  proof  that  he  has  knowledge, 
or  at  least  satisfactory  information  as  to  the  essential  facts  stated  by 
hinr,  and  where  he  acts  upon  information  only,  the  sources  of  his 
information  should  be  stated  and  the  reasons  why  the  affidavit  is  not 
made  by  some  one  having  knowledge  of  the  facts. 

The  order  should  be    affirmed,   with    ten  dollars  costs    and 
disbursements. 

Hardin  and  Babebb,  J  J.,  concurred. 

So  ordered. 


ISO    2401 
132.414 

McKINNET  AND  Others,  Defendants. 

BdASianM — j^ttumpfidn  HuA  pubUo  offlctaia  hoM  dUckarged  their  duiff— ancient 
deede — admimbUity  ofy  in  evidence — witen  the  exiiienee  qf  a  power  cf  aUomei^ 
may  he  i-nf erred  from  other  facte, . 

Upon  the  trial  of  an  action  of  ejectment  a  deed,  executed  and  recorded  forty- 
eight  years  before,  was  o£Fered  in  evidence  by  the  plaintiffs.  It  was  executed 
by  one  of  the  grantors  personally,  and  by  him  as  the  attorney  in  fact  for  the 
others.  The  officer  taking  the  acknowledgment  stated  that  the  grantor  so> 
executing  the  deed  was  personally  known  to  him  to  be  the  x>ex8on  who  did  so, 
and  that  he  acknowledged  that  he  executed  the  same  as  bis  act  and  deed,  as- 
well  as  the  act  and  deed  of  the  other  grantors. 

EM,  that  the  presumption  was  that  neither  the  officer  taking  the  acknowledg- 
ment, nor  the  county  clerk  recording  the  deed,  would  have  respectively  per- 
formed and  verified  such  official  acts  had  there  not  been  presented  to  them 
legal  proof  of  the  existence  of  a  written  power  of  attorney,  executed  by  the 
other  grantors  under  their  hands  and  seals. 

R  eeemey  that  an  ancient  deed,  over  thirty  years  old,  is  admissible  in  evidence 
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upon  its  bare  production,  without  proof  of  acts  of  possession  under  it  being 
first  given. 
The  facts  of  this  case  stated  and  held  to  entitle  the  plaintiifs  to  hare  them 
submitted  to  the  jury,  with  instructions  that  they  should  decide  whether  or 
not  from  such  facts,  and  the  inferences  and  presumption  arising  therefrom,  the 
existence  of  a  valid  power  of  attorney  was  established. 

Exceptions  ordered  to  be  heard  at  the  General  Tenn  in  the  first 
instance,  after  a  judgment  of  nonsuit,  entered  in  Cattaraugus  county. 

E.  D.  Ncrthrwp  and  E,  Darwm  Smithy  for  the  plaintifb. 

Mr.  BoUeSj  for  -the  defendants. 

Kaoombeb,  J. : 

The  action  is  ejectment  for  the  recovery  of  certain  real  estate  of 
which  the  defendants  are  in  possession.  The  plaintiffs'  title  is 
derived  immediately  from  Seth  Rowley,  to  whom  the  premises  are 
claimed  to  have  been  conveyed  by  Benjamin  Chamberlain,  Alpheus 
Hawley,  Jesse  Morrison,  and  Josiah  Hall  and  James  Hall.  The 
deed  to  Eowley  was  executed  by  Josiah  Hall  in  behalf  of  himself 
and  as  attorney  in  fact  for  the  other  grantors,  February  2,  1833,  and 
was  recorded  in  the  proper  clerk's  oflSce.  There  was,  however,  no 
written  power  of  attorney  to  Josiah  Hall  produced  upon  the  trial 
nor  any  record  of  it  nor  any  direct  evidence  given  that  the  same 
ever  existed.  The  court,  for  that  reason,  excluded  the  deed  as 
evidence  and  refused  to  permit  the  plaintiflEs  to  go  to  the  jury  upon 
the  question  whether  or  not  such  power  of  attorney  existed  at  the 
time  of  the  execution  of  the  deed. 

Under  the  proofs  in  the  case  it  was  established,  that  on  the  17th 
of  August,  1831,  the  State  of  New  York  agreed  to  sell  to  Alpheus 
Hawley,  a  tract  of  land  conveyed  by  the  Holland  Land  Company 
to  the  State,  located  in  Cuttarangus  county,  supposed  to  contain 
100,632  acres,  for  the  sum  of  $28,210.26,  and  on  the  16th  of  Septem- 
ber, 1831,  the  State  executed  to  him  a  certificate  of  sale  thereof. 
In  December  of  the  same  year  Alpheus  Hawley  sold  an  undivided 
three-fifths  of  the  land  to  Benjamin  Chamberlain,  James  Hall  and 
Josiah  Hall.  On  the  22d  day  of  November,  1834,  an  agreement 
of  partition  was  made  between  all  the  parties  interested  in  the 
land,  including  Jesse  Morrison.  This  agreement  contained  a  clause 
making  it  subject  to  all  the  sales,  both  by  deed  and  contract,  that 
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had  been  made  previous  thereto.  The  residue  of  the  evidence  in 
the  case  in  behalf  of  the  plaintiffs,  and  which  was  offered  for  the 
purpose  of  showing  that  the  deed  to  Rowley  was  duly  executed  by 
Hall  for  himself  and  as  attorney  in  fact  for  the  other  grantors,  was 
to  the  effect  that  Chamberlain,  Morrison,  Josiah  and  James'  Hall 
were  engaged  as  copartners  in  the  lumbering  and  land  business 
under  the  name  of  The  State  Land  Company,  in  the  years  1832, 
1838,  1834  and  1835,  having  in  the  county  of  Cattaraugus  upwards 
of  100,000  acres  of  land  mentioned  in  the  patent;  that  Josiah 
Hall  was  an  attorney  at  law  and  had  charge  of  the  interests  of  the 
company  and  acted  as  the  attorney  of  the  company.  It  was  also  shown 
that  the  company  had  an  office  at  Great  Valley,  where  the  books, 
records,  maps,  and  field  notes  were  kept ;  that  all  the  members  of 
the  partnership  took  part  in  the  selling  of  lands,  frequently  meeting 
to  discuss  prices,  and  directed  from  time  to  time  deeds  to  be  given 
after  full  payment  and  accounting  for  the  receipts  of  the  considera- 
tion moneys ;  that  Josiah  Hall  prepared  the  form  of  the  blanks  for 
deeds.  Alonzo  Hawley  testifies  that  Josiah  Hall  was  accustomed 
to  make  like  deeds  at  about  the  time  of  the  date  of  this  deed, 
that  he  knew  he  wa&  deeding  lands,  and  that  he  was  on  several 
occasions  a  witness  to  the  deeds  executed  in  the  manner  that  this 
one  was.  These  sales  and  deeds,  the  witness  says,  he  reported  to 
the  parties  and  kept  them  posted  as  to  what  land  was  sold.  He 
further  says  he  thinks  that  the  rest  of  the  company  did  not  execute 
any  deeds  in  those  years,  and  knew  of  no  person  executing  any 
deed  except  Mr.  Hall  and  himself. 

Plaintiffs  also  offered  in  evidence  a  deed  from  Benjamin  Cham- 
berlain to  Alpheus  Hawley,  dated  November  19,  1835,  conveying 
an  equal  undivided  half  of  lands  described  in  the  deed,  except  such 
as  were  marked  "  sold  "  on  a  map  annexed.  It  appears  that  among 
those  that  were  marked  npon  this  map  as  sold,  which  was  put  in 
evidence,  was  the  land  conveyed  to  Seth  Rowley.  '  This  was 
objected  to  by  the  defendants'  counsel  and  excluded.  Three  other 
deeds  were  also  offered  in  evidence,  one  to  John  Burlbert,  another 
to  Samuel  S.  Clark  and  a  third  to  Grove  Hurlbert,  executed  in  the 
same  n^anner  that  the  one  now  in  controversy  was.  These  were 
also  excluded. 

It  further  appears  that  before  making  the  partition  deed  above 
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mentioned,  the  original  part  owners  of  the  land  had  a  full  acconnt- 
ing  between  themselves,  and  the  balance  sheet  was  struck  aiid  the 
accounts  all  adjusted,  and  that  the  partition  was  made  npon  the 
basis  of  such  accounting.  Proof  was  also  given  of  a  thorough  search 
for  the  power  of  attorney  under  which  Mr.  Hall  was  supposed  to 
act,  but  it  was  unavailing.  The  court  having,  excluded  the  deed  to 
Rowley,  it  followed  as  matter  of  course  that  all  subsequent  deeds 
froqri  Rowley  should  be  excluded  also. 

It  thus  appears  that  no  power  of  attorney  to  Josiah  Hall  was 
recorded  in  Cattaraugus  county  either  before  or  after  the  execu- 
tion of  the  Rowley  deed,  nor  is  it  shown  that  such  a  power  of  attor- 
ney as  an  existing  instrument  in  writing,  under  the  signature  and 
seal  of  the  principal  as  the  statute  requires  (2  Edmond's  Ed.,  139, 
§  6),  ever  existed.  Nevertheless,  we  think  that  it  was  error  for  the 
trial  court  to  withhold  the  deed  to  Rowley  from  the  consideration 
of  the  jury. 

The  plaintiflEs  were  entitled  to  prove  the  existence  of  the  power 
of  attorney  by  secondary  evidence,  aiid  we  think  that  the  facts 
which  were  received  in  evidence  and  which  were  oflFered  upon  that 
question  and  excluded,  made  such  a  case  as  that  the  jury  could  be 
warranted  in  finding  as  matter  of  fact,  that  Josiah  Hall  acted  under 
a  legal  power  of  attorney.  The  fact  that  the  power  of  attorney 
existed  is  asserted  upon  the  face  of  the  deed  itself.  In  Jackson  ex 
dem.  Livingston  v.  Neely  (10  Johns.,  374)  the  deed  recited  the 
power  of  attorney  and  it  was  held  that  a  subsequent  purchaser  had 
notice  thereof  by  reason  of  its  recital  in  the  deed. 

It  has  frequently  been  held  that  one  partner  may  bind  the  rest 
of  the  firm  by  deed,  executed  in  behalf  of  the  firm  under  a  parol 
authority  or  a  subsequent  parol  adoption  or  ratification  of  the  act. 
{Oram  v.  Seton,  1  Hall's  R.,  262 ;  Skinner  v.  Dayton,  19  John.,  513.) 

The  deed  was  sufficiently  proved  as  to  Josiah  Hall  as  a  party  to 
it  in  his  own  b'ehalf,  and  not  only  did  it  contain  the  assertion  of  the 
power  of  attorney,  but  the  instrument  itself  was  admitted  to  record 
by  the  county  clerk  in  February,  1833.  The  officer  taking  the 
acknowledgment  of  Hall  both  individually  and  as  attorney  in  fact, 
properly  certifies  that  Hall  was  personally  known  to  him  to  be  the 
same  person  who  executed  the  deed  and  acknowledged  the  same  as 
his  act  and  deed  as  well  as  the  act  and  deed  of  Chamberlain^  Hall, 
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Hawley  and  Morrison.  It  will,  as  it  seems  to  us,  be  presumed  in 
this  case,  as  it  frequently  is,  that  a  public  oflScer  does  his  duty,  and 
that  neither  the  officer  taking  the  acknowledgment  nor  the  county 
derk  receiving  the  deed  of  record  would  have  verified  such  official 
aets  respectively  had  there  not  been  present  before  them  legal  proof, 
which  in  this  case  would  be  an  instrument  in  writing  under  the 
hands  and  seals  of  the  principals,  of  the  existence  of  such  po^wer  of 
attorney,  inasmuch  as  a  long  period  of  time  had  elapsed  since  the 
execution  of  the  instrument,  namely,  forty-eight  years,  at  the  time 
of  the  trial. 

In  Forsaith  v.  Clark  (21  N.  H.  [1  Foster],  409),  it  was  held  that 
in  the  case  of  an  acknowledgment  which  purported  to  have  been 
taken  before  a  justice  of  the  peace  in  Massachusetts,  the  presump- 
tion was  that  the  register  of  deeds  had  sufficient  evidence  of  the 
official  character  of  the  magistrate  to  entitle  the  deed  to  be  recorded 
in  New  Hampshire.  The  court  says :  the  register  of  deeds  may  have 
had  plenary  evidence  of  the  official  character  of  the  magistrate  at 
the  time  he  recorded  the  deed,  and  that  evidence  is  now  lost.  Every 
presumption  is  to  be  made  in  favor  of  the  legality  of  the  record 
after  such  a  lapse  of  time. 

Says  Wharton  in  his  work  on  Evidence,  section  1318  :  "The  acts 
of  an  executive  officer  of  the  government  (e.  g.y  sheriffs,  registers, 
treasurers,  surveyors)  are  presumed  to  be  regular,  so  far  as  to  throw 
the  burden  of  proof  on  the  party  collaterally  assailing,  such  acts  on 
the  ground  of  iiTCgularity."  The  officer  is  e^umed  prima  faoie  to 
have  done  his  duty  till  the  contrary  is  shown,  and  when  the  acts 
relate  to  the  cases  where  a  registry  is  established  by  law,  the  question 
is  one  of  the  burden  of  proof.  "  Documents  so  protected  by  age 
and  safe  keeping  are,  prima  faoie^  receivable  in  evidence ;  and  the 
harden  is  on  him  who  would  resist  their  admission."  (Section  1359  5 
Wood  V.  Terry ^  4  Lans.,  80 ;  Cooper  v.  Bean^  5  id.,  318 ;  Lucas 
V.  Baptist  Churchy  4  How.,  353 ;  HartweU  v.  Root^  19  Johns.,  345 ; 
Wood  V.  Morehouse,  45  N.  T.,  368.) 

When  an  instrument  is  over  thirty  years  of  age,  which  is  fre- 
quently declared  to  be  a  period  at  which  an  instrument  becomes 
an  ancient  deed,  it  is  admissible  in  evidetice  upon  its  bare  produc- 
tion, says  Greenleaf  on  Evidence,  section  21.  See  also  Co  wen  and 
Hill's  [Notes  (second  volume,  note  882,  page  1269),  where  it  is 
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declared  tliat  a  power  to  execute  a  deed  will  in  many  cases  be 
presumed.  {See  Doe  ex  dem.  Clinton  v.  Phdpa^  9  Johns.,  169; 
Same  v.  OampbeUy  10  id.,  475.) 

In  the  two  cases  last  cited  possession  under  the  deeds  was  shown ; 
but  whether  the  plaintiff  is  bound  first  to  show  some  acts  of  posses- 
sion under  deed  is,  says  Greenleaf ,  **  a  point  not  perfectly  clear  upon 
the  authorities ;  but  the  weight  of  opinion  seems  in  the  negative.'' 
(Sec.  21.)  In  note  to  section  144  (13th  ed.)  it  is  further  stated  that 
the  weight  of  authority  at  present  seems  ( learly  not  to  reqwre  such 
proof ;  '^  and  it  is  now  agreed  that,  where  proof  of  possession  can* 
not  be  had,  the  deed  may  be  read,  if  its  genuineness  is  satisfactorily 
established  by  other  circumstances,"  citing  among  other  cases 
Jackson  v.  Laroway  (3  Johns.  Gas.,  283,  287) ;  Jackson  v.  Luquere 
(5  Cow.,  221,  225) ;  Jfackson  v.  Lamb  (7  id.,  481) ;  Hewlett  v. 
Cock  (7  Wend.,  371) ;    WiUson  v.  Betts  (4  Denio,  201). 

The  plaintiffs,'  we  think,  had  the  right  to  have  all  the  facts  which 
were  proved,  and  which  were  offered  to  be  proved,  subnlitted  to  the 
jury  for  their  consideration,  and  it  walB  for  them  to  say  whether  such 
facts  and  such  inferences  as  they  should  properly  adduce  therefrom, 
together  with  such  presumptions  of  law  as  they  should  be  instructed 
existed,  established  the  existence  of  a  valid  power  of  attorney  in 
Josiah  Hall  to  execute  the  deed  to  Eowley  in  behalf  of  his 
associates. 

Moreover,  the  partition  agreement  between  the  owners  (exhibit 
A,  of  the  printed  case),  by  this  clause,  namely,  ^^  the  above  descr  bed 
tracts  being  subject  to  all  sales,  both  by  deed  and  contract,  iiiade 
previous  to  the  date  hereof,"  taken  in  connection  with  the  map  and 
the  other  evidence  above  referred  to,  is  a  recognition  of  the  regu- 
larity and  validity  of  the  Eowley  deed,  or  at  least  a  proper  case 
was  presented  by  it  for  the  jury  to  find  such  recognition  and  rati- 
fication by  the  principals. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  'rial 
ordered,  with  costs  to  abide  the  event. 

Present  —  Smtth,  P.  J.,  Habdin  and  Maoombbb,  JJ 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  ^.\«nt» 
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ATWELL  MARTIN,  Appellant,  v.  MARTHA  A.  EGBERTS, 

Respondent. 

Marri&dwnnen — are  liable  for  money  borrowed  hy  thsm,  indq)enderU  of  the  iuee  ia 
ioTueh  they  may  apply  it. 
# 
A  married  woman  is  liable  upon  a  several  promissory  note  given  by  herself  and 
her  husband  for  money  borrowed  by  and  loaned  to  her,  without  regard  to  the 
purposes  for  which  the  money  was  borrowed  or  used.    If  she  borrowed  it  she 
is  liable  to  repay  it,  whether  it  was  expended  for  the  benefit  of  her  husband 
or  for  that  of  her  separate  estate  or  business,  or  disbursed  by  her  for  any 
other  purpose. 

Appeal  from  a  judgment,  entered  in  Oneida  county  for  the 
defendant  on  a  verdict,  and  from  an  order  denying  a  motion  for  a 
new  trial-  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried,  and  also  from  an  order  denying  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 

M  H.  Mideyy  foi  the  appellant. 
Walter  BaJHou,  for  the  respondent 

ELabdin,  J. : 

Plaintiff,  in  his  complaint,  avers  that  he  loaned  to  the  defendant 
April  13,  1872,  "  the  sum  of  one  hundred  dollars  for  the  benefit  ol 
her  separate  estate,  it  being  the  consideration  for  the  note  set  out 
in  the  complaint,  which  was  the  several  note  of  the  defendant  and 
her  late  husband,  Owen  D.  Roberts." 

The  answer  of  the  defendant  denied  the  allegation,  and  set  up 
that  defendant  was  a  married  woman  when  the  note  was  executed 
and  delivered,  and  averred  "  that  the  consideration  for  the  noto  men- 
tioned in  the  complaint  was  money  borrowed  by  her  husband,  Owen 
D.  Roberts,  to  be  used  by  him  in  his  business,  and  that  the  same 
was  received  by  him,  and  this  defendant  signed  said  note  as  surety 
for  her  said  husband,  all  of  which  was  known  to  the  plaintiff  at  the 
time  said  money  was  loaned,  and  said  note  executed  and  delivered." 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show  that 
the  loan  of  money  .was  to  the  defendant ;  that  the  money  was  handcMl 
to  her^  and  ^^  she  looked  it  over  "  and  replied  there  was  $100,  and 
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in  the  presence  of  the  plaintiff  "  told  Mr.  Roberta  to  go  and  pay 
that  on  her  premises  and  bring  her  a  receipt."  Defendant  gave 
evidence  tending  to  support  the  averments  of  her  answer. 

The  court  submitted  the  case  to  the  jury,  and  a  verdict  was  ren- 
dered for  the  defendant.  The  learned  judge  instructed  the  jury  that 
"  in  this  case  it  is  incumbent  upon  the  plaintiff,  in  order  to  recover 
either,  to  show  first  that  the  money  was  in  fact  Applied  for  the 
benefit  of  the  separate  estate  of  the  defendant  *  *  *  *  or 
prove  that  the  money  was  borrowed  on  her  part  for  the  avowed 
purpose  of  applying  the  same  for  the  benefit  of  her  estate,  and  the 
loan  was  made  and  the  note  taken  in  reliance  upon  such  representa- 
tion. *  One  of  these  two  things  must  be  established,  either  one  or 
the  other,  either  being  established,  the  plaintiff  can  recover.'  *  ♦  * 
One  or  the  other  of  those  things  must  be  proved  to  your  satisfaction. 
If  neither  was  proved  defendant  is  entitled  to  the  verdict."  No 
further  request  was  made  for  any  further  instructions  to  the  jury. 

But  as  we  understand  the  late  cases,  the  court  might  have  prop- 
erly instructed  the  jury  that  if  they  found  the  money  was  loaned  to 
the  female  maker  of  the  note,  this  defendant,  then  she  was  liable 
upon  the  note  given  therefor.  {Tiemeyery,  Tumquistj  85 N.  T.,  520.) 
In'  that  case  Finch,  J.,  speaking  of  the  rights  and  obligations  of 
married  women,  says :  "  If  she  buys  on  her  own  account  she  must 
expect  to  be  herself  liable  for  the  price.  "No  law  prescribes  or 
limits  the  kind  or  character  of  property  which  she  may  acquire,  nor 
does  it  dictate  what  she  shall  do  with  it  when  it  becomes  her  own. 
If  it  was  money  or  land  she  might  consume  it  in  support  of  her 
family,  and  it  is  none  the  less  her  separate  property  because  she 
chooses  not  to  hold  it  as  such,  but  consumes  it  for  the  benefit  of 
others  as  well  as  herself.  It  is  enough  that  it  is  hers ;  hers  to  keep, 
or  give  away,  or  sell  or  consume  in  the  support  of  her  family." 
Nothing  was  said  in  Broome  v.  Taylor  (76  N.  T.,  564)  incon- 
sistent with  the  doctrine  we  have  just  quoted,  as  it  did  not 
appear  that  the  bond  iuv  question  was  given  for  a  loan  to  the  female 
defendant  and  obliger. 

Oashman  v.  Henry  (75  N,  Y.,  103)  held  that  a  married  woman 
was  liable  for  purchases  made  by  her,  although  she  had  no  antece- 
dent estate  to  be  benefited,  and  although  the  purchase  was  not 
made  for  the  purpose  of  a  trade  or  business.     So  in  the  case  in 
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hand,  if  the  defendant  was  the  borrower  she  was  liable  to  repay  the 
money.  This  would  be  so,  whether  she  gave  the  money  she 
borrowed  to  her  husband,  expended  it  for  his  benefit  or  dis- 
bursed it  for  herself  or  through  him  as  her  agent,  for  the  benefit  of 
her  separate  estate,  or  in  her  separate  business  or  otherwise.  Wo 
are  brought  to  see,  therefore,  that  it  was  very  important  to  the 
plaintiff's  right  to  recover,  that  the  jury  should  be  told  that  a  bor- 
rowing by  her,  as  the  plaintiff  had  stated  was  the  case,  was  sufficient 
to  waiTant  a  verdict  for  the  plaintiff.  The  charge  did  not  contain 
that  proposition  untrammeled,  clear  and  independent  as  a  sufficient 
proposition  upon  which,  being  found,  the  jury  might  hinge  a  verdict 
for  the  plaintiff.  When  the  plaintiff  rested  he  reserved  the  right 
to  recall  the  plaintiff  who,  as  the  case  states,  was  not  there  in  the 
court  room.  The  defendant  took  the  case  and  put  the  defendant 
upon  the  stand,  who  denied  the  facts  stated  by  the  plaintiff  tending 
to  show  that  the  loan  was  to  her,  and  not  to  her  husband,  and  slie 
called  another  witness  to  corroborate  apart  of  her  testimony.  Then 
the  plaintiff  took  the  case  and  was  recalled  as  a  witness  and  asked, 
viz. :  "  What  was  said  between  you  and  Mrs.  Roberts  on  that  occa- 
sion on  the  subject  of  this  dispute  claimed  ? "  This  was  objected 
to  as  immaterial  and  reopening,  and  the  objections  were  sustained 
and  an  exception  taken. 

The  witness  had  said  he  had  a  conversation  with  the  defendant 
at  North  Lake  after  the  suit  was  commenced,  and  we  then  must 
assume  the  object  of  the  question  was  to  show  that  she  made  state- 
ments in  that  conversation  inconsistent  with  the  evidence  she  had  just 
given.  Certainly  the  question  called  for  evidence  which  bore  upon 
the  issue  between  the  parties  in  respect  to  the  loan,  and  therefore  it 
was  material.  Under  the  circumstances  attending  the  reservation 
of  the  right  to  recall  the  plaintiff,  and  in  light  of  the  fact  that  the 
defendant  had  just  given  her  version  of  the  transaction,  we  cannot 
say  that  the  question  could  properly  be  excluded,  as  a  matter  of 
discretion. 

So  far  as  the  evidence  would  bear  upon  her  credibility  as  a  wit- 
ness, it  could  not  be  said  to  be  a  reopening  of  the  case.  It  was  the 
first  stage  of  the  case  which  had  come  to  plaintiff  when  it  was 
competent  for  him  to  show  any  statements  of  hers  inconsistent  with 
his  evidence.     We  think  the  ruling  was  too  severe  upon  the  plain- 
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tiff,  and  that  the  question  propounded  to  him  was  proper  at  the 
stage  of  the  case  when  it  was  put.  Henry  v.  LoweU  (16  Barb.,  268) 
is  not  in  point,  as  in  that  case  the  qffer  was  to  give  further  evidence 
as  to  plaintiff's  injuries  in  an  action  of  assault  and  battery.     After 

.  the  defendant  had  rested  it  was  properly  held  that  the  refusal  to 
reopen  tl>e  case  was  a  proper  exercise  of  discretion  by  the  trial  court. 
Nor  is  Chapman  v.  Brooks  (31  N.  Y.,  87)  in  point,  as  the  question 
put  in  that  case  presumptively  had  no  bearing  upon  the  case,  and 
nothing  was  said  to  the  trial  judge  to  call  his  attention  to  the 
bearing  of  the  question  upon  the  issue.     Second.  As  to  the  motion 

'  for  a  new  trial  upon  newly  discovered  evidence,  we  think  it  was 
properly  disposed  of  at  Special  Term,  and  we  concur  in  the  views 
expressed  by  Merwin,  J.,  in  denying  the  motion. 

The  judgment  and  order  denying  a  new  trial,  made  on  the 
judge's  minutes,  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event,  and  the  order  denying  a  new  trial  made  on 
the  ground  of  newly  discovered  evidence  should  be  afBrmed. 

Smtih,  p.  J.,  and  Haight,  J.,  concurred. 

So  ordered. 

In  the  Mattbb  of  the  General  Assignment  fob  the  Bsnefif  of 
Creditors  of  JAMES  T.  FULTON,  Jr.,  to  CHAELES  M. 
VALLEAN  AND  JOHN  T.  BUSH. 

Amgnee  for  the  benefii  of  eredUon — his  eommisaiona  are  to  be  eompiUed  upon  the 
moTieys  actually  received  -^  1877,  chop,  466, 9ec2&,as  amended  by  eec  7  <f  chap, 

818  of  1878. 

Assignees  for  the  benefit  of  creditors  sold  certain  real  estate  which  had  been 
transferred  to  them  by  the  assignor,  subject  to  two  mortgages  existing  thereon 
at  the  time  of  the  assignment.  The  assignment  contained  no  specific  direction 
requiring  them  to  pay  the  mortgage  debts.  In  their  accounts  they  charged 
themselves  with  the  amount  actually  receiyed,  that  is,  the  purchase  price  less 
the  amount  of  the  mortgages. 

Held,  that  they  were  entitled  to  receive  commissions  upon  the  amount  of  money 
actually  received  and  not  upon  the  full  price  for  which  the  property  waff  sold. 
{Coxy,  Schermerhom,  18 Hun,  16,  distinguished.) 

Appeal  by  Charles  M.  Yallean,  one  of  the  assignees  and  a  cred- 
itor, from  that  part  of  the  decree  of  the  Niagara  County  Court  made 
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on  a  final  accounting  by  the  assignees,  which  allowed  John  T.  Bush 
the  appellant's  co-assignee  commissions  on  $119,000,  the  unincum- 
bered yalue  of  certain  of  the  assigned  property,  instead  of  on  $31,500 
the  amount  actually  received  in  cash  by  the  assignees  for  the  incum. 
bered  interest  sold.  There  was  some  additional  personal  property. 
It  was  claimed  by  the  respondent  that  tlie  assignees  were  entitled  to 
commissions  of  five  per  cent  on,  $125,674.90,  and  by  the  appellant 
that  the  commissions  should  be  upon  $38,174.90,  the  latter  being 
the  sum  which  actually  came  into  their  hands.  The  county  judge 
was  of  the  opinion  that  tlie  commissions  should  be  allowed  on  the 
full  value  of  the  property  sold  and  so  allowed  them. 

M.  C.  Tucker^  for  the  appellant. 

C.  H.  Piper,  for  the  respondent 

Hardik,  J.: 

What  the  commissions  should  be  allowed  depends  upon  a  con* 
struction  of  section  26  of  the  Laws  of  1877  (chap.  466)  as  amended 
by  section  7  of  chapter  318  of  the  Laws  of  1878,  which  provides 
that  the  assignee  or  assignees  shall  receive  the  commissions  specified 
"  on  the  whole  sum  which  will  have  come  into  his  or  their  hands.'* 

That  section  received  a  construction  by  the  Court  of  Appeals, 
In  the  Matter  of  the  Aeaignmentof  HvXburt  (89  N.  Y.,  269),  where 
the  same  case  (reported  in  10  Abb.  N".  C,  284)  was  reversed. 
It  was  held  that  the  words  of  the  statute  refer  to  the  mpney 
actually  received,  not  to  the  property  assigned. 

In  the  case  before  us,  the  assignees  found  the  real  estate  was 
incumbered  by  two  mortgages,  one  for  $70,000  and  one  for  $17,500. 
There  was  no  specific  direction  to  the  assignees  to  pay  the  mort* 
gage  debts. 

The  case  differs  from  Cox  v.  Schermerhom  (18  Hun,  16),  much 

relied  upon  by  the  county  judge.    In  that  case  the  executors  were 

*  responsible  for  the  whole  amount  of  such  sales,  and  it  was  their  duty 

to  receive  the  proceeds  of  such  sales,  pay  off  the  incumbrances  if  any 

and  dispose  of  the  balance  of  such  proceeds  as  directed  by  the  wilL 

When  they  rendered  their  accounts  they  charged  themselves  with 
the  whole  sums  received  and  paid,  and  in  those  charges  they  were 
credited  with  the  payment  of  $87,000  of  moi-tgages. 
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By  the  terms  of  the  trust  they  were  authorized  to  sell  the  real 
estate  devised  to  them  and  apply  the  proceeds  -to  the  payment  of 
the  incumbrauces.  Gilbert,  J.,  says,  "  the  executors  were  liable" 
for  the  price  for  which  the  property  was  sold." 

In  the  case  in  hand  the  assignees  only  charged  in  their  accounts 
the  moneys  which  they  actually  received.  They  ought  not  to 
receive  commissions  on  a  greater  sura.  {Jn  re  Woven  Tape  /Skirt 
Co.,  85  N.  Y.,  506  ;  In  re  Dean,  86  id.,  399.) 

That  part  of  the  decree  of  the  County  Court  of  Niagara  appealed 
from  must  be  reversed,  and  the  proceedings  remitted  to  that  court 
with  directions  to  amend  its  decree,  so  as  to  allow  the  assignees 
commissions  only  upon  the  amount  of  money  received  by  them, 
with  costs  of  this  appeal  payable  by  the  respondent  Bush. 

Smfth,  p.  J.,  and  Haight,  J.,  concurred. 

So  ordered. 


CORNELIA  I.  SFRINGSTEENE,  Respondent,  v.  MOSES  B. 
GILLETT,  Appellant. 

Judgmant  —  how  pleaded — Code  of  Givil  Procedure,  see,  532 —  action  offoredomre — 
judgment  for  deficiency—  entry  and  docket  thereof,  upon  the  report  of  the  rrferee — 
a  failure  to  have  hie  report  confirmed  is  a  mere  irregularity. 

The  complaint  in  this  action  alleged,  among  other  things,  the  recovery  by  the 
plain  tiff  *8  assignee  of  a  judgment  in  the  Supreme  Court  against  the  defendant 
for  $1,065.18.  and  that  "said  judgment  was  on  said  11th  day  of  May,  1860, 
duly  docketed  against  said  defendant  in  the  office  of  the  clerk  of  Monroe 
county."  This  action  was  brought  in  1879  to  recover  the  amount  due  upon 
the  said  judgment. 

Held,  that  un^er  section  532  of  the  Code  of  Civil  Procedure,  the  judgment  was 
sufficiently  pleaded. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  a  judgment-roll  in  an  action  of 
foreclosure,  entered  and  filed  in  the  said  clerk's  office  April  17, 1860.  The  judg- 
ment directed  a  sale  of  the  mortgaged  premises  by  a  referee  who  was  directed 
to  apply  the  proceedsof  the  sale  to  the  payment  of  the  costs  and  debt,  and  to 
flpecif}'  the  amount  of  the  deficiency,  if  any,  in  his  report  of  sale,  and  further 
directed  that  the  defendant  *  *  pay  the  same  to  the  plaintiff.  **  He  also  introduced 
the  referee's  report  of  the  sale  which  was  filed  in  the  said  clerk's  office  on 
May  11,  1860,  showing  that  a  deficiency  had  arisen  of  the  amount  for  which 
the  clerk  had  docketed  the  judgment.  No  order  confirming  the  referee's 
report  ot  sale  was  made. 
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Held,  that  it  was  proper  to  allow  such  evidence  to  be  introduced  to  prove  the 
cause  of  action  set  forth  in  the  complaint. 

That  the  omission  to  procure  an  order  conQrming  the  report  was  a  mere  irregu- 
larity which  the  defendant  should  have  moved  to  correct  with  promptness, 
and  which  he  had  waived  by  his  laches. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflE,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  in  1879,  upon  a  judgment  entered  in 
Monroe  county  in  an  action  brought  in  1860  to  foreclose  a  mortgage 
and  to  recover  any  deficiency  arising  upon  a  sale  of  the  mortgaged 
premises. 

The  answer  contained  certain  denials  but  did  not  set  up  any 
affirmative  defense.    . 

Sdh  H.  Terry  and  J.  M.  Durming^  for  the  appellant. 

W.  H.  Shtuirt  and  J.  S.  Morgan^  for  the  respondent. 

Habdin,  J. : 

The  complaint  avers  that  Thomas  Smith,  on  the  11th  of  May, 
1860,  recovered  a  judgment  in  this  court  against  the  defendant  for 
$1,065.18,  in  an  action ;  and  "  which  said  judgment  was  on  said  11th 
day  of  May,  1860,  duly  docketed  against  said  defendant  in  the  office 
of  the  clerk  of  Monroe  county,"  and  the  assignment  thereof  to  the 
plaintiflE.  No  motion  was  made  to  have  the  complaint  made  more 
certain.  But  the  defendant  in  his  answer  "  denies  that  he  has  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
at  the  time,  and  at  the  place  and  in  the  court  in  said  complaint  stated, 
Smith  recovered  a  judgment  as  in  said  complaint  is  alleged,  or  as  to 
whether  any  such  alleged  judgment  was  docketed  as  yi  said  com- 
plaint is  alleged."  He  admits  that  no  part  of  such  alleged  judg- 
ment has  been  paid." 

The  court  at  the  trial  properly  held  that  the  complaint  was  suf- 
ficient. It  is  provided  in  section  532  of  the  Code  that  it  is  not 
necessary  to  state  the  facts  conferring  jurisdiction,  but  the  judg- 
ment or  determination  may  be  stated  to  have  been  duly  given  or 
made. 

When  the  plaintiflE  produced  a  judgment-roll  "  made  up  in  due 
form  and  filed  April  17,   1860,  in  the  clerk's  office  of  Monroe 
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county,  in  .which  the  mortgaged  premises  were  situated,"  and  pro- 
posed to  read  it  in  evidence,  the  defendant  took  two  objections, 
which  were  overruled.  The  first  was  "  that  it  was  not  the  roll  of 
the  judgment  described  in  the  complaint,"  and  the  second  was 
**that  it  was  a  roll  of  a  judgment  in  a  foreclosure  action,  and  should 
have  been  set  up  in  the  complaint  in  detail,  alleging  the  different 
steps  in  such  foreclosure  resulting  in  such  judgment." 

We  think  the  objections  were  properly  overruled  and  the  roll 
allowed  in  evidence.  The  complaint  in  that  action  alleged  that  the 
defendant  here,  who  was  a  defendant  there,  wjis  personally  liable 
for  the  debt  secured  by  his  notes  and  the  mortgage  collateral 
thereto,  and  that  the  whole  debt  was  $1,372  and  prayed  in  addition 
to  the  foreclosure  of  the  mortgage,  viz. :  "  That  the  defendant 
Moses  B.  Gillett  may  be  adjudged  to  pay  any  deficiency  which  may 
remain  after  applying  all  of  said  moneys  so  applicable  thereto." 
It  was  proper  to  make  such  a  contingent  decree  or  judgment  for  the 
payment  of  such  deficiency.    {MbOarthy  v.  Graham^  8  Paige,  480.) 

There  was  a  reference  to  compute  the  amount  due  and  the  referee 
reported  the  amount  due  to  be  $1,418.88,  on  the  14th  of  April, 
1860,  and  his  report  was  confirmed  and  a  sale  ordered  by  a  referee 
who  was  directed  to  apply  the  proceeds  of  the  sale  to  the  costs  and 
the  debt,  and  to  specify  the  amount  of  such  deficiency  in  his 
report  of  sale,  and  that  the  defendant  Moses  B.  Gillett  jpay  the 
same  to  the  plaintiff. 

The  judgment  was  given  at  a  Special  Term  of  this  court  held 
,  by  Judge  Bj^ox,  on  the  17th  day  of  April,  1860,  in*  the  city  of 
Bochester.  When  the  report  of  sale,  made  by  the  referee  and  filed 
in  the  clerk's  office  of  Monroe  county.  May  11,  1860,  was  offered 
in  evidence,  4he  defendant  objected  to  it  as  incompetent  and  imma- 
terial The* court  overruled  the  objection  and  the  defendant 
excepted. 

As  we  have  seen  the  judgment  authorized  the  sale,  and  the 
report  was  in  obedience  to  the  judgment  directing  it  to  be  made, 
and  it  specified  the  amount  of  the  deficiency.  Such  report  was 
competent  evidence  of  the  proceedings  had  under  the  judgment, 
and  furnished  the  highest  evidence  of  the  deficiency  arising  upon 
the  sale,  and  limited  and  ascertained  the  extent  of  the  defendant's 
remaining  personal  liability. 
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The  judgment  did  not  reserye  any  qnestiona  to  be  determined 
by  the  coort.  The  report  was  therefore  a  mere  ministerial  act, 
authorized  to  be  performed  by  the  referee  who  made  the  sale,  and 
such  report  was  made  in  accordance  with  the  requirements  of  the 
judgment  and  in  accordance  with  the  practice  of  this  court,  in 
respect  to  ascertaining  the  amount  of  any  deficiency  remaining 
after  the  application  of  the  proceeds  of  the  sale.  As  no  questions 
were  reserved  the  judgment  was  final.  Had  any  questions  been 
reserved  requiring  further  judicial  action  of  the  court,  it  wonld . 
have  been  interlocutory.  (Old  Code,  §  245 ;  JUills  v.  Iloagj  7 
Paige,  18 ;  Johnson  v.  Eoeretty  9  id.,  636 ;  Morris  v.  Marange^  38 
N.  T.,  172;  Clark  v.  Brooks,  2  Abb.  [N.  S.],  386;  Moore  v. 
Sh(m,  15  Hun,  428 ;  Gray  v.  Cook,  24  How.  Pr.  R,  433.)  -  Noth- 
iKg  was  left  involving  future  litigation  and  the  decision  of  the 
Special  Term,  its  judgment,  was  finaL  {Smith  v.  Lewis,  1  Daly, 
452.) 

Mr.  Crary,  in  Ms  work  on  Practice  in  Special  Proceedings  (at 
page  318  of  vol.  1),  says:  "The  report  is  a  history  of  his  (the 
referee's)  proceedings  and  should  show  that  every  direction  given 
in  the  judgm&nt  had  been  carried  out."  "The  report  should  be 
filtd  and  a  note  of  the  day  of  filing  entered  by  the  clerk  in  the 
proper  book  under  the  title  of  the  cause,  and  the  report  will  become 
absolute  and  stand  as  in  all  things  confirmed  unless  exceptions  thereto 
are  filed  and  served  within  eight*  days  after  service  of  notice  of  . 
filipg  the  same."  In  volume  1  of  Barbour's  Qiancery  Practice  (page 
529),  it  was  laid  down  that  "  after  the  master's  report  had  been  filed 
the  complainant's  solicitor  enters  cm  order  of  course,  that  the  sale  may 
be  confirmed,  unless  cause  is  shown  against  it  within  eight  days,  and 
if  no  exceptions  are  filed  and  served  within  that  time  the  order  will 
become  absplute  of  course,  without  notice  or  further  order,  unless 
there  is  application  in  the  meantime  to  set  aside  the  sale." 

The  Code  of  1847,  1848,  and  the  amendments,  wrought  a  change 
by  conferring  on  this  court  the  powers  and  duties  theretofore  per- 
formed by  the  Court  of  Chancery,  and  it  is  obvious  that  the  judg- 
ment of  foreclosure  and  the  judgment  for  deficiency  were  properly 
united,  and  that  the  defendant's  liabih'ty  to  pay  the  deficiency  was 
fixed  and  established  by  the  judgment  of  the  Special  Term  of  April, 
1860.    The  amount  was  to  be  ascertained  by  the  referee  who  made 
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the  sale,  and  that  duty  was  ministerial  merely.     {Moore  v.  ShaWy 
supra]  430). 

The  object  of  docketing  the  deficiency  was  to  give  the  plaintiff  a 
lien  upon  any  other  property  and  to  lay  the'foundation  for  an  ordi- 
nary money  execution.  If  it  were  correct  to  call  the  entry  upon 
tlie  docket  the  entry  of  a  judgment,  it  would  follow  that  if  it  was 
regular  to  enter  an  order  confirming  the  report  and  declaring  the 
deficiency  in  accordance  therewith  before  entry  of  the  facts  as  to 
the  extent  of  the  deficiency  upon  the  docket,  its  omission  would  be 
but  an  irregularity.  To  avail  of  that,  the  defendant  would  be 
required,  as  in  other  cases  of  irregularity,  to  move  with  prompti- 
tude. It  has  been  long  provided  by  a  statute  that  the  court  shall 
not,  after  the  lapse  of  one  year,  interfere  or  set  aside  a  judgment 
for  irregularity,  on  motion.  (2  K.  S.,  359 ;  Cook  v.  Dickerson^  1 
Duer,  679.)  Laches  were  suflScient  to  defeat  such  a  motion,  if 
made  by  the  defendant.     {Moore  v.  ShaWj  supra.) 

There  is  no  presumption  that  the  deficiency  was  not  correctly 
reported  and  entered  in  the  docket.  The  defendant's  liability  in 
this  case  is  clear  and  its  extent  certain.  The  judgment  of  the 
Special  Term  of  1860,  required  the  defendant  to  pay,  and  his 
omission  to  obey  the  requirements  of  that  judgment  furnished 
ample  support  for  the  recovery  had  against  him  in  this  action. 
Fonnerly  it  was  said  that  a  Court  of  Chancery  was  not  a  court  of 
record.  Such  was  the  rule  of  the  common  law.  It  was  however 
held  in  1805,  in  Post  v.  I/'eaJle  (3  Caines'  Rep.,  22),  "that  if  the 
decree  be  for  the  payment  of  one  gross  sum  of  money  ^'  there  may 
be  an  action  of  debt  brought  in  a  court  of  law.  This  rule  and  the 
case  were  followed  and  applied  to  an  action  upon  an  order  made 
by  a  surrogate  in  Dviois  v.  Dubois  (6  Cow.,  496). 

The  preamble  of  the  Code  of  1848  declared  that  it  was  expedient 
that  "  the  distinction  between  legal  and  equitable  remedies  should 
no  longer  continue."  And  the  sections  following  provided  for  a 
judgment  to  evidence  the  recoverv  in  any  action.  Section  245 
says  :  "  A  judgment  is  the  final  determination  of  the  rights  of  the  . 
parties  in  the  action." 

It  follows  that  the  judgment  of  the  Special  Term  of  April  1860, 
directing  the  defendant  to  pay  the  deficiency  between  the  "  amount  so 
reported  due  to  the  plaintiff,"  and  the  proceeds  of  the  sale, "  formed 
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a  suitable  and  efficient  basis  for  an  action  of  debt."  There  was  proof 
that  the  judgment  was  duly  assigned  to  the  plaintiflF  and  the  amount 
was  admitted  to  be  correct,  and  the  court  properly  ordered  judg- 
ment for  $2,669.1 5,  which  should  be  affirmed. 

Backs  V.  Doscher  (67  N.  Y.,  429)  does  not  aid  the  appellant,  as 
in  that  case  "  there  was  no  demand  or  provision  made  ^  against '  tlie 
defendant  for  any  deficiency."  And  the  court  said,  viz. :  ^^Assumr 
ing  that  the  report  is  evidence  of  all  the  facts  stated  in  it,  it  appeara 
that  there  was  no  deficiency,  and  that  Jbhe  plaintiff  had  in  his  hands 
ample  money  to  pay  the  mortgage  and  leave  a  surplus,"  and  "  upon 
such  a  state  of  facts  "  it  was  said  the  plaintiff  was  properly  non-suited. 

In  The  Hanover  Fire  Insurance  Company  v,  Torrdineon  (3  Hnn^ 
630)  there  was  no  judgment  entered  for  the  deficiency,  and  it  was 
said  that  when  such  a  judgment  was  docketed  the  plaintiff  had  a 
right  to  issue  an  execution,  and,  therefore,  leave  to  bring  an  action 
upon  the  judgment  was  held  to  have  been  improvidently  granted 
by  the  Special  Term. 

No  question  arises  here  under  the  statute  requiring  leave  to  sue 
either  under  section  71  of  the  Code  of  Procedure  or  section  1913 
of  the  Code  of  Civil  Procedure,  as  this  action  is  not  "  between  the 
original  parties  to  the  judgment,"  and  no  such  question  was  raised 
at  the  trial.  When  the  case  last  referred  to  was  in  the  Court  of 
Appeals  (58  N.  Y.,  215)  the  point  involved  here  was  not  passed 
*upon,  and  the  remark  of  Rappalo,  J.,  suggested  only  that  it  was 
"  questionable  whether  there  was  any  judgment  upon  which  an  action 
could  properly  be  founded,"  As  before  stated  in  the  case  in  hand^ 
a  judgment  was  docketed  by  the  clerk  for  the  amount  of  the  defi- 
ciency reported  by  the  referee,  and  that  remained  unquestioned  for 
more  than  twenty  years,  and  its  regularity  could  not  be  questioned 
in  this  action. 

The  judgment  should  be  affirmed. 

SioTH,  P.  J.,  and  Maoombeb,  J.,  concurred. 

Judgment  affirmed. 

Hun— Vol.  XXX       84 
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^  |8«i      3ENJAMIN  8.  TIFFANY,  Appellant,  v.  GEORGE  B. 

WILLIS,  Respondent. 

Qwvrofvby  qf  coUeeHon — iohat  lachM  cf  ihs  erediUor  in  mieing  ths  ddUar  wiU  rdeaae 

the  ffuarwiior. 

The  complaint  in  this  action  alleged  that  on  March  7, 1875,  one  Cnraen  made  his 
note  for  fifty  dollars,  payable  to  the  defendant,  or  bearer,  on  the  first  day  of 
April  then  next;  that  at  or  abont  the  same  time  the  defendant  guaranteed  the 
collection  of  the  note  and  transferred  it  for  a  valuable  consideration;  that 
subsequently  the  plaintiff  became  the  owner  and  holder  of  the  note  so  guar- 
anteed; that  on  November  8,  1880,  the  plaintiff  commenced  an  action  against 
the  maker  in  Orleans  county  and  recovered  a  judgment  therein  upon  which  an 
execution  was  issued,  and  returned  unsatisfied  by  the  sheriff  of  that  county 
on  November  29,  1880.  This  action  was  commenced  on  the  last  named  day. 
The  note  was  dated  at  Ridgeway  in  Orleans  county. 

Hdd,  that  the  unexcused  delay  of  five  years  and  six  months  in  bringing  an  action 
against  the  maker  discharged  the  defendant  from  all  liability  upon  his  guaranty. 

That  the  complaint  was  properly  dismissed  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Appeal  from  a  judgment  in  Orleans  county,  dismissing  the  plain- 
tiffs complaint,  entered  upon  the  trial  of  this  action  by  the  court 
without  a  jury. 

The  court  ^^  found  as  facts,  the  facts  as  stated  in  the  complaint " 
and  that  the  action  was  commenced  on  the  29th  day  of  November,  • 
1880.  As  conclusions  of  law :  1.  That  the  plaintiff  is  not  entitled 
to  recover  of  defendant.  2.  That  the  complaint  be  dismissed. 
Upon  pkintiff  opening,  the  defendant  moved  that  tlie  complaint  be 
dismissed  ^^  on  the  ground  that  it  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  which  motion  of  defendant  was  granted 
and  plaintiff  excepted. 

Hunt  dk  Whedon^  for  the  appellant. 

Ndson  A.  Ora/oe8^  for  the  respondent. 

Habdin,  J. : 

In  the  complaint  it  was  averred  that  George  Carson  made  his 
note  for  fifty  dollars,  March  7,  1875,  payable  on  the  first  of  the  fol- 
lowing April,  and  that  it  was  payable  to  the  defendant  Willis,  who, 
about  the  same  time,  executed  a  guarwrvty  cf  ike  collection  thereof 
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and  transferred  it,  and  the  plaintiff  became  the  owner  of  the  note 
and  guaranty,  and  that  he,  on  the  8d  of  November,  1880, 
commenced  an  action  in  this  court  against  the  maker  in  Orleans 
connty,  and  recovered  a  judgment  thereon  the  26th  of  November, 
1880,  and  oil  that  day  issued  an  execution  thereon  wiiich  was 
returned  by  the  sheriff  of  Orleans  county  wholly  unsatisfied  on  the 
29th  of  November,  1880,  and  it  appears  this  action  was  thereupon 
on  the  last  named  day  began. 

The  note  was  set  out  and  is  dated  at  Eidgeway  and  that  gives 
rise,  with  the  issuing  of  execution  to  the  sheriff  of  Orleans  county,  to 
the  inference  that  the  maker  resided  at  its  date  and  continued  to 
reside  in  Orleans  county  for  the  five  years .  and  seven  months  suc- 
ceeding the  time  when  the  note  was  due,  and  prior  to  any  action  by 
the  holder  against  the  maker  or  guarantor. 

The  answer  of  the  defendant  avers  that  the  maker  resided  in 
Orleans  county  at  the  time  of  the  execution  of  the  note,  and  has 
since  continued  to  reside  there  and  that  he  might  all  that  time  have 
been  sued  "  by  a  personal  serving  of  summons."  However,  we  do 
not  intend  to  attach  any  importance  to  the  averments  of  the  answer. 
As  the  main  question  involved  in  the  case  is  presented  by  the  aver- 
ments we  have  quoted  from  the  complaint,  and  the  finding  of  their 
truth  made  by  the  trial  court,  we  are  of  the  opinion  that  the  delay 
.of  five  years  and  six  months  in  bringing  an  action  against  the  maker 
ef  the  note  worked  a  discharge  of  the  guarantor  from  the  terms  of 
his  guaranty  of  collection.  {Burt  v.  Horner^  5  Barb,,  501 ;  Va/n^ 
derveer  v.  Wright  6  id.,  547 ;  Mama  v.  ffaight,  14  id.,  76 ;  Pemiir 
man  v.  Hvdson  Id.,  579 ;  Oraig  v.  ParhU^  40  .N.  Y.,  181 ;  Northern 
Ins,  Co.  V.  Wright^  76  id.,  448 ;  aflBrming  decision  made  by  this  court, 
reported  13  Hun,  16B,  opinion  by  Taloott,  J.) 

The  obligation  of  the  creditor,  as  a  condition  precedent  to  a  right 
to  ^recover  of  the  guarantor,  to  prosecute  within  a  reasonable  time, 
was  pointed  out  and  asserted  in  NevoeU  v.  Fowler  (23  Barb.,  628) 
and  in  OaUa^Jier  v.  White  (31  id.,  94)  and  in  Griffith  v.  Robertson 
(15  Hun,  346).  In  Cla/rk  v.  Sickler  (64  N.  Y.,  235),  Church,  J., 
recognized  Lewis  v.  Van  Dusen  (25  Mich.,  351),  and  says  it  was 
well  decided,  and  puts  his  approval  of  it  upon  the  ground  that  there 
was  a  delay  of  two  years,  during  which  the  maker  became  insolvent, 
and  the  guarantor  of  collection  was  held  to  be  discharged. 
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As  there  was  no  dispute  about  the  situation  and  circumstances  of 
the  parties,  and  no  question  as  to  the  steps  wbich  have  been  taken 
or  omitted  by  the  guarantee  against  the  principal  debtor,  the 
question  of  due  diligence  was  a  question  of  law.  {Bvrt  v.  Romer^ 
5  Barb.,  601.) 

The  facts  found  in  this  case  support  the  conclusion  of  law  pro- 
nounced bj'  the  court,  to  wit,  that  the  plaintiflE  had  not  made  out  a 
cause  of  action.  Clark  v.  Siokler  {mpra)^  approves  Thompson  v.  Hall 
(45  Barb.,  214),  where  it  was  held  that  mere  delay  or  indulgence 
would  not  discharge  a  surety  or  accommodation  maker  of  a  note.  To 
the  same  purport  is  the  case  of  Second  National  Bank  of  Oswego  v. 
Pouclier  (56  N.  T.,  348),  where  an  indorser  was  held  not  to  be 
discharged,  though  the  creditor  had  persuaded  the  debtor  not  to  pay 
the  note  in  suit,  but  to  apply  his  funds  in  payment  of  another  debt 
held  by  the  creditor.  The  holder  of  a  guaranty  of  collection 
stands  i^  a  diflEerent  position,  and  owes  the  guarantor  the  duty  of 
diligence  in  collecting  of  the  principal  debtor  within  a  reasonable 
time.  Nor  does  Hunt  v.  Purdy  (82  N.  T.,  490)  aid  the  appellant. 
The  defense  relied  upon  to  escape  from  a  guaranty  of  payment  of 
a  mortgage,  was  that  a  notice  had  been  given  to  the  creditor  to 
proceed  and  collect,  and  It  was  properly  held  that  the  burden  of 
the  defense  was  upon  the  defendant,  and  that  tJie  notice  was  vasvf- 
ficient^  and  that  when  suflScient  notice  had  been  given  the  burden 
is  upon  the  defendant  of  showing  that  the  failure  to  attempt  to 
collect  resulted  in  injury  to  the  guarantor. 

The  judgment  should  be  affirmed. 

Smtih,  p.  J.,  and  Malcombee,  J.,  concurred. 
Judgment  affirmed. 
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MARIA    E.    SMITH,    Administratrix,    etc.,    of    MINORRIS      ,30  ^^ 
SMITH,  Deceased,  Apfbllant,   v.  THOMAS    ROBINSON,  1-^  -^^ 
Respondent,  Impleaded,  etc.  I 


Letters  of  odministraMon  — r  loTien  they  make  valid  acts  eUme  by  the  adminUtrator  prior 
to  Aw  appointment  —  evidence — admissions  of  persons  interested  —  when  they  are 
admsssible. 

The  plaint iil'8  intestate  died  in  1868,  leaving  him  surviving,  his  widow,  two  sons 
Elijah  and  Morgan,  and  the  plantifl  a  granddaughter.  He  then  owned  a  bond 
and  mortgage  which  had  been  given  to  him  by  Elijah.  March  31, 1805,  Elijah 
sold  the  land  covered  by  the  mortgage  to  one  Snow,  who  had  no  knowledge  of 
the  existence  of  the  bond  and  mortgage.  Snow  paid  $2,000  in  cash,  which 
was  more  than  the  amount  due  upon  the  said  bond  and  mortgage,  and 
gave  back  a  new  bond  and  mortgage  to  secure  the  payment  of  the  residue 
of  the  purchase-money.  At  about  the  time  of  the  delivery  of  the  deed  the 
next  of  kin  —  all  of  whom  except  the  plaintiff  were  of  age — executed  ai^ 
acknowledged  a  discharge  in  writing,  under  seal,  of  the  said  mortgage  given 
by  Elijah  and  indorsed  a  receipt  in  full  upon  the  bond.  This  satisfaction 
and  the  bond  and  mortgage  were  delivered,  with  other  old  papers,  to  Snow 
who  did  not  examine  them.  In  April,  1877,  letters  of  administration  upon 
the  estate  were  for  the  first  time  issued,  by  which  Elijah  was  appointed 
administrator.  He  duly  qualified  and  continued  to  act  until  July,  1879,  when 
the  letters  were  revoked,  and  letters  de  bonis  non  were  granted  to  the  plaintiff. 
The  plaintiff  never  received  any  portion  of  the  money  paid  by  Snow. 

In  this  action  brought  by  the  plaintiff  to  foreclose  the  first  mortgage  against  per- 
sons who  claimed  title  under  Snow,  upon  the  ground  that  the  discharge  and 
receipt  were  invalid  and  void  : 

Held,  that  the  discliarge  became  valid  and  effective,  and  binding  upon  all  persons 
interested  in  the  estate,  upon  the  granting  of  letters  of  administration  to  Elijah 
in  1877,  and  that  its  validity  and  effect  were  not  destroyed  by  the  subsequent 
revocation  of  the  letters  so  issued. 

Upon  the  trial  evidence  was  given  of  admissions  made  by  the  widow  and  Eljiah, 
to  the  effect  that  the  bond  and  mortgage  were  satisfied  and  discharged. 

Held,  that  the  evidence  was  competent  as  showing  that  the  bond  and  mortgage 
should  not  be  enforced  in  their  interest. 

Elijah  at  the  trial  was  asked  by  thlB  plaintiff  whether  he  intended  to  deliver 
the  bond  and  mortgage,  with  the  discharge,  to  Snow  at  the  time  he  delivered 
the  other  papers. 

ffeld,  that  as  the  plaintiff  denied,  and  Elijah  did  not  admit,  that  the  discharge 
had  ever  been  delivered  to  Snow,  the  court  properly  excluded  the  evidence. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  upon 
the  trial  of  tliis  action  by  the  court  without  a  jury  in  an  action 
brought  to  foreclose  a  mortgage. 
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Minorris  Smith  died  intestate  in  the  year  1863,  leaving  him  sur- 
viving Margaret  Smith  his  widow,  EKjah  Smith,  one  of  tlie  defend- 
ants, and  Morgan  H.  Smith,  his  sons,  and  the  plaintiff  Maria  E. 
Tibbits,  the  only  child  of  a  deceased  daughter,  his  only  heir6-at-law 
and  next  of  kin. 

Among  the  assets  belonging  to  the  estate  of  the  deceased' were  a 
bond  and  mortgage,  made  by  the  defendant  Elijah  Smith,  as  mort- 
gagor, to  ilinorris  Smith  as  mortgagee,  conditioned  for  the  payment 
of  the  sum  of.  $1,000  on  the  9th  of  November,  1866,  with  annual 
interest.  At  this  time  the  said  Elijah  Smith  was  the  owner  in  fee 
of  the  mortgaged  premises,  and  remained  such  owner  until  the  Slst 
day  of  March,  1865,  when  he,  by  a  deed  containing  covenants  of 
warranty,  conveyed  the  same  to  one  Ira  L.  Snow.  At  this  time 
also  the  said  bond  and  mortgage  remained  unpaid,  and  no  letters  of 
administration  had  been  granted  upon  the  estate  of  the  intestate. 
At  the  time  of  the  execution  and  delivery  of  the  deed  of  conveyance 
Mr.  Snow  paid  to  Smith  his  grantor,  in  cash  $2,000,  as  part  of  the 
purchase-money,  .which  sum  was  greater  than  the  amount  unpaid 
upon  the  bond  and  mortgage.  Smith  did  not  disclose  to  the  pur- 
(Chaser,  Mr.  Snow,  the  existence  of  the  bond  and  mortgage,  and  the 
latter  was  ignorant  of  its  existence.  At  the  time  the  deed  was 
delivered,  or  shortly  thereafter,  all  of  the  persons  who  have  been 
named  as  the  next  of  kin  of  the  deceased,  executed  and  acknowl- 
edged a  discharge  in  writing,  under  seal  of  the  said  mortgage,  in 
which  it  is  recited  that  they  were  collectively  the  only  heirs  and 
next  of  kin  of  the  deceased,  and  that  the  said  mortgage  "is 
redeemed,  paid  off,  satisfied  and  discharged."  And  upon  the  Bond 
the  same  persons  indorsed  and  signed  a  receipt  of  payment  in  full. 
The  discharge  and  the  receipt  both  bear  date  the  same  day  a^  the 
deed,  the  81st  of  March,  1865.  On  the  same  day  that  the  deed  was 
delivered,  or  shortly  thereafter,  Elijah  Smith,  with  other  papers 
relating  to  the  title  of  the  premises,  delivered  the  same  to  Mr. 
Snow,  calling  his  attention  to  the  same,  and  declaring  that  they 
were  some  old  papers  of  no  use  to  himself  and  probably  would  not 
be  to  him,  as  they  were  old  deeds  and  mortgages  relating  to  the 
farm.  Mr.  Snow  received  the  papers,  making  no  examination  of 
the  same,  and  did  not,  in  fact,  know  that  the  bond  and  mortgage, 
receipt  and  dischar^,  were  among  the  papers.    On  the  day  thai 
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Snow  pnrchased  the  property  he  executed  a  bond  and  mortgage 
upon  the  same  as  a  part  of  the  pnrchase^money,  which  mortgage 
was  afterwards  foreclosed,  and  Snow's  title  was  transferred  to  the 
purchaser  at  the  foreclosure  sale ;  and  the  defendant  Thomas  Hob- 
.in3on  is  now  the  owner  of  a  mortgage  upon  the  said  premises,  his 
mortgagor  deriving  his  title  by  mesne  conveyance  from  Mr.  Snow, 
Elijah  Smith's  grantee. 

In  April,  1 877,  the  said  Elijah  Smith  was  duly  appointed  admin- 
istrator of  the  estate  of  the  deceased,  and  gave  the  usual  and  cus- 
tomary bond,  and  letters  of  administration  were  issued  to  him  by 
the  surrogate  of  Wayne  county.  In  July,  1879,  the  said  letters  of 
administration  were  re>oked," and  the  plaintiflE  was  appointed  admin- 
istratrix de  bonis  non^  and  soon  thereafter  commenced  this  action  to 
foreclose  the  bond  and  mortgage,  which  belonged  to  the  estate  of 
Minorris  Smith  at  the  time  of  his  death.  Thomas  Kobinson  is  the 
only  defendant  who  answers.  The  others  have  suffered  a  default. 
The  court  found  as  a  fact,  that  "  on  or  about  March  31,  1865,  the 
defendant  Elijah  Smith,  received  from  Ira  L.  Snow  full  payment 
of  all  moneys  secured  to  be  paid  on  the  said  bond  and  mortgage, 
and  on  the  same  day  executed  a  receipt  in- full  upon  the  said  bond 
and  mortgage,  and  also  a  discharge  of  the  same." 

The  court  also  found  as  a  question  of  law  that  the  dischiarge  of 
said  mortgage,  executed  by  Elijah  Smith  March  31,  1865,  became 
operative  and  effective  as  a  full  and  legal  discharge  of  the  said 
mortgage,  by  the  appointment  of  Elijah  Smith  in  April,  1877,  as 
administrator  of  the  goods  and  chattels  and  credits  of  Minorris 
Smith  the  mortgagee,  and  that  thereupon  and  thereby  said  mort- 
gage became  and  was  legally  satisfied  and  discharged,  and  dismissed 
the  9omplaint,  without  costs  against  the  plaintiff. 

At  the  time  the  discharge  was  executed  the  plaintiff  was  a  minor 
of  the  age  of  fifteen,  and  the  court  found  as  a  fact  that  she  never 
received  any  portion  of  the  moneys  due  upon  the  bond  and  mort- 
gage. The  widow  of  the  deceased  and  Morgan  Smith  are  now  both 
deceased,  and  the  plaintiff  and  defendant  Elijah  Smith,  are  their 
only  next  of  kin. 

Vandenburg  dk  Saxton^  for  the  appellant. 

Thomas  JSobinson,  in  person,  respondent.      * 

Digitized  by  VjOOQIC 


272  SMITH  V.  ROBINSON. 

Fourth  Department,  Jxtnb  Term,  1888. 

Barker,  J. : 

By  virtue  of  the  letters  of  administration  which  were  granted  to 
Elijah  Smith,  he  became  vested  with  the  legal  title  of  all  the  per- 
sonal estate  of  the  deceased,  and  had  the  right  and  power  to  collect 
all  debts  and  discharge  mortgage  liens. 

The  statute  requires  that  the  inventory  to  be  made  under  the 
direction  of  the  administrator,  shall  contain  a  particular  state- 
ment of  all  bonds  and  mortgages,  notes  and  other  securities,  for  the 
payment  of  money  belonging  to  the  deceased,  which  are  known 
to  such  executor  or  administrator.  And  also  that  all  moneys 
which  have^  come  to  the  hands  of  the  administrator,  and  if  none 
shall  have  come  to  his  hands  the  fact  should  be  so  stated  in  the 
inventory. 

The  money  unpaid  upon  the  bond  and  mortgage  in  suit,  if  any, 
became  a  charge  against  him  upon  his  appointment,  and  should 
have  been  embraced  in  his  accounts  as  administrator,  and  he  was  the 
proper  person  to  discharge  the  mortgage  lien  by  executing  a  satis- 
faction thereof  sufficient  for  that  purpose,  and  to  entitle  it  to  become 
a  matter  of  record. 

The  appointment  of  a  debtor  as  administrator  of  the  estate  of  a 
deceased  creditor,  does  not  discharge  the  debtor  from  his  obligations 
to  pay  and  account  for  the  debt,  but  it  does  discharge  the  right  of 
action  thereon  at  law,  for  the  reason  that  he  cannot  in  his  represen- 
tative capacity  maintain  an  action  against  himself  as  a  debtor  to  the 
estate.  He  is  therefore  the  proper  persdh  to  discharge  liens  of  this 
nature,  by  executing  a  proper  instrument.  {JEly  v.  Scofiddy  36 
Barb.,  330.) 

If,  however,  an  administrator  should  be  removed  from  his  trust 
without,  in  fact,  accounting  for  the  moneys  due  from  himself  to  the 
estate,  the  administmtor  de  honis  non  could,  beyond  all  doubt, 
maintain  all  remedies  which  the  law  gives  for  the  collection  of 
debts  against  the  debtor,  upon  the  original  obligations  as  they 
existed  at  the  time  of  his  appointment,  as  the  law  merely  suspends 
the  right  of  action  while  the  debtor  is  vested  with  the  right  of 
administration. 

The  question  before  us  for  acyudication  is  this,  did  the  discharge 
of  the  mortgage,  executed  by  Elijah  Smith  before  his  appointment, 
become  valid  and  etfective  upon  his  receiving  letters  of  administra- 
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tion  ?  If  it  ever  became  valid  to  accomplish  the  purpose  for  wliich 
it  was  intended,  it  remains  so  now.  This  plaintiff  does  not  seek  to 
set  it  aside  as  fraudulent,  but  she  insists  that  it  never  became  valid 
and  operative  as  against  the  estate  of  the  mortgagee. 

Letters  of  administration,  when  properly  granted  by  the  appro- 
priate tribunal,  have  relation  to  the  time  of  the  death  of  the  intestate, 
and  legalize  all  of  the  intermediate  acts  of  the  administrators.  After 
being  clothed  with  the  authority  thus  bestowed  upon  him,  he  is  not 
permitted  to  question  the  validity  of  his  own  agreements  and 
contracts,  which  he  may  have  entered  into  in  good  faith  prior 
to  his  appointment,  concerning  the  property  and  debts  of  the 
intestate. 

The  effect  of  this  rule  of  law  is  very  broad,  and  is  so  applied  as 
to  confirm  and  legalize  the  acts  which  he  may  have  done,  as  admin- 
istrator de  son  tarty  both  for  and  against  himself. 

Without  the  protection  of  this  rule  of  law,  great  wrong  and 
injustice  would  at  times  be  done  to  innocent  persons,  trading  and 
dealing  with  an  individual  in  the  actual  possession  of  the  assets 
belonging  to  the  estate  of  the  deceased  person. 

By  a  strict  enforcement  of  the  rule,  no  injury  or  loss  can  come  to 
those  interested  in  the  estate,  which  might  not  have  happened  to 
them  if  administration  had  been  granted  before  any  interference  had 
taken  place  by  the  person  who  is  afterwards  appointed  administrator. 
Upon  his  appointment  he  becomes  charged  in  his  representative 
capacity  the  same  as  if  his  dealings  with  the  estate  had  occurred  after 
he  was  vested  with  the  legal  right,  and  the  sureties  on  his  bond  are 
liable  to  the  same  extent  as  their  principal. 

In  Priest  v.  Watkins  (2  Hill,  225),  one  of  two  administra- 
tors before  letters  granted,  having  a  note  in  his  possession  belong- 
ing to  the  intestate,  received  pay  thereon  from  the  debtor,  and 
this  act  was  held  to  bar  a  suit  by  the  administrators  after  their 
appointment. 

In  Vroom  v.  Vcm  Some  (10  Paige,  549),  a  foreign  administrator 
not  having  sued  out  letters  in  this  State  and  not  being  authorized  to 
act  here  in  her  representative  capacity,  did  compromise,  release  and 
discharge  mortgage  securities ;  afterwards  she  applied  for  letters  to 
be  issued  to  herself,  and  they  were  so  issued.  She  then  commenced 
suit  in  equity,  in  her  representative  capacity,  to  set  aside  the  com- 
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promise  and  releafie  and  to  foreclose  the  mortgages.  The  Chancellor 
lield  that  as  the  compromise. and  release  were  effected  in  good  faith, 
EO  far  as  the  moi-tgagors  were  concerned,  the  administrator  was 
estopped  from  insisting  that  she  had  no  right  to  receive  the  money 
and  execute  the  release. 

In  Gottaherger  v.  Tcuylor  (19  N.  Y.,  150),  it  was  held  that  the 
sureties  of  an  administrator  were  liable  for  the  money  belonging  to 
the  estate  received  by  him  before  his  appointment. 

In  the  following  cases  the  general  propositions  which  have  been 
stated  are  fully  affirmed  :  Walker  v.  May  (2  Hill  Ch.  [S.  C],  23) ; 
Curtis  V.  Vemoii  (3  Durnf .  &  East,  590) ;  In  the  Matter  of  Favih- 
tier  (7  Hill,  181) ;  Rockwell  v.  Saunders  (19  Barb.,  473);  BeUin- 
ger  v.  F&rd  (21  id.,  311). 

The  administrator  Elijah  Smith,  before  he  was  appointed,  did 
execute  a  formal  discharge  of  the  bond  and  mortgage  in  suit,  recit- 
ing in  the  same  that  the  mortgage  was  redeemed,  paid  off  and  dis- 
charged, and  delivered  the  same  to  Ira  L.  Snow,  who,  on  that  day, 
became  the  owner  in  fee  of  the  premises. 

In  my  opinion,  this  discharge  became  valid  and  effective,  and 
binding  on  all  persons  interested  in  the  estate  of  the  deceased 
upon  granting  administration  to  Elijah  Smith,  one  of  the  persons 
who  executed  the  instrument  of  discharge  for  the  purpose  of  dis- 
placing the  mortgage  lien. 

The  plaintiff  contends  against  this  conclusion,  for  the  reason  that 
when  the  discharge  was  executed  there  was  no  money  in  fact  i>aid 
by  Elijah  Smith  the  debtor  to  the  estate,  nor  was  any  paid  by  Mr. 
Snow,  who  became  the  owner  of  the  mortgaged  premises,  for  the  speci- 
fic purpose  and  object  of  securing  a  discharge  of  the  mortgage.  At 
the  time  of  the  discharge  of  the  mortgage,  Elijah  Smith  the  mort- 
gagor had  become  interested  in  the  security  with  the  other  heirs-at- 
law  of  the  intestate.  All  the  other  persons  interested  in  the  pay- 
ment of  this  debt  joined  in  the  release.  It  is  fair  to  presume,  in 
view  of  this  circumstance,  that  Elijah  Smith  the  debtor  did  pay 
them  a  consideration  which  was  satisfactory  to  them  for  joining  in 
the  dischai^e.  It  is  not  questioned  but  that  the  vndow  and  Morgaa 
H.  Smith,  who  were  of  full  age,  freely  and  in  good  faith  executed 
the  discharge.  It  is  thus  convincingly  established  as  a  fact  that  the 
debtor  did  mf|ke  a  payment  from  his  own  funds  in  some  amount  to 
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a  portion  of  the  heirs-at-law  who  were  interested  in  the  enforcement 
of  the  bond  and  mortgage. 

If  this  transaction,  including  the  conveyance  of  the  lands  bj  Smith 
to  Snow,  had  occnrred  after  the  letters  of  administration  were 
gi'anted,  there  would  be  no  question  but  that  the  mortgage  lien 
would  have  become  fully  and  legally  discharged.  Although  Mr.' 
Snow  was  not  aware  of  the  existence  of  this  mortgage  lien  when  he 
req^ived  his  deed  from  Mr.  Smith,  the  sum  which  he  paid  as  part 
of  the  consideration  money  in  equity  may  be  treated  as  a  payment 
in  discharge  of  the  bond  and  mortgage.  That  Smith  intended  to 
convey  the  premises  free  and  clear  of  this  incumbrance  must  be 
admitted.  That  Snow  acted  upon  the  supposition  that  there  was  no 
incumbrance  upon  the  property  of  this  nature,  Cannot  be  doubted. 
As  against  Smith  the  mortgagor,  who  had  become  interested  in  the 
security  as  one  of  the  next  of  kin,  there  would  be  no  diflSculty  in 
holding,  as  a  matter  of  fact,  that  he  intended  to  and  did  receive,  bo 
far  as  he  was  concerned,  the  consideration  money  as  a  satisfaction 
and  liquidation  of  the  mortgage  debt. 

It  is  conceded  by  the  plaintiff  that  in  equity  the  mortgage  is 
satisfied  against  all  the  persons  interested  in  her  grandfather's  estate 
except  herself.  The  contrary  could  not  be  contended  for  with  any 
sense  of  right  and  justice.  I  am  of  the  opinion  that  upon  the 
appointment  of  Elijah  Smith  as  administrator,  his  act  discharging 
the  mortgage  in  full,  became  efiective  as  against  the  pl^htiff  as  one 
of  the  next  of  kin  of  the  deceased. 

Upon  the  trial,  evidence  was  given  of  the  admissions  made  by  the 
widow  and  Elijah  Smith,  that  the  bond  and  mortgage  were  satisfied 
and  discharged.  This  evidence  was  entirely  competent  for  the 
purpose  of  showing  that  this  bond  and  mortgage  should  not  be 
enforced  in  their  interest. 

Elijah  Smith  was  called  as  a  witness  by  the  plaintiff  and  was 
asked  the  question,  if  he  intended  to  deliver  the  bond  and  mortgage, 
with  the  discharge,  to  Snow  at  the  time  he  delivered  the  other 
papers  to  him.  This  evidence  was  objected  to  by  the  defendant^ 
and  the  objection  sustained  and  the  plaintiff  excepted. 

As  the  plaintiff  contended  on  the  trial  that  the  discharge  was  never 
delivered  to  Snow  and  the  witness  did  not  admit  the  fact  but  denied 
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the  same,  the  ruling  excluding  the  evidence  was  not  erroneous. 
{DiUon  V.  Anderson,  43  N.  T.,  236.) 

The  judgment  should  be  affirmed,  with  costs. 

Present  —  Smith,  P.  J.,  Hardin  and  Babkbb,  JJ, 

Judgment  affirmed,  with  costs. 


WHIPPLE  A.  DARLING,  Respondent,    v.   THE   OSWEGO 
FALLS  MANUFACTURING  COMPANY,  Appellant. 

Boidence  —  wTien  the  utatements  of  an  agent  are  not  admimble  as  against  hie  prince 
pal  — what  statemerUs  of  an  agent  are  inadmietiUe  as  a  part  of  the  res  gestse. 

The  buildings  occupied  by  the  defendant,  for  the  manufacture  of  wool,  having 
been  partially  destroyed  by  fire,  and  a  portion  of  the  walls  having  fallen,  and 
other  portions  thereof  being  insecure  and  dangerous,  a  Mi*.  Ware  was  employed 
by  the  defendant  to  put  the  buildings  in  a  safe  and  secure  condition.  When  the 
portion  of  the  wall  fell,  it  left  standing  portions  of  a  brick  cornice  some  thirty 
feet  above  the  ground.  Some  of  the  brick  in  it  were  loose  and  liable  to  fall 
from  a  slight  jar  of  the  wall.  A  few  days  after  the  accident  the  plaintiff  and 
some  other  laborers  were  employed  by  the  defendant  to  assist  in  repairing  the 
building  under  the  direction  of  its  superintendent,  Mr.  Ware.  While  working 
near  the  wall  above  referred  to,  in  removing  a  stick  of  timber,  the  plaintifP 
claimed  that  he  was  injured  by  the  falling  of  a  brick  upon  his  leg.  It  was  not 
claimed  that  the  fall  of  the  brick  was  occasioned  by  the  removal  of  the  timber, 
and  the  defendant  claimed  that  if  any  brick  fell  it  was  by  reason  of  the  jarring 
of  the  wall  by  the  running  of  machinery  in  other  parts  of  the  buildings. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  for  the  injury  so 
alleged  to  have  been  occasioned,  the  plaintiff  was  allowed,  against  the  defend- 
ant's objection  and  exception,  to  testify  that  after  the  removal  of  the  timber, 
and  some  two  minutes  after  the  occurrence  of  the  accident,  he  told  Mr.  Ware 
of  it,  and  that  the  latter  stated  that  the  brick  came  from  the  cornice;  that  he 
saw  that  some  of  the  brick  there  were  loose  and  lay  corner-wise  and  off  the 
cornice  the  day  before,  and  that  he  meant  to  have  them  thrown  down,  bui 
did  not,  and  that  he  then  called  t^  one  of  the  men  to  go  with  him  and  throw 
off  the  loose  brick. 

Held,  that  the  court  erred  in  allowing  the  witness  to  testify  as  to  the  statements 
so  made  by  Ware. 

Appeal  from  a  judgment,  entered  upon  a  verdict  in  the  plaintiff's 
favor,   for  tlie  sum  of  $500,  and  from  an  order  denying  a  motion 
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for  a  new  trial  made  on  the  minutes  of  the   justice  before  whom 
the  action  was  tried. 

This  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  occasioned  by  the  defendant's  negligence.  At 
the  time  of  the  injury  the  plaintiflE  was  in  the  service  of  the  defend- 
ant as  a  laborer. 

TT.  J.  Tonmsendy  for  the  appellant. 

S.  If.  Dada^  for  the  respondent. 

Babkeb,  J. : 

The  defendant  is  a  trading  corporation,  manufacturing  wool  into 
cloth,  by  the  use  of  machinery,  propelled  by  steam-power,  located 
at  Oswego  Falls,  its  home  oflSce  being  in  the  city  of  New  York. 

During  the  morning  of  the  only  day  the  plaintiff  was  in  the 
employ  of  the  defendant,  he  received,  as  he  alleges,  an  injury  to 
one  of  his  legs,  below  the  kneu ;  that  the  same  occurred  in  conse- 
quence of  the  negligence  of  the  defendant,  its  officers  and  agents 
in  directing  him  to  labor  in  an  exposed  and  dangerous  place,  of 
which  he  was  wholly  ignorant.  The  buildings'  occupied  by  the 
defendant  were  partially  destroyed  by  fire  a  few  days  previous  to 
the  accident,  the  end  brick  wall  of  one  of  the  buildings  was  injured 
and  partly  fell,  leaving  portions  of  the  brick  cornice  some  thirty 
feet  above  the  ground  with  some  of  the  brick  therein  loose  and 
liable  to  fall  on  a  slight  jar  of  the  wall.  The  defendant  engaged 
Mr.  Ware  to  put  the  building  in  a  safe  and  secure  condition,  which 
the  defendant  claims  was  done ;  all  the  loose  brick  liable  to  be  dis- 
placed were  removed  before  the  plaintiff  was  engaged  to  labor  for 
it.  The  morning  of  the  accident  the  superintendent,  with  some 
laborers  including  the  plaintiff,  were  at  the  factory  engaged  in 
repairing  and  restoring  the  buildings.  At  this  time  the  machinery 
was  running  in  some  one  of  the  buildings.  The  defendant's  evidence 
tended  to  show  that  the  wall  was  jarred  by  the  action  of  the  machinery. 
Near  the  wall  described  and  within  three  or  four  feet  of  it,  the 
superintendent,  the  plaintiff  and  others,  were  engaged  in  lifting 
and  moving  a  piece  of  timber,  several  feet  in  length,  the  same 
being  wholly  separate  and  detached  from  any  of  the  buildings. 
While  the  plaintiff  was  thus  engaged  a  brick  fell  from  the  cornice 
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and  injured  the  plaintifi,  as  the  proof  tends  to  show.  The  paitj 
of  men  moved  the  timber  Bome  eight  or  ten  feet,  and  laid  it  down, 
and  the  plaintiff  immediately  complained  of  the  injury.  He  then 
and  there  and  within  two  minutes  had  a  conversation  with  Mr. 
Ware  the  superintendent,  concerning  the  injury.  There  is  no 
claim  that  the  moving  of  the  timber  disturbed  the  wall  or  in  any 
way  caused  the  brick  to  fall. 

In  its  answer,  the  defendant  denied  that  the  plaintiff  was  injured 
that  morning,  or  that  any  brick  fell  as  claimed  by  him,  and  on  the 
trial  contested  the  plaintiff's  right  to  recover  for  these  reasons,  and 
the  proof  tended  to  support  this  position.  On  the  trial,  and  as  a 
part  of  his  proof-in-chief,  the  plaintiff  offered  to  prove  by  his  own 
evidence  the  statements  made  by  Ware  at  the  time  and  place  already 
mentioned,  with  a  view  of  showing  that  at  the  time  the  plaintiff 
came  on  the  work  and  at  the  time  of  the  injury  the  wall  was  in  an 
unsafe  and  insecure  condition,  and  that  the  superintendent  knew  the 
fact.  The  defendant  objected  to  the  evidence  upon  the  ground  that  it 
was  incompetent,  immaterial  and  irrelevant,  and  that  it  did  not 
appear  that  Mr.  Ware,  the  superintendent,  was  authorized  to  repre- 
sent or  speak  for  the  defendant,  *and  that  his  declarations  or  admis- 
sions made  at  that  time  were  not  evidence  against  the  defendant. 
The  objection  was  overruled,  and  the  defendant  excepted. 

The  plaintiff  then  gave  the  following  evidence :  *'  Mr.  Ware 
said  that  ^  he  knew  where  the  brick  came  from.'  He  said :  ^  It  came 
from  up  there,'  pointing  to  the  cornice ;  there  was  some  brick 
that  lay  comer-wise  and  off  the  cornice ;  he  said  :  *  I  saw  they  were 
loose,  yesterday,  and  I  meant  to  have  them  thrown  down ;  I  miss 
one  of  them ;  he  called  to  Mr.  Mosher  and  said :  '  Let  us  go  up  and 
throw  off  those  brick; '  they  started  from  where  I  was  and  went 
into  the  building  out  of  my  sight ;  he  pointed  to  loose  brick  in  the 
cornice  on  the  building  that  had  burned." 

Was  this  evidence  competent?  In  my  judgment  it  was  not.  It 
is  a  mere  statement  as  to  the  condition  of  the  wall  on  a  prior  day, 
and  as  to  the  superintendent's  intentions  to  remove  the  same. 
The  declaration  was  not  made  in  relation  to  any  act  then  being 
done  by  Mr.  Ware  or  the  plaintiff,  but  it  related  to  a  collateral 
circumstance  which  happened  at  another  time.  It  is  mere  hearsay 
evidence,  and  its  reception  was  in  violation  of  a  fundamental  rule 
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of  evidence.  The  acts  and  movements  of  Ware  and  the  plaintiff 
that  morning  did  not  directly  nor  remotely  cause  the  brick  to  fall. 
The  circumstance  of  its  falling  would  have  been  the  same  if  they 
had  been  a  mile  away  and  otherwise  engaged.  When  the  st^ate- 
ment  was  made  by  Ware  the  accident  had  occurred,  and  all  the 
circumstances  connected  with  it  were  over ;  the  men  under  Ware 
had  come  to  a  standstill ;  the  plaintiff  had  related  the  nature  of  the 
injury  he  had  received ;  no  one  was  certain  as  to  the  cause  of  it, 
and  an  inquiry  was  begun  between  the  plaintiff  and  his  co-servants 
as  to  the  cause  of  the  injury.  Ware,  as  the  agent  and  servant  of 
the  defendant,  had  no  authority  to  make  an  admission  concerning 
the  injury.  The  statement  of  facts  which  Ware  made  to  the  plain- 
tiff did  not  relate  in  the  least  degree  to  any  of  the  acts  performed 
by  himself  for  the  defendant,  after  the  plaintiff  had  entered  the 
service  of  the  defendant.  On  the  contrary,  the  admissions  related 
to  the  condition  of  the  wall  and  to  the  acts  and  omissions  of  one  of 
the  defendant's  servants,  at  a  time  when  the  plaintiff  had  no  con- 
cern in  either.  The  facts  and  circumstances  of  this  case  place  it 
outside  the  rule  which  permits  the  admissions  of  an  agent  to  be 
proved  against  and  made  binding  on  his  principal. 

The  true  rule,  which  is  well  understood  and  of  universal  accept- 
ance, is  correctly  stated  in  Greenleaf  on  Evidence,  with  its  limita- 
tions and  qualifications,  and  is  as  follows :  ^^  The  principal  consti- 
tutes the  agent  his  representative,  in  the  transaction  of  certain  busi- 
ness ;  whatever  therefore  the  agent  does  in  the  lawful  prosecution  of 
that  business  is  the  act  of  the  principal  whom  he  represents.  And 
where  the  acts  of  the  agent  will  bind  the  principal,  there  his  repre- 
sentations, declarations  and  admissions,  respecting  the  subject-matter 
will  also  bind  him,  if  made  at  the  same  time  and  constituting  part 
of  the  res  gestcB.  *  ♦  *  But  the  admission  or  declaration  of  his 
agent  binds  him  only  when  it  is  made  during  the  continuance  of  the 
agency  in  regard-to  a  transaction  then  depending."  *  *  *  When 
thus  limited  the  declarations  "  are  of  the  nature  of  original  evidence 
and  not  of  hearsay ;  the  representation  or  statement  of  the  agent  in 
such  cases  being  the  ultimate  fact  to  be  proved  and  not  an  admis- 
sion of  some  other  fact."  (See  vol.  1,  §§  113 ;  Story  on  Agency, 
§§  134, 137 ;  1  Taylor  on  Evidence,  §§  526,  641.) 

There  is  difiiculty  at  times  in  applying  the  principle  laid  down 
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by  these  authors.  Numerous  eases  have  been  adjudicated  wherein 
it  is  decided  that  the  declarations  and  admissions  of  an  agent  are 
not  receivable  in  evidence  against  his  principal  The  following 
decisions  illustrate  the  rule,  the  facts  and  circumstances  being  simi- 
lar to  those  in  this  case. 

In  I/uby  V.  The  Hudson  River  Rail/road  Company  (17  N.  Y., 
131),  the  defendant  was  charged  with  negligence  in  running  one  of 
its  cars  drawn  by  horses,  against  the  plaintiff  and  causing  injuries. 
The  driver  was  at  once  arrested  by  a  policeman,  and  on  being  so 
arrested  assigned  as  a  reason  why  he  did  not  stop  the  car,  that  the 
brakes  were  out  of  order.  On  the  trial  the  plaintiff  was  permitted 
to  prove  the  admissions  of  the  driver  as  made  to  the  policeman,  and 
this  was  held  to  be  error,  the  court  in  its  opinion  laying  down  the 
rule  as  follows :  "  The  declarations  of  an  agent  or  servant  will  not 
in  general  bind  the  principal.  *  *  *  To  be  admissible  they  must 
be  in  the  nature  of  original  and  not  of  hearsay  evidence.  They  must 
constitute  the  fact  to  be  proved  and  must  not  be  the  mere  admis- 
sion of  some  other  fact.  They  must  be  made ;  not  only  during  the 
continuance  of  the  agency,  but  in  regard  to  a  transaction  depending 
at  the  very  time."  And  in  commenting  upon  the  facts  of  the  case 
the  court  further  remarked :  "  The  declaration  (of  the  driver)  was 
no  part  of  the  driver's  act,  for  which  the  defendants  were  sued.  It 
was  not  made  at  the  time  of  the  act,  so  as  to  give  it  quality  and 
character.  The  alleged  wrong  was  complete,  and  the  driver,  when 
he  made  the  statement,  was  only  endeavoring  to  account  for  what 
he  had  done.  He  was  manifestly  excusing  himself  and  throwing 
the  blame  on  his  principal." 

In  White  V.  MiUer  (71  N.  Y.,  136)  the  rule  is  stated  as  follows : 
"  That  the  declarations  of  the  agent  are  inadmissible  to  bind  the 
principal  unless  they  constitute  the  agreement  which  he  is  authorized 
to  make,  or  relate  to  and  accompany  an  act  done  in  the  course  of  the 
agency,  is  applicable  in  all  cases,  whether  the  agency  is  a  general  or 
special  one  or  the  principal  is  a  corporation  or  a  private  person." 

In  Packet  Company  v.  Clough  (20  Wall.,  528)  the  action  was  for 
personal  injuries  sustained  by  a  passenger  being  transported  upon  one 
of  the  boats  of  the  plaintiff  in  error.  The  passenger  received  the 
injuries  while  attempting  to  go  aboard  the  boat  and  fell  from  the 
gangway  provided  for  the  use  of  passengers  and  received  the  injuries 
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for  which  the  suit  was  brought.  The  passenger  remained  on  the 
boat  for  some  days,  an.d  some  forty-eight  hours  after  the  accident 
she  had  a  convei-sation  with  the  captain  about  the  accident  which 
she,  as  a  witness,  was  permitted  to  relate  upon  the  trial,  and  it  was  as 
follows  :  "  He^iaid  it  was  through  the  carelessness  of  the  hands  in 
putting  out  the  plaink  that  I  fell ;  that  they  did  not  put  out  the 
regalar  plank,  but  loose  planks."     This  was  held  to  be  error. 

Fawcett  v.  Bigley  (59  Pa.,  411)  is  in  point.  The  defendant's 
barges  had  broke  from  their  moorings  and  ran  into  the  plaintiff's 
barges  and  destroyed  one  of  them  and  its  cargo.  The  plaintiff 
offered  to  prove  on  the  trial  the  declarations  of  the  defendant's 
agent  who  had  charge  of  the  barge,  made  immediately  after  the 
accident  happened,  with  a  view  of  establishing  the  defendant's 
negligence,  that  there  was  want  of  sufficient  ropes  and  tackle  on  the 
barge  owned  by  him.  The  offer  was  excluded  and  it  was  held  not 
to  be  error. 

The  case  of  the  Hanover  Raiiroad  Compcmy  v.  CoyU  (55  Pa.,  402) 
is  supposed,  by  the  learned  counsel  for  the  plaintiff,  to  support  the 
ruling  at  the  circuit,  but  upon  close  examination  it  will  be  found  unlike 
the  case  at  bar  in  an  important  particular.  In  that  case  a  peddler's 
wagon  was  struck  at  a  highway  crossing  and  the  peddler  injured  by 
a  locomotive  and  his  goods  strewn  over  the  ground  near  by.  The 
engineer  came  upon  the  ground  at  once  and  made  a  statement  con- 
cerning the  accident  and  how  it  happened.  The  court  held  that  his 
declaration  was  a  part  of  the  transaction  itself,  one  of  the  circum- 
stances connected  with  the  injury,  and  remarked  :  "  We  cannot  say 
that  the  declaration  of  the  engineer  was  no  part  of  the  res  gestce. 
It  was  made  at  the  time  of  the  accident  in  view  of  goods  strewn 
along  the  road  by  the  breaking  up  of  the  boxes,  and  seems  to  have 
grown  directly  out  of  and  immediately  after  the  happening  of  the 
fact." 

It  will  be  observed  that  in  that  case  the  declaration  was  made  by 
one  of  the  actors  in  that  occurrence,  and  illustrated  the  character  of 
his  act  and  was  contemporary  with  it  and  did  not  relate  to  a  matter 
that  happened  at  another  time  and  place. 

There  is  a  class  of  cases  where  the  declarations  of  a  party  who  has 
received  personal  injuries  in  consequence  of  the  negligence  of 
another,  have  been  received  in  evidence  when  made  contemporane- 
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ous  with  the  event  as  being  part  of  the  res  geatm  and  so  near  the 
main  fact  as  to  be  proved  with  it  and  as  a  part  of  the  same  transaction 
and  occurrence.  Among  such  cases  are  Waldel^  v.  New  York  Cen- 
tral and  UudBon  River  Rail/road  (29  Hun,  35) ;  CommomoeaUh  v. 
McPike  (3  Oush.,  181) ;  Browned  ▼.  Pacific  Ra/Hroad  Company 
(47  Mo.,  339) ;  Insurance  Compam/  v.  Nosly  (8  Wall.,  397),  all  of 
which  are  cited  in  the  respondent's  brief.  These  cases  are  not 
hostile  in  principle  with  those  already  cited,  and  are  upheld  upon  the 
ground  that  they  were  uttered  by  one  of  the  actors  in  the  transac- 
tion to  which  they  relate  and  before  the  affair  was  fully  tenninated. 

In  reaching  the  conclusion  that  a  new  trial  should  be  granted,  I 
do  not  intend  to  suggest  that  the  plaintiff  is  not  entitled  to  a  verdict 
upon  the  merits,  but  only  to  express  the  opinion  that  the  defendant's 
negligence  was  not  proved  by  competent  evidence. 

I^ew  trial  granted,  with  costs  to  abide  the  event. 

Present  —  Smtth,  P.  J.,  Hardin  and  Babkeb,  J  J. 

Judgment  and  order  reveraed  and  new  trial  granted,  costs  to 
abide  event. 


30h        2^ 
76  AD»528 


WILLIAM  H.   MANDEVILLE,  Eespondeht,  v.   OHAELES 
'  30  282  M.  MARYIN,  Appellant. 

Sap  M        PracUc6 — pofoer  of  the  General  Term  to  correct  erron  committed  hy  a  referee  tehere 
^  ;^^j  no  exeeptUm  woe  taken  to  hie  report — when  it  should  be  eaiercieed, 

24aplu6[. 

,  30  'ZSii        Tlie  defendant  sold  and  transferred  to  the  plaintiff  four  promissory  notes  and 
J-^'^^  certain  other  securities  pledged  to  insure  the  payment  thereof.    At  the  time 

of  the  sale  the  defendant  verbally  promised  and  agreed  that  the  said  notes 
were  valid  and  subsisting  obligations  against  the  makers,  indorsers  and  guar- 
antors thereof,  and  that  none  of  them  had  been  discharged  from  their  liability 
thereon.  These  representations  having  proved  to  be  untrue  the  plaintiff 
brought  this  action  to  recover  the  damages  he  had  sustained.  The  referee 
directed  a  judgment  for  the  amount  of  the  notes  and  the  costs  of  an  unsuc- 
cessful action  brought  against  one  of  the  indorsers,  but  neglected  to  credit  the 
defendant  with  the  amount  which  it  appeared  the  plaintiff  had  realized  from 
the  collateral  securities  held  by  him. 
The  defendant  excepted  "  to  the  direction  for  the  entry  of  judgment  in  favor  of 
the  plaintiff,"  but  did  not  specifically  except  to  the  failure  of  the  referee  to 
require  the  plaintiff  to  apply  the  amount  received  for  the  collaterals  in  payment 
of  the  notes,  nor  did  he  specificaUy  request  the  referee  to  require  him  so  to  do. 
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Sisld,  that  the  General  Term  is  not  prevented,  hj  the  failure  of  the  party  aggrieved 
to  specifically  except  thereto,  from  correcting  any  error  or  mistake  which  may 
have  been  committed  by  a  referee. 

That  in  this  case  the  error  was  so  grievous  to  the  defendant  and*  the  injustice 
which  would  be  done,  if  the  judgment  were  allowed  to  stand,  was  so  great, 
that  the  judgment  should  be  reversed,  although  no  specific  exceptions  to  the 
error  committed  by  the  referee  had  been  taken.    (Hardin,  J.,  dissenting.) 

Appeal  from  a  judgment,  entered  npon  the  report  of  a  referee,, 
whereby  the  plaintiff  recovered  the  snm  of  1730.71,  with  cofite. 

WiUiam  Spcurffur^  for  the  appellant. 

BoUes  dk  MouUonj  for  the  respondents 

Barker,  J. : 

The  qnestions  sought  to  be  reviewed  on  this  appeal  are  presented 
on  the  report  of  the  referee  and  a  bill  of  exceptions.  The  evidence 
produced  on  the  trial  is  not  setforth  in  fulL  We  cannot,  therefore, 
review  the  questions  of  fact  as  found  bj  the  referee.  It  is  stated 
in  the  bill  of  exceptions  that  certain  facts  were  proved  and  tfiat  the 
evidence  tended  to  establish  other  facts  material  to  the  issue ;  and 
the  referee's  report  contains  a  series  of  facts,  as  found  by  him,  upon 
which  lie  held  as  a  conclusion  of  law  that  the  plaintiff  was  entitled 
to  a  judgment  in  the  sum  df  |730..71.  It  is  claimed  by  the  appel- 
lant mat  upon  the  facts  as  found  the  amount  of  the  judgment  is 
excessive,  inequitable  and  unjust,  and  should  be  set  aside  and  a  new 
trial  ordered. 

In  August,  1876,  the  defendant  was  the  owner  of  four  several 
promissory  notes;  one  dated  May  22,  1873,  made  by  Francis  M. 
Whitcomb  for  the  payment  of  $125,  thirty  days  after  date,  payable 
to  the  order  of  Isaac  Willetts,  and  by  him  indorsed.  2.  A  note 
dated  May  22,  1876,  made  by  D.  Eawson  &  Co.  for  the  sum  of 
$182,  payable  one  month  after  date,  to  the  order  of  the  said  Isaac 
Willetts,  and  by  him  indorsed.  3.  A  note  made  by  D.  Kawson  &  Co., 
dated  October  10, 1874,  for  the  payment  of  $100,  payable  six  months 
after  date  to  the  order  of  Timothy  Eegan,  and  by  him  indorsed. 
4.  A  not«  made  by  D.  Bawson  &  Co.,  dated  the  15t|i  day  of  - 
June,  1874,  for  $100,  payable  to  the  order  of  Kathan  A.  Bennett 
three  months  after  date,  and  by  him  indorsed,  and  with  a  guaranty 
of  payment  also  thereon  indorsed  by  the  said  Bennett. 
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Francis  M.  Whitcomb,  the  maker  of  the  lii*st  of  the  above 
described  notes,  was  one  of  the  firm  of  D.  liawson  &  Co.,  and  lie, 
to  secure  the  payment  of  these  notes,  had  placed  in  the  hands  of  the 
defendant  a  large  amount  of  securities,  being  notes  made  by  third 
parties. 

The  plaintiff  was  also  one  of  the  creditors  of  D.  Eawson  &  Co., 
and  held  their  notes  and  obligations  for  a  sum  amounting  to  between 
seven  and  eight  hundred  dollars.  The  plaintiff  being  informed 
that  the  defendant  was  the  owner  and  holder  of  the  several  notes 
mentioned,  and  as  security  for  their  payment  held  the  collaterals  to 
which  reference  has  been  made,  purchased  from  the  defendant  the 
four  several  notes,  and  paid  therefor  the  sum  of  $711,  and  the 
notes  were  delivered  to  the  plaintiff,  together  with  the  collaterals 
pledged  as  security  for  their  payment.  At  the  time  of  the  sale  and 
transfer,  the  defendant,  by  an  oral  agreement,  promised  and  agreed 
that  the  said  notes  were  all  valid  and  subsisting  obligations  against 
the  makers,  indorsers  and  guarantors,  and  that  none  of  them  had  been 
discharged  from  their  liabilities  on  the  said  notes.  The  plaintiff 
commenced  an  action  against  Willetts  upon  the  two  notes  which  he 
had  indorsed,  who  defended  the  same  upon  the  ground  that  he  had 
been  fully  discharged  and  released  as  indorser  prior  to  the  time 
when  the  notes  were  transferrred  by  the  defendant  to  tlie  plaintiff. 
Upon  receiving  the  answer  interposed  by  Willetts,  the  plaintiff  gave 
notice  to  the  defendant  of  the  position  taken  by  Willetts,  and 
offered  to  allow  Marvin  to  have  the  control  and  management  of  the 
action,  and  he  declined  to  assume  the  control  and  direction  of  the  suit. 

Upon  the  trial  of  the  issue  before  a  jury,  Willett's  defense  pre- 
vailed, and  he  recovered  a  bill  of  costs  against  the  plaintiff,  which, 
after  the  entry  of  judgment,  the  plaintiff  paid.  Thereafter  the 
plaintiff  commenced  this  action  against  Marvin  to  recover  the  dam- 
ages which  he  had  sustained  by  reason  of  the  breach  of  the  contract 
of  warranty  made  by  Marvin  on  the  sale  of  the  notes.  It  is  well 
settled  by  the  many  adjudications  which  have  been  given  on  the 
question,  that  the  judgment  in  the  suit  against  Willetts  is  conclusiye 
against  the  defendant  as  to  the  non-liability  of  Willetts  as  indorser. 
{Delaware  Bank  v.  Jarvis^  20  N.  Y.,  226 ;  Whitney  v.  Nat.  Bank 
of  Potsdam^  45  id.,  303 ;  Lvttauer  v.  Ooldman^  9  Hun,  231 ;  Bell 
y.  Dagg^  60  N.  Y.,  528.)    It  is  held  by  the  same  authorities  that  in 
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an  action  against  a  guarantor,  upon  his  agreement  that  commercial 
paper  by  him  sold  and  transferred  is  genuine,  and  that  the  parties 
thereto  remain  liable  upon  their  promises,  and  have  not  been  dis- 
charged therefrom,  he  is  liable  in  an  action  for  the  breach  of  his  con- 
tract for  the  costs  which  have  been  incurred  in  an  unsuccessful  liti- 
gation upon  the  paper  which  was  the  subject*  of  the  sale.  The 
defendant  did  not  guaranty  the  payment  or  the  collection  of  any  of 
the  notes.  But  as  it  was  established  upon  the  trial  that  D.  Rawson 
&  Co.  and  Whitcomb  were  all  insolvent,  the  plaintiflf  was  entitled 
to  recover  as  his  damages  for  the  breach  of  the  defendant's  con- 
tract the  sums  which  were  due  and  unpaid  upon  the  face  of  the 
note,  as  well  as  the  costs  in  the  suit  against  Willetts. 

Upon  the  facts  fqpnd  by  the  referee,  together  with  the*  terms  of 
the  written  assignment  transferring  the  collaterals  with  the  notes, 
the  moneys  collected  by  the  plaintiff  upon  the  notes  and  securities 
hypothecarted  were,  as  between  the  parties  to  this  suit,  first  to  be 
applied  in  the  discharge  of  the  liability  of  D.  Rawson  &  Co.,  the 
makers  of  these  several  notes. 

It  was  stated  in  the  case  ^d  found  as  a  fact  that  the  plaintiff  had 
collected  and  received  upon  the  collaterals  the  sum  of  $667.75.  As 
a  question  of  law  the  referee  found  that  the  plaintiff  was  entitled  to 
recover  the  balance  due  upon  the  notes  indorsed  by  Willetts  and 
the  costs  of  the  suit  against  him,  amounting  in  the  aggregate  to  the 
sum  of  $730.71.  The  defendant  in  his  answer  sets  up  as  a  defense 
that  since  the  assignment  and  transfer  of  the  notes  and  securities  to 
the  plaintiff  he  had  collected  and  received  upon  the  collaterals  in 
his  hands  $1,000  and  upwards,  and  more  than  enough  to  fully  pay 
and  satisfy  the  amount  due  and  unpaid  upon  the  four  notes  which 
were  transferred  to  the  plaintiff.  The  referee  omitted  in  directing 
judgment  against  the  defendant  to  make  any  application  whatever 
of  the  moneys  collected  by  and  in  the  hands  of  the  plaintiff  at  the 
time  of  the  commencement  of  this  suit.  In  his  conclusions  of  law, 
as  set  forth  in  the  report,  he  makes  no  reference  to  this  question 
whatever.  The  appellant  seeks  to  correct  this  omission  and  to 
secure  an  application  of  this  sum  in  diminution  of  his  liability  to  the 
plaintiff.  It  must  be  conceded  that  the  omission  to  make  the  appli- 
cation was  an  error,  and  that  in  justice  and  equity  the  defendant 
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should  be  credited  with  the  sum  so  collected,  the  application  to  be 
made  in  such  manner  as  to  protect  all  the  rights  of  the  plaintiff. 

,  It  is  urged  bj  the  lespondent  that  the  defendant  has  failed  to 
raise  the  question  by  omi6iing  to  take  the  proper  and  necessary 
exception  to  the  referee's  report.  Before  considering  this  question 
it  is  proper  to  consider  and  determine  how  and  the  order  in  which 
the  application  of  the  sum  collected  should  be  made.  The  notes 
pledged  as  collaterals  were  intended  to  be  made  as  a  security  for  all 
of  the  notes  which  were  sold  by  the  defendant  to  the  plaintiff. 

In  this  action,  upon  the  facts  as  they  are  now  found,  it  is  just  and 
equitable  to  allow  the  plaintiff  to  retain  out  of  the  sums  collected  an 
amount  equal  to  the  two  notes  made  by  D.  Rawson  &  Co.,  not 
indorsed  by  WiUetts  but  by  other  parties,  and  which  remain  unpaid 
and  which  amounted  at  the  time  of  the  commencement  of  the  suit 
to  1256.64.  This  sum  being  deducted  from  the  sum  of  $667.76 
leaves  the  sum  of  $411.12  as  an  amount  which  the  plaintiff  should 
have  been  allowed  and  credited  in  this  action  against  the  liabilities 
established  against  him^^pon  his  contract.  It  is  not  stated  in  the 
findings  of  fact  when  tba  sum  realized  by  the  plaintiff  on  the 
securities  was  received,  and  ^  therefore  it  is  proper  to  assume  that 
they  were  collected  after  the  commencement  of  the  suit  against 
Willetts,  and  were  not  in  hand  for  aly(  measurable  length  of  time 
prior  to  the  commencement  of  this  suit.  .^ 

The  only  exception  which,  in  any  way,  points  to  the  error  now 
complained  of  is  as  follows  :  "  The  defendant  excepts  to  the  direc- 
tion for  the  entry  of  judgment  in  favor  of  the  plaiiififf."  The  other 
exceptions  which  were  taken  relate  to  the  question  pf  his  liability 
for  the  costs  in  the  suit  prosecuted  by  the  plaintiff  aga^pst  Willetts. 
Placing  upon  the  exception  a  strict  and  technical  construction,  it 
is  not  an  exception  as  to  the  amount,  for  which  judg<^ent  was 
directed  to  be  entered,  but  is  an  exception  to  the  direction  that 
judgment  be  entered  in  favor  of  the  plaintiff. 

.  In  the  conclusions  of  law,  as  set  forth  in  the  report,  the  rO^r^e 
mentions  the  amount  of  the  notes  indorsed  by  "Willetts  and  ^  ^^ 
interest  which  had  accumulated  thereon  in  separate  items,  and  tL^e^^ 
gives  the  amount  of  the  costs  for  which  the  defendant  is  liabl^» 
with  the  item  of  interest  to  which  the  plaintiff  is  entitled.  Theii^ 
follows  in  a  separate  paragraph  the  following  direction,  "and  f/>^ 
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that  sum,  seven  hundred  and  thirty  dollars  and  seventy-one  cents^ 
judgment  is  to  be  entered,  with  costs.'' 

The  exceptions  were  pi^pared,  doubtless,  upon  the  supposition 
that  the  defendant  was  not  liable  for  the  costs  in  the  Willetts'  suit, 
and  if  he  was  correct  in  that  proposition,  then,  upon  an  accurate 
computation  of  the  interest,  the  plaintiff  would  not  be  entitled  to 
any  judgment. 

Although  the  appellant  has  not  l^ecifically  and  positively  indi- 
cated the  error  upon  which  he  now  relies,  I  am  of  the  opinion  that 
this  court  has  the  power,  and  that  it  is  its  duty,  to  correct  the  error 
so  plainly  visible,  and  not  compel  the  appellant  to  suffer  the  injustice 
which  will  be  done  him  if  the  mistake  indicated  is  not  corrected. 
Wlien  issues  of  law  or  fact  are  tried  by  a  referee  the  only  way 
to  review  the  trial  upon  the  merits  is  by  an  appeal  to  the  General 
Term.  This  right  of  appeal  is  given  to  the  defeated  party,  and  he 
may  apppeal  from  the  facts  or  the  law  as  found  by  the  referee,  or 
from  both.     (Sec.  1346  of  the  Code  of  Civil  Procedure.) 

Upon  the  hearing  of  such  an  appeal  the  court  has  the  power  to 
reverse  the  same  and  to  grant  a  new  trial,  or  to  correct  and  modify 
the  same  as  in  its  judgment  seems  just  and  proper.  (Sec.  1317  of 
Code  of  Civil  Procedure.)  In  a  strict  sense  the  General  Term,  in  ' 
reviewing  a  judgment  entered  upon  the  decision  of  a  referee  in  an 
action  originally  commenced  in  this  court,  is  not  exercising  appellate 
jurisdiction.  The  cause  is  yet  in  the  Supreme  Court,  where  it 
originated,  and  the  whole  record  may  be  inspected,  and  every  sub- 
stantial error  which  is  disclosed  by  an  examination  may  and  should 
be  corrected. 

In  Syracuse  Savings  Bank  v.  I%e  Syracuse^  Chenango  and 
New  York  Railroad  Company  (88  N.  T*,  110)  the  power  and 
jurisdiction  of  the  General  Term  was  under  consideration,  and  it 
was  there  remarked,  in  an  opinion  by  Earl,  J. :  ^^  It  cannot  be 
doubted  that  a  Special  Term,  upon  motion,  could,  at  any  time 
prior  to  the  appeal  to  the  General  Term,  have  granted  the  same 
stay  which  was  granted  at  the  General  Term ;  and  it  cannot  be 
doubted  that  the  Special  Term,  upon  motion,  could  have  given 
leave  to  these  respondents  to  renew  their  motion  to  vacate  the 
order  of  sale,  and  the  General  Term  had  the  same  power.  The 
Supreme  Court  is  one  court  exercising  its  jurisdiction  througjh. 
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the  Special  Terms,  Circuits  and  the  General  Terms.  And  the 
General  Term,  except  afi  limited  by  the  laws,  has  all  the  power  and 
all  the  general  jurisdiction  of  the  Supreme  Court."  {Folger  v. 
Fitzhugh,  41  N.  Y.,  228 ;  Trcuyy  v.  Talmadgey  1  Abb.  Pr.  R.,  460; 
Grade  v.  Fredandy  1  N.  T.,  228 ;  Anonymovs  v.  Anonymous^  10 
JIow.  Pr.,  353.) 

Provisions  are  contained  in  the  Code  of  Civil  Procedure  for  tak- 
ing exceptions  to  the  rulings  ftiade  by  the  referee,  during  the  trial, 
and  to  his  conclusions  of  law,  as  set  forth  in  his  findings,  and  as  to 
the  mode  and  manner  of  bringing  such  exceptions  before  the 
General  Term  for  review.  (Sections  992,  993,  994.)  The  regula- 
tions thus  provided  are  intended  as  a  rule  of  procedure  and  practice, 
and  as  a  convenient  way  of  bringing  the  attention  of  the  court 
to  the  errors  and  mistakes  which  are  claimed  by  the  appellant  to  have 
occurred  upon  the  trial.  I  am  not  aware  of  any  statutory  provision 
which  prohibits  the  General  Term  from  correcting  any  mistake 
or  en'or  which  may  have  been  committed  by  the  trial  court, 
although  no  exception  was  taken,  distinctly  indicating  the  alleged 
ierror.  Nor  am  I  aware  of  any  decision  of  the  courts  to  that  effect 
On  the  contrary,  it  has  been  frequently  adjudicated  that  the 
General  Term  has  the  power,  and  that  it  is  its  duty  to  examine  and 
determine  whether  the  conclusions  of  the  trial  court  were  accord* 
ing  to  the  evidence  and  the  justice  of  the  case^  and  if  the  court 
reach  the  conclusion  that  substantial  error  has  been  committed  to 
set  aside  the  judgment  and  order  a  new  trial.  {Hamilton  v.  Third 
Ave.  R,  R.  Co.,  53  N.  Y.,  27 ;  Grocer^  Bank  v.  Penfield,  7  Hun, 
284;  Roosa  v.  Smith,  17  id.,  138;  Godfrey  v.  Moser,  %^  K  Y., 
253 ;  Roe  v.  Roe,  14  Hun,  612,  and  the  cases  there  cited.) 

The  decisions  of  the  Court  of  Appeals  as  to  its  own  want  of 
power  to  review  questions,  when  no  specific  exception  has  been 
taken,  has  no  just  application  to  this  court,  as  that  tribunal  has  only 
appellate  jurisdiction  and  can  only  review  questions.of  law. 

The  case  of  Jarvia  et  al.  v.  Drigga  et  aZ.  (69  N.  Y.,  143),  is  not 
applicable  to  the  case  before  us,  as  that  case  was  an  appeal  from  a 
judgment  entered  upon  the  verdict  of  a  jury.  The  judgment  was 
aflSrmed  at  the  General  Term  of  the  Court  of  Common  Pleas,  in 
which  court  the  action  originated,  and  from  the  judgment  of  affirm- 
ance an  appeal  was  taken  to  the  Court  of  Appeals,  and  the  latter 
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court  held  that  the  question  of  law  sought  to  be  reviewed  was  not 
presented  by  a  proper  request  and  exception  on  the  trial. 

The  case  of  Xeogh  v.  Westervelt  (66  N.  Y.,  636),  does  not  hold 
and  decide  that  this  court  has  not  the  power  to  correct  an  error 
either  of  law  or  fact,  committed  by  the  referee,  if  no  exception  has 
been  taken  in  due  time  and  form ;  but  is  an  authority  that  the 
Court  of  Appeals  cannot  examine  into  an  error  of  law,  committed 
by  a  referee,  without  such  an  exception. 

It  is  evident  that  the  appellant  was  disappointed  and  felt  aggrieved 
over  the  amount  of  the  judgment  directed  to  be  entered  againsc 
him,  and  sought  by  exceptions,  which  he  deemed  sufficient,  to  bring 
the  question  which  has  been  considered  and  found  to  be  erroneous, 
to  the  attention  of  the  qourt.  I  am  of  the  opinion  that  the  error 
which  has  been  pointed  out,  is  so  grevious  to  the  defendart,  and 
the  injustice  which  will  be  done  him  if  the  judgment  is  allowed  to 
stand  so  great,  that  the  judgment  should  be  reversed,  although  tliere 
was  a  failure  to  make  the  specific  exception,  indicating  the  mistake 
which  the  learned  referee  made  in  ordering  a  judgment  for  tlio 
sum  mentioned.  I  am  also  of  the  opinion  that  a  new  trial  should 
be  granted,  instead  of  correcting  the  judgment  in  the  particular  , 
mentioned. 

It  appears  from  the  findings  of  fact,  that  one  of  the  collaterals, 
amounting  to  the  feum  of  three  hundred  and  fifty  dollars,  had  been 
secured  by  bond  and  mortgage  and  held  by  the  plaintiff.  It  is  not 
disclosed  in  whose  name  the  security  was  taken  nor  when  it  is  to  be 
paid,  and  it  cannot  now  be  decided  whether  the  plaintiff  ought  to  be 
called  upon  to  account  for  the  same  or  not,  as  the  evidence  bearing 
upon  that  question  is  not  set  out  in  the  bill  of  exceptions.  Upon 
another  trial  the  defendant  may  be  able  to  show  that  the  plaintiff 
has  so  dealt  with  that  security  that  he  should  be  charged  with  the 
amount  of  it. 

The  judgment  should  be  reversed  and  a  new  trial  granted  before 
another  referee,  with  costs  to  abide  the  event. 

Smtth,  F.  J.,  concurred. 

Hardin,  J.  (dissenting) : 

Bevond  all  question  it  is  settled  that  a  party  who  transfers 
chose  in  action  with  a  warranty  of  its  validity,  when,  in  fact,^^  it 
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invalid,  renders  himself  liable  to  the  transferee.  {Delaware  Bank 
V.  Jiu^is,  20  N.  Y.,  226 ;  Littav/r  v.  Goldman,  9  Hun,  232 ;  Bell 
V.  Dagg,  60  N.  Y.,  628 :  Whitney  v.  Nat,  Batik  of  PoUdam,  45 
id.,  303.) 

Equally  well  is  it  settled  by  the  authorities  that  where  the  transferee 
brings  an  action  upon  the  chose  in  action,  and  a  defense  is  inter- 
posed and  notice  thereof  given  to  the  transferer  of  such  defense, 
and  an  opportunity  afforded  to  take  control  and  management  of  the 
prosecution,  the  verdict  or  decision  of  the  issue  is  binding  and  con- 
clusive upon  the  transferer.  {Delaware  Bank  v.  JarmSj  sxipi^a ; 
Whitney  v.  Potsdam  Bank^  supra,)  Therefore  the  holding  hi  the 
case  in  hand,  that  the  verdict  was  conclusive  and  the  judgment 
entered  thereon  binding  upon  the  defendant  was  correct.  And  it 
was  properly  held  by  the  referee  that  the  defendant  was  liable  to 
make  good  the  loss  sustained  by  the  plaintiff  in  bearing  the  costs 
and  expenses  of  the  action  brought  by  the  plaintiff  upon  the  indorse- 
ments upon  the  notes  which  the  defendants  so  transferred  to  the 
plaintiff. 

Authorities  to  which  we  have  already  referred  establish  a  role 
which  allows  a  recovery  of  the  costs  and  expenses  of  the  action 
brought  by  the  plaintiff,  and  by  the  evidence  it  is  clear  that  the 
costs  and  expenses  of  that  action,  incurred  in  the  usual  course  of 
conducting  such  an  action,  amounted  to  $298.15,  and  they  were 
therefore  properly  allowed  in  this  action  as  a  part  of  the  recovery. 
The  defendant  upon  the  trial  of  this  action  did  not,  nor  did  he  in 
his  formal  exceptions,  challenge  the  amount  which  the  plaintiff  was 
entitled  to  recover.  Without  such  an  exception  we  cannot  review 
the  question  now  made  as  to  the  amount  which  the  plaintiff  should 
recover.    {Keogh  v.  WesterveU^  66  N.  Y.,  636.) 

An  exception  raising  the  question  as  to  whether  plaintiff  was 
entitled  to  recover  any  damages,  does  not  britig  up  the  amonnt 
which  should  have  been  allowed.  {Jarvis  v.  Driggs^  69  N.  Y., 
147;  McMahon  v.  The  iT.  Y.  and  E.  R.  R.  Co.,  20  id.,  470; 
Code  of  CivU  Prooedvre,  §§  992,  993,  994;  James  v.  Cowing j  88 
N  Y.,  458.) 

The  recovery  was  for  the  amount  of  the  notes,  and  the  costs  and 
expenses  of  the  action  brought  upon  the  indorsements.  Under 
a  proper  exception,  we  might  have  limited  the  recovery  to  whatever 
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remained  unpaid  to  the  plaintiff  of  the  purchase-price  which  he  paid 
for  the  notes ;  but  as  the  point  now  urged  upon  us  in  that  regard 
was  not  made  at  the  trial,  and  as  no  exception  to  a  refusal  to  so  find 
as  to  limit  the  amount  to  less  than  the  face  of  the  notes,  or  to  a  find- 
ing of  the  amount  of  the  ddmages,  we  do  not  regard  the  point  as 
properly  before  us.  We  might,  from  the  referee's  opinion,  conjec- 
ture that  had  the  point  been  seasonably  raised  before  him  he  would 
have  cut  the  recovery  down  $200. 

However  that  may  be,  we  do  not  see  any  exception  which  calls  upon 
us  to  examine  the  question  now  made  for  the  first  time  as  to  the 
amount  for  which  a  recovery  should  be  had. 

The  judgment  should  be  affirmed. 

Judgment  reversed,  and  new  trial  prdered  before  another  referee, 
costs  to  abide  event. 


JESSE  H.  BRIGGS,  Plaintut,  v.  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY, 
Defendant. 

GEORGE  SCHUYLER,  Plaujtiff,  v.  THE  SAME,  Dependant. 

JULIUS  B.  STERLING,  Plaintiff,  v.  THE  SAME,  Defendant. 

Negligence  —  UabQity  of  a  railroad  company  for  an  oMructum  to  navigation,  caused 
by  its  careless  uee  of  a  dfraw-hridge. 

The  defendant's  road  crosses  tlie  Seneca  canal,  at  the  foot  of  Cayuga  lake,  over 
a  draw-bridge.  A  bridge  has  been  maintained  at  this  point  for  a  period  of  thirty- 
five  years.  While  the  draw  was  open  and  a  canal  boat  was  passing  through, 
the  defendant  carelessly  and  negligently  ran  a  locomotive  into  the  draw  and 
upon  the  boat,  sinking  it,  and  thereby  suspending  all  navigation  at  that  place 
for  a  period  of  five  days.  Immediately  after  the  accident,  the  defendant  pro- 
ceeded with  due  diligence  to  remove  the  obstruction  and  repair  the  bridge. 

These  actions  were  brought  by  the  owners  of  canal  boats  who  were  at  the  time 
of  the  accident,  engaged  in  carrying  coal  from  Ithaca  to  GKeneva,  to  recover 
damages  sustained  by  their  having  to  wait  at  the  bridge  until  the  obstruction 
was  removed. 

Edd,  that  they  were  entitled  to  recover. 

Motions  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  verdicts  had  been  rendered 
in  favor  of  the  respective  plaintiflfe.    . 
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These  actions  were  tried  at  the  Cayuga  Circuit  and  by  consent 
'Were  tried  together  as  one  cause,  the  jury  rendering  a  verdict  in 
each  case  for  the  sum  of  fifty-seven  dollars  and  fifty  cents. 

The  route  of  tlie  defendant's  road  bridges  the  Seneca  canal  at 
tlie  foot  of  Cayuga  lake.  The  bridge  is  so  low  that  it  requires  a 
draw  to  enable  boats  navigating  the  canal  to  pass  the  bridge.  On 
the  day  mentioned  in  the  pleadings  while  a  canal  boat  was  passing 
the  bridge  and  the  draw  was  open,  by  an  act  of  negligence  on  the  part 
of  the  defendant  a  locomotive  engine  was  thrown  into  the  draw  and 
upon  the  canal  boat,  sinking  "the  same ;  in  consequence  of  which 
navigation  was  suspended  at  that  point  for  a  period  of  five  days. 
The  defendant's  negligence  in  operating  the  draw  and  running  the 
engine  into  the  canal  was  not  disputed  upon  the  trial,  and  was 
admitted  upon  the  argument  of  this  appeal. 

At  the  time  of  this  occurrence  the  plaintiffs'  boats  were  engaged  in 
carrying  coal  from  Ithaca  to  Geneva.  During  that  season  of  the  year 
it  required  from  three  to  four  days  to  make  the  round  trip.  At  the 
time  of  the  accident  the  boat  owned  by  the  plaintiff  Briggs  had  just 
l)a6sed  through  the  draw,  going  south 'on  her  way  to  Ithaca.  After 
securing  her  cargo  and  returning  to  the  foot  of  the;  lake,  which  was 
at  the  end  of  two  days,  the  boat  was  detained  for  four  days  on 
account  of  the  obstruction.  In  Schuyler's  case  his  boat  was  at 
Ithaca  at  the  time  of  the  accident  and  came  down  to  the  place  of 
obstruction  with  a  cargo  and  was  also  detained  for  four  days.  In 
Sterling's  case  his  boat  was  north  of  the  bridge  and  near  by  at  the 
time  of  the  accident  on  her  way  to  Ithaca  to  obtain  a  load  of  coal, 
and  his  boat  was  detained  five  days  before  she  could  pass  through 
the  draw.  Immediately  after  the  accident  the  defendant,  with  all 
proper  force  and  appliances  and  with  due  diligence,  commenced  to 
remove  the  obstructions  and  repair  the  bridge.  The  superintendent 
of  canals  visited  the  place  and  rendered  some  assistance  in  restoring 
navigation,  but  the  work  was  chiefly  done  by  th«  defendant.  When 
the  obstructions  were  all  removed  and  navigation  resumed  fifty  canal 
boats  were  at  this  place  waiting  passage. 

At  the  close  of  the  e v  idence  the  defendant  moved  in  each  case  for  a 
nonsuit  on  the  ground  that  the  plaintiff  had  failed  to  establish  a  case, 
for  the  following  reasons :  First.  That  the  damages,  in  case  any  have 
been  Fustained,  are  damages  which  are  consequential,  common  to  all 
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the  owners  of  boats  who  were  navigating  the  canal  at  the  time  in  ques- 
tion and  were  delayed  by  this  obstruction,  and  therefore  he  cannot 
recover  damages  for  the  detention  in  an  action  of  this  character. 
Second.  That  the  damages,  if  any,  are  too  remote.  Third.  That 
the  plaintiff  has  failed  to  show  that  he  was  running  upon  the  canal 
with  any  rightful  authority,  and  that  he  must  show  that  he  has  filed 
his  certificate  of  registry  before  he  has  any  right  to  travel  on  the 
canal.  The  motion  was  denied  and  the  defendant  excepted.  The 
exceptions  were  ordered  to  be  heard  at  the  General  Term  in  the 
first  instance. 

JS.  P.  Harty  for  the  plaintiff. 

TT.  H.  AdamSy  for  the  defendant  • 

Barker,  J. : 

The  canals  are  the  property  of  the  State,  constructed  and  main- 
tained at  the  public  expense,  to  facilitate  the  transportation  of 
property,  free  to  the  use  of  all  citizens  who  comply  with  established 
regulations  in  regard  to  the  navigation  of  the  same,  and  are  in  every 
sense  public  highways.  The  act  of  the  defendant  in  constructing 
and  operating  a  bridge  over  the  canal  for  its  own  use,  was  rightful 
and  lawful  in  every  respect,  done  wi^h  the  consent  of  the  State, 
expressed  in  legislative  action.  The  privilege  thus  granted  to  the 
defendant  was  given  to  it  upon  the  condition  that  the  bridge  should 
be  constructed  in  a  proper  and  secure  manner,  and  operated  with 
due  care  and  caution,  so  as  not  unnecessarily  to  impair  the  useful- 
ness of  the  canal  or  delay  navigation.  This  obligation  on  the  part 
of  the  defendant  is  absolute,  positive  and  continuous,  and  admits  of 
no  other  limitations  or  qualifications  than  those  mentioned.  The 
privilege  thus  granted  is  bestowed  on  the  defendant  in  its  private 
capacity,  and  for  its  gain  and  advantage  in  transacting  the  business 
which  it  is  organized  to  do. 

The  defendant's  obligation  to  keep  the  bridge  in  repair  and  oper- 
ate the  same  with  due  care  and  caution,  has  its  foundation  in  an 
implied  contract  between  it  and  the  public,  and  the  consideration 
which  upholds  the  promise  on  the  part  of  the  defendant  is  the  pri- 
Tilege  granted  it  by  the  State,  permitting  it  to  build  and  operate  a 
bridge  over  the  canal  for  its  exclusive  benefit  and  advantage.    The 
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defendant's  act  of  negligence  in  operating  the  draw  and  moving 
the  engine  was  a  breach  of  its  assumed  duty  to  the  State,  in  conse- 
quence of  which  the  canal  became  obstructed,  navigation  suspended 
and  damage  thereby  accrued  to  the  plaintiff.  In  all  such  cases  the 
contract  with  the  sovereign  power  inures  to  the  benefit  of  every 
individual  interested  in  its  performance,  and  he  may  maintain  a 
suit  in  the  nature  of  an  action  on  the  case  to  recover  his  daYnages. 
This  rule  of  law  is  now  well  established  and  applies  to  all  contracts 
with  the  State,  entered  into  iby  private  persons  or  corporations, 
whether  the  same  be  express  or  implied. 

The  proposition  is  formulated  with  care  and  accuracy  in  several 
reported  cases,  and  is  as  follows :  "  Whenever  an  individual  or  cor- 
poration, for  a  consideration  received  from  the  sovereign  power, 
Las  become  bound  by  covenant  or  agreement,  either  express  or 
implied,  to  do  certain  things,  such  individual  or  corporation  is 
liable,  in  case  of  neglect  to  perform  such  covenant,  not  only  to 
a  public  prosecution  by  indictment,  but  to  a  private  action  at 
the  suit  of  any  person  injured  by  such  neglect.  In  all  such  cases 
the  contract  made  with  the  sovereign  power  is  deemed  to  inure  to 
the  benefit  of  every  individual  interested  in  its  performance.'' 
(Tfi?^^  V.  The  Trustees  of  the  Village  of  Brockport^  reported  in  16 
N.  T.,  163,  in  a  marginal  note  in  the  case  of  Conrad  v.  The  TruS" 
tees  of  the  ViUage  of  Ithaca  ;  Robinson  v.  Qhami^erlain,  34  N.  T., 
389.)  In  the  last  of  these  cases  the  defendant's  liability  to  the 
plaintiff  was  adjudged  to  rest  on  the  principle*  of  law  mentioned, 
the  facts  in  the  case  bearing  a  striking  similarity  to  those  in  the  case 
in  hand.  Chamberlain  was  a  contractor  to  keep  a  section  of  the 
Chenango  canal  in  repair  for  one  year,  and  during  that  time  the 
plaintiff's  boat  entered  a  lock  which  the  defendant  suffered  to  be  out 
of  repair,  and  in  consequence  thereof  injury  happened  to  the  boat. 

This  case  was  followed  in  Fulton  Fire  Insurance  Company  v. 
Baldvym  (37  N.  T.,  648),  where  the  essential  facts  were  the  same,  the 
defendant  Baldwin,  being  a  contractor  to  keep  a  section  of  the  canal 
in  repair,  negligently  suffered  an  obstruction  to  remain  and  a  canal 
boat,  navigating  the  canal,  ran  upon  the  same  and  received  injuries 
in  consequence  of  which  the  boat  was  sunk  and  the  cargo  injured. 

Heference  may  be  made  to  another  class  of  cases  bearing  upon 
the  subject,  where  a  municipal  corporation  is  organized  under  a 
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charter,  imposing  upon  it  the  duty  and  obligation  of  keeping  the 
streets  within  the  corporate  limits  in  repair,  it  is  liable  in  a  civil 
action  to  persons  who  have  suffered  an  injury  by  reason  of  a  neglect 
to  perform  such  duty.  {Conrad  v.  The  Trxcstees  of  the  Village  of 
Ithaca^  16  N.  T.,  158 ;  The  Rochester  White  Lead  Co.  v.  The  City 
of  Rochester y  3  Comst.,  465 ;  McCarthy  v.  The  City  of  Syracuse^  46 
N.  Y.,  194 ;  French  v.  Donaldson^  57  id.,  496 ;  Johnson  v.  BeLden^ 
47  id.,  130.) 

It  was  disclosed  on  the  trial  that-  a  bridge  of  some  kind  had  been 
maintained  at  or  near  this  point  for  a  period  of  thirty-five  years, 
but  the  one  now  in  use  is  of  more  recent  construction,  and  upon  a 
different  plan.  In  the  absence  of  any  proof  upon  the  subject,  it  is 
proper  to  assume  that  the  defendant  enjoys  this  privilege  in  pursu- 
ance of.  the  provisions  of  the  general  railroad  act,  which  may  now 
be  regarded  as  the  general  charter  of  all  such  companies. 

The  twenty-eighth  section  of  the  act  confers  the  privilege  on 
railroad  corporations  to  bridge  the  canals  whenever  the  route  of  the 
Toad  crosses  the  same,  and  by  the  same  section,  the  duty  to  keep 
the  same  in  repair  and  operate  the  same  with  care  and  caution,  is 
enjoined  on  the  railroad  company.  If  the  statute  was  silent  on  the 
subject  of  repairs,  and  the  use  of  due  care  and  caution  in  the  man- 
agement, the  same  obligation  would  eidst  on  the  part  of  the  railroad 
company  towards  the  public,  arising  out  of  the  implied  contract. 
The  common  law  imposes  the  same  liability  on  individuals  and  cor- 
porations receiving  franchises  from  the  State,  although  the  charter 
bestowing  the  franchise  is  entirely  silent  on  the  subject.  (See  West 
V.  The  Trustees  of  the  Village  of  Brockport^  supra^  and  the  Eng- 
lish cases  there  cited ;  Ilea^ock  v.  Sherman^  14  Wend.,  58 ;  Dygert 
V.  Schenck^  23  id.,  446 ;  WoodHng  v.  Forks  Townships  28  Penn. 
[4  Casey],  355;  Township  of  Newlin  v.  Davis^  77  Penn.,  317; 
Perley  v.  Chandler^  6  Mass.,  453 ;  PhcenixviUe  v.  Phoenix  Ins.  Co.^ 
45  Penn.,  135 ;  Rex  v.  The  Inhabitants  of  Lindsey,  14  East,  317.) 

It  has  been  repeatedly  held  that  where  a  railroad  company  neglects 
to  keep  the  street,  highway  or  stream  which  it  may  intersect  or  cross 
in  repair,  and  in  consequence  thereof,  injuries  happened  to  any  of 
the  public,  a  civil  suit  may  be  maintained  in  the  name  of  the  party 
injured,  against  the  company  to  recover  such  damages  as  may  have 
happened  in  consequence  of  such  neglect.     This  duty  to  repair  and 

Digitized  by  VjOOQIC 


296  BRIGGS  V.  K  T.  C.  AND  H.  R.  R.  R.  CO. 

'    ^  FOUBTH  DEPABTMBl<rr,   JUNB  TSRlf,   1888. 

keep  in  safe  and  secure  coudition  is  so  plain  and  positive  that  it  has 
been  frequently  enforced  in  proceedings  by  mandamus.  {GarbuU  w 
The  Rochester  and  6tate  Line  R.  R,  Co.,  76  N.  Y.,  294 ;  2'he  People 
ex  rd.  Green  v.  The  Dutchess  and  ColumMu  R.  R,  Co,,  58  id.,  152.) 

If  these  views  are  correct,  the  defendant's  liability  is  established 
without  considering  whether  the  recovery  may  not  be  sustained  on 
other  grounds.  The  damages,  sustained  by  these  plaintiffs,  are  the 
direct  result  of  the  defendant's  negligence  and  breach  of  duty. 
They  were  on  a  trip  commenced  before  the  obstruction  occurred ; 
they  were  near  by  with  their  boats  when  it  happened ;  they  had 
paid  for  the  privilege  of  navigating  the  canal  at  that  time  and  place ;. 
they  were  necessarily  delayed  by  the  careless  and  negligent  act  of 
the  defendant.  Nothing  could  have  been  done  by  them,  or  either 
of  them,  to  lessen  or  mitigate  the  damages  sustained. 

Suppose  the  boat  caught  in  the  draw,  and  detained,  had  received 
no  injuries,  could  not  the  owner  have  maintained  an  action  for  dam- 
ages sustained  by  reason  of  the  delay  ?  I  cannot  conceive  of  any 
reason  why  he  could  not.  These  plaintiffs  were  in  the  same  section 
of  the  canal,  engaged  in  the  same  business  and  were  necessarily 
detained  by  the  obstruction,  as  much  so,  for  the  same  reason,  as  the 
boat  actually  caught  while  passing  through  the  bridge. 

The  plaintiffs  were  carriers  of  goods  by  canal,  a  particular  kind 
of  business,  the  privileges  of  which  were  secured  for  a  consideration 
paid  by  them  to  the  State,  and  every  interference  or  interruption 
which  delayed  the  progress  of  the  trip,  injured  only  them  and  th& 
owners  of  the  cargo,  and  the  damages  thus  sustained  were  special  U> 
them  and  not  common  to  the  public. 

Damages  of  the  nature  of  those  sustained  by  the  plaintiffs  would' 
most  naturally,  and  almost  necessarily,  happen  to  persons  navigating- 
the  canal  in  case  the  bridge  was  not  properly  constructed  and  care- 
fully managed,  and  must  have  been  fully  understood  and  compre- 
hended by  the  defendant  when  it  received  the  franchise  and  under- 
took to  perform  the  conditions  imposed  as  a  consideration  therefor. 

Judgment  ordered  for  the  plaintiff  in  each  action  on  the  verdict^ 
with  costs. 

Present  —  Smith,  P.  J.,  Habdin  and  Babkeb,  J  J. 

So  ordered. 
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OHAKLES  IVES,  Respondent,  v.  Mes.  JOHN  WATERS, 

ApPBL'LANT. 

JBMdence — fn&reantUe  booksoj  aceourU  —  whaimust  be  sfumm.  to  a/uthorUe  Vidrrecep^ 
turn  as  evidence  infa/oor  of  the  party  keeping  them. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  upon  an  alleged  balance  of  account 
for  meats  sold  and  delivered  by  the  plaintifE  to  the  defendant,  from 
time  to  lime,  between  August  5,  1867,  and  November  14,  1874. 
The  answer,  besides  containing  a  general  denial,  set  up,  among 
other  things,  the  statute  of  limitations  as  a  bar. 

There  was  no  direct  testimony  that  the  several  items  constituting 
the  account  were,  in  fact,  sold  and  delivered  to  the  defendant.  The 
plaintiff  liimself ,  who  was  the  only  witness  upon  that  subject,  testified 
in  substance  in  a  general  way,  that  the  defendant  was  indebted  to 
him  for  meats  purchased  at  different  times  of  him  and  his  brother. 
A  witness  by  the  name  of  Benjamin  F.  Waters  was  then  sworn,  ta 
the  effect  that  he  had  purchased  goods  of  the  plaintiff  and  had  had 
a  running  account  with  him,  and  that  he  had  settled  with  the  plain- 
tiff from  the  bpoks  presented  by  him,  and  that  he  found  them  to  be 
fair  and  honestly  kept.  The  account  book  of  the  firm  of  S.  T. 
&  C.  Ives,  of  which  the  plaintiff  was  a  member,  supposed  to  contain 
the  items  comprising  the  bill  of  particulars,  was,  under  proper 
objection  and  exception  by  the  defendant's  counsel,  put  in  evidence. 

It  further  appears  in  the  case  that  one-fourth  of  the  entries  upon  the 

book  put  in  evidence  were  in  the  plaintiff's  handwriting,  and  tliree- 

fourths  thereof  in  the  handwriting  of  his  partner.    It  is  also  shown 

that  the  book  is  not  one  of  original  entry,  but  that  a  man  by  the 
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•  name  of  Foot,  who  was  in  the  employ  of  the  firm  of  S.  T.  &  C. 
Ives,  made  the  original  entries  in  a  book  called  the  blotter,  from 
which  they  were  transferred  to  the  ledger.  The  blotter  was  not 
produced,  nor  was  its  absence  accounted  for,  nor  was  Mr.  Foote 
called  as  a  witness,  nor  was  the  failure  to  call  him  explained. 

The  court  at  General  Term  said :  "  Very  little  need  be  said  as  to 
the  right  of  recovery  for  the  seventy  dollars  and  ninety-eight  cents. 
The  theory  upon  which  mercantile  books  may  be  substituted  for 
direct  evidence  of  a  sale  and  delivery  requires  that  they  be  actually 
produced.  Testimony  to  the  efiEect  only  that  an  account  book  once 
existed  which  in  the  ao^gregate  amounted  to  a  given  indebtedness, 
and  is  lost,  proves  nothing,  though  accompanied  by  the  general 
statement  that  some  of  the  items  were  in  fact  delivered. 

"  But,  furthermore,  we  are  of  the  opinion  that  no  foundation 
was  laid  for  the  introduction  of  the  plaintifiPs  books  in  evidence 
for  any  purpose.  The  rule  .as  stated  in  Yosburgh  v.  Thayer  (12 
Johns.,  462),  and  as  it  still  exists,  is,  that  a  foundation  must  be  laid 
for  their  admission  by  proving  that  the  party  had  no  clerk  ;  that 
some  of  the  articles  charged  have  been  delivered ;  that  the  books 
produced  are  the  account  books  of  the  party  and  that  he  keeps 
fair  and  honest  accounts,  and  this  by  those  who  have  dealt  and 
settled  with  hhn.  There  exists  no  reason  for  relaxing  the  rule  in 
any  particular,  because  it  was  established  by  the  courts,  when  par- 
ties could  not  be  witnesses  in  their  own  behalf,  and  it  is  a  clear 
innovation  upon  the  ancient  common  law  which  precludes  parties 
from  making  evidence  in  their  own  behalf.  The  entries  were  not 
original  and  were  not  transferred  from  original  minutes  made 
by  the  witness. 

"  In  Burton  v.  Plummer  (2  Ad.  &  Ellis,  341)  the  tradesman 
copied  the  entries  into  a  ledger  in  the  presence  of  the  clerk  from  a 
waste  book  kept  by  the  latter,  but  the  court  held  that  the  clerk 
might  use  the  ledger  as  an  original  book  and  testify  from  its  con- 
tents, otherwise  the  original  book  must  be  produced. 

"  In  Gould  V.  Conway  (59  Barb.,  355)  where  entries  were  reported 
by  a  salesman,  it  was  held  that  there  must  be  testimony  of  the 
salesman  in  connection  with  the  book.  In  McGold/riok  v.  WiUon 
(18  Hun,  443)  the  entries  being  transferred  by  the  salesman  from 
the  slate  to  a  book,  wei*e  admitted  in  evidence  only  because  sustained 
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by  his  testimony.  (See,  also,  Peck  v.  Van  Keller^  15  Hun,  471 ; 
March/  v.  SchvUsy  29  N.  Y.,  361 ;  EusaeU  v.  Iludaon  River  .R.  Jt. 
Co,,  17  id.,  134;   WhiU  v.  Ambler,  8  id.,  170.) 

"  It  was  not  enougli  to  establish  the  ease  to  produce  the  ledger 
into  which  the  contents  of  the  blotter  were  copied  by  another  than 
the  salesman.  It  was  incumbent  upon  the  plaintiff  to  call  Mr.  Foote, 
who,  though  a  butcher,  was  clearly  a  salesman  or  clerk  of  the  tirih, 
or  show  that  his  testimony  could  not  be  procured.  {Fisher  v. 
Mayor,  etc,,  67  NT.  Y.,  73;  Oceam,  National  Bank  y.  CarUy 
65  id.,  440.) 

"We  think  it  was  error,  under  the  circumstances,  to  receive 
the  plaintiff's  book  (the  day  book  and  ledger  combined)  in  evi- 
dence."   *    *    * 

George  W.  Bagg,  Oeorge  A.  BerUon  and  Theodore  W.  JhoighCj 
for  the  appellant. 

A.  W.  Mills,  for  the  respondent. 
Opinion  by  Maoombeb,  J. 

Present  —  Smtih,  P.  J.,  Habdin  and  Maoombeb,  J  J. 
Judgment  reversed,  and  new  trial  ordered  before  another  referee, 
costs  to  abide  event. 


BENJAMIN   GRIFFEY  and  ARID  PARDEE,  Respondents,      IfSaplS 
V.  THE   NEW   YORK  CENTRAL   INSURANCE   COM- 
PANY, Appellant. 

PoUey  of  ifuu/ranee — prokHntum  against  its  assignment  by  the  KMer — when  such 
proTiibition  does  not  include  its  assignment  as  a  coUateral  security. 

Motion  by  the  defendant  for  a  new  trial  on  exceptions,  ordered 
to  be  heard  in  the  first  instance  at  the  Greneral  Term,  after  a  verdict 
rendered  in  favor  of  the  plaintiffs. 

The  action  was  brought  on  a  policy  of  fire  insurance  for  $1,500. 

The  court  at  General  Term  said :  "  The  only  other  questica  aiises 
upon  a  provision  of  the  policy  that  ^  if  this  policy  shall  be  assigned 
before  a  loss,  without  the  consent  of  the  company  indorsed  thereon, 
♦  *  *  the  policy  shall  be  void.'.  The  plaintiffs  transferred  the 
policy  in  suit,  with  others,  amounting  in  all  to  $16,000,  to  the 
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Lewisburgh  National  Bank  as  collateral  security  for  claims  held  by 
said  bank  against  the  plaintiffs.  It  will  be  observed  that  the  policy 
does  not  prohibit  a  transfer  of  the  policy,  or  any  intei*est  therein ; 
in  other  words,  the  condition  is  aimed  only  at  a  transfer  which 
deprives  the  assumed  of  aU  interest  in  the  policy.  The  assignment 
in  this  case  merely  created  a  lien  for  the  security  of  a  debt,  aijd  the 
entire  interest  remained  in  the  assignors,  subject  to  the  lien  or 
pledge.  TVe  are  inclined  to  think  that  the  prohibition  should  be 
,  construed  strictly,  and  that  it  does  not  apply  to  a  mere  pledge  of 
the  policy,  (See  Lazmma  v.  Commonwealth  Ins.  Co,^  5  Pick.,  80 ; 
Ellis  V.  JSjrentewany  27  Mo.,  311;  Washington  Fire  Ins.  Go.  v. 
Kelly,  32  Md,,  421 ;  S.  C,  6  Bennett's  Fire  Ins.  Cases,  302;  Wood 
on  Insurance,  §339.)" 

Reynolds  <&  CoUvn,  for  the  plaintifis. 

W.  E.  Hughitty  for  the  defendant. 

Opinion  by  Smith,  P.  J.  ;Habdin  and  Haight,  J  J.,  concurred. 

New  trial  denied  and  judgment  ordered  for  plaintife  on  the 
verdict. 


OLIVEK  H.  P.  CHAMPLIN  and  AMELIA  T.  CHAMPLIN, 
Appellanto,     v.    CHAKLES     STOt)DART,     Rbspondknt, 

Impleaded  with  THOMAS  STODDART. 

• 

S?  ^     Sktoppel—  when  a  faUttre  to  disclose,  at  a  saie,  rights  claimed  by  one  present,  m  &e 

subject  thereqf,  constitutes  one  —  trade-mark  —  secret  of  trade — when  an  improper 

use  of  it  win  be  restrained. 

Appeal  from  a  judgment,  entered  on  a  decision  made  at  the  Erie 
Special  Term. 

The  action  was  brought  to  restrain  the  defendants  from  infring- 
ing a  trade-matk  and  appropriating  a  secret  of  trade. 

The  judge  by  whom  the  cause  was  tried  found  the  following  facts: 
•  On  or  about  April  15,  1875,  William  B.  Champlin,  who  owned  and 
held  as  a  secret  of  trade  a  formula  for  making  a  certain  cosmetic 
known  by  the  name  of  "  Champlin^s  Liquid  Pearl,"  sold  the  same  to 
Thomas  Stoddart,  with  the  exclusivci  right  to  manufacture  and  vend 
the  same,  for  the  sum  of  $350.  On  or  about  April  24, 1875,  Thomas 
Stoddart  and  the  plaintiff  Oliver  H.  P.  Champlin  entered  into  an 
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agreement  in  writing,  reciting  the  fact  of  the  purchase  aforesaid, 
and  stating  that  the  parchase-money  was  paid  by  the  parties  to  the 
agreement  in  equal  shares,  and  that  the  purchase  was  made  for  their 
joint  benefit;  and  the  said  agreement  provided  for  the  carrying  on 
of  the  business  of  manufacturing  and  vending  said  cosmetic  by  the 
said  parties.  At  the  time  of  making  the  said  agreement  the  said  plain- 
tifiE  in  fact  paid  to  Thomas  Stoddart  one-half  of  the  consideration- 
price  of  said  purchase.  On  or  about  the  25th  of  January,  1877,  by 
an  agreement  executed  by  the  said  Thomas  Stoddart  and  the  said . 
plaintiff,  their  copartnership  in  the  said  cosmetic  was  terminated,  and 
the  said  plaintiff  purchased  the  interest  of  said  Stoddart  therein  and 
in  the  formula  for  making  the  same,  as  a  secret  of  trade,  for  the  sum 
of  $1,200.  During  all  that  period  the  said  plaintiff  carried  on  the 
business  of  a  druggist  in  Buffalo,  and  Thomas  Stoddart  was  a  clerk  in 
his  employ  fronf  May,  1872,  till  the  making  of  the  last-mentioned 
agreement.  The  appellant  Charles  Stoddart  is  a  brother  of  Thomas, 
and  he  also  was  in  the  employ  of  the  said  plaintiff  from  July,  1872, 
till  about  the  1st  of  April,  1877,  most  of  the  time  as  a  clerk  in  said 
drug  store.  About  the  time  when  Thomas  Stoddart  purchased  said 
formula,  and  after  negotiations  had  been  begun  between  him  and 
the  said  plaintiff  for  the  acquiring  by  the  latter  of  a  one  half  interest 
in  the  same,  and  while  Thomas  and  Charles  were  in  the  employ  of 
the  plaintiff  as  aforesaid,  Thomas  communicated  the  contents  of 
said  formula  or  recipe  to  Charles  by  exhibiting  the  said  recipe  to 
Charles  while  it  was  held  in  Thomas'  hand,  but  no  copy  of  the 
same  was  taken,  or  memorandum  thereof  made,  by  Charles,  then  or 
afterwards,  and  he  paid  nothing  for  the  same.  With  that  excep- 
tion Thomas  kept  the  said  recipe  as  a  secret  of  trade,  and  he  sold 
it  to  the  plaintiff.  Charles  was  present  when  the  plaintiff  purchased 
and  paid  for  a  one-half  interest  in  the  same  as  above  stated  ;  he  was 
also  present  at  the  negotiations  which  resulted  in  the  subsequent 
agreement  by  which  the  plaintiff  purchased  Thomas'  remaining 
interest,  and  he  signed  the  said  agreement  as  a  witness,  but  he  did 
not  on  either  occasion  or  at  any  time  disclose  the  fact  that  the  con- 
tents of  the  said  formula  had  been  comrannicated  to  him  by  his 
brother,  or  that  he  claimed  for  himself  the  right  to  manufacture  a 
cosmetic  according  to  the  said  recipe.  After  the  plaintift  made  the 
purchase  of  his  one- half  interest,  and  while  he  and  Thomas  Stoddart 
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were  carrying  on  as  partners  the  manufacture  of  said  cosmetic, 
Charles,  as  a  clerk  in  the  employ  imd  confidence  of  the  plaintifiE, 
witnessed  the  manner  of  the  compounding  of  the  same  according  to 
the  said  recipe,  and  on  one  or  two  occasions,  as  such  clerk,  was 
allowed  to  and  did  compound  the  same.  In  June,  1877,' Thomas 
and  Charles  formed  a  copartnership  as  druggists  and  carried  on  their 
business  at  Buffalo,  and  from  that  time  to  the  commencement  oiE 
this  action  a  cosmetic  has  been  manufactured  at  their  store  under 
the  name  of  "  Stoddart's  Peerless  Liquid,"  compounded  after  the 
same  recipe  and  of  the  same  ingredients  as  those  used  in  the  manu- 
facture of  "  Champlin's  Liquid  Pearl,"  such  ingredients  being  used 
in  nearly  the  same  proportions  as  in  the  said  recipe  and  in  the  maun-, 
f  acture  of  "  Champlin's  Liquid  Pearl ; "  and  the  said  cosmetic  has  been 
labeled  at  said  store  as  prepared  by  Charles  Stoddart,  chemist,  but 
the  defendant  Thomas  has  from  time  to  time  assisted  and  taken 
part  in  the  compounding,  bottling  and  labeling  of  the  same  for 
market  and  shipping  the  same  thereto ;  and  sales  of  the  same  at 
wholesale  and  retail  have  been  made  by  the  said  firm  of  Stoddart 
Brothers.  The  plaintiff  Amelia  T.  Champlin  is  a  partner  of  her 
co-defendant  Oliver  H.  P.  Champlin,  and  an  equal  owner  with  him 
in  the  rights  and  interests  above  mentioned. 

The  judge  granted  the  relief  asked  for  againr.t  the  defendant  Thomas 
by  injunction  and  for  damages,  but  refused  it  as  against  Charles. 

The  court  at  General  Term  said :  ^'  In  refusing  an  injunction  and 
account  against  the  defendant  Charles  Stoddart  we  think  the  Special 
Term  erred.  His  conduct  in  standing  by  and  seeing  the  plaintiff 
purchase  and  pay  for  the  recipe  in  question  as  a  secret  of  trade, 
without  disclosing  the  fact  that  its  contents  had  been  communicated 
to  him,  and  without  claiming  the  right  to  manufacture  and  vend 
the  article  formulated  by  said  recipe,  estops  him,  in  equity,  from 
setting  up  the  communication  made  to  him  by  his  brother,  and 
from  deriving  any  right,  title  or  advantage  from  such  communica- 
tion. The  case  is  clearly  within  the  doctrine  of  equitable  estoppel 
as  applied  in  the  leading  case  of  Pickard  v.  Sears  (6  Ad.  &  El., 
469)  and  other  numerous  decisions  of  a  later  date.  A  secret  of 
trade  is  fully  recognized  in  equity  as  property  {Jarvts  v.  Peckj  10 
Paige,  118),  the  disclosure  of  which  will  be  restrained  by  injunc- 
tion.   (2  Story's  Eq.  Jur.,  §  952.) 
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"  The  estoppel  would  have  concluded  the  appellant,  even  although 
he  had  acquired  his  knowledge  hi  the  formula,  fully  and  exclusively, 
from  the  exhibition  of  the  recipe  to  him  by  his  brother,  and  not  from 
his  position  as  the  clerk  and  employe  of  the  plaintiff.  And  the 
result  would  have  been  the  same  if  he  had  paid  value  to  his  brother 
for  the  communication.  His  silence  and  omission  to  disclose  his 
own  title  to  the  property  which  the  plaintiff  was  purchasing  with 
hife  knowledge  would  have  been  a  fraud  which  would  have  chopped 
him  from  setting  up  his  title  against  the  plaintiff. 

"  We  are  also  of  the  opinion  upon  the  evidence  contained  in  the 
printed  case,  and  upon  an  inspection  and  comparison  of  the  bottles 
and  labels  used  by  the  parties  respectively,  that  those  employed  by 
the  defendants,  although  not  in  all  respects  a  fac  simile  of  those 
used  by  the  plaintiffs,  yet  resemble  them  so  far  as  to  be  calculated 
to  deceive  cai^eless  and  unwary  purchasers,  and  even  purchasers  of 
ordinary  care,  not  familiar  with  the  original.  That  being  the  case 
the  plaintiff  is  entitled  to  an  injunction  restraining  the  respondent 
as  in  that  respect  prayed  in  the  complaint."  {Colman  v.  Crumpy 
70  K  T.,  6X3.) 

James  A.  AUen^  for  the  appellant. 

A.  O.  Rice^  for  the  respondent. 

Opinion  by  Smtth,  P.  J. ;  Habdik  and  Barker,  JJ.,  concurred. 

Judgment  in  favor  of  Charles  Stoddart  reversed  and  a  new  trial 
ordered  as  to  him,  the  costs  as  between  him  and  the  plaintiffs  to 
abide  event. 


BEIDGET  WELCH,  AppBLLAirr,  v.  HAELAN  D.  PRESTON, 
AND  Others,  Respondents. 

Appeal — §M&rMtU  of  e(U6  —  rigid  of  the  referee  to  make  additional  Jindinge  upon 
the  request  of  the  parties — waiwr  of  irregularity. 

Appeal  from  a  judgment  dismissing  the  complaint  herein,  entered 
on  the  report  of  a  referee. 

This  action  was  brought  to  compel  the  specific  performance  of  a 
contract  to  convey  certain  real  estate  described  in  the  complaint. 

The  court  at  General  Term,  after  passing  upon  the  merits  of  the 
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appeal,  said :  •*  It  is  suggested  by  the  respondents'  counsel  that  the 
additional  findings  of  the  referee,  mdde  at  the  time  of  settling  the 
case,  cannot  be  considered  on  this  appeal,  as  the  present  Code,  which 
had  taken  effect  previously,  does  not  authorize  findings  to  be  made 
at  that  stage  of  an  action.  It  is  true  there  is  no  statutory  authority 
for  such  findings,  since  the  adoption  of  the  Code  of  Civil  Procedure, 
but  it  is  competent  for  the  parties  to  an  appeal  to  agree  upon  a  state- 
ment of  facts  on  which  the  appeal  shall  be  heard,  and  the  same  will 
be  considered  by  the  appellate  court,  if  it  appears  to  have  been 
settled  and  signed  by  the  referee  or  trial  judge,  in  accordance  with 
the  rule.  In  this  case  each  party  appears  to  have  requested  tlie 
referee  to  make  additional  findings  at  the  time  of  settling  the  case, 
and  findings  so  made  at  the  request  of  the  appellant  and  respondents 
respectively,  are  contained  in  the  appeal  book.  Even  if  the  appel- 
lant alone  had  procured  such  findings  to  be  made  and  inserted  in 
the  appeal  book,. it  would  have  been  a  mere  irregularity,  which  the 
respondents  might  have  been  deemed  to  have  waived  by  omitting 
to  object  at  the  time  and  to  move  to  strike  them  from  the  appeal 
book,  and  bringing  the  case  on  for  argument  in  its  present  shape." 

M.  M.  Waters^  for  the  appellant. 

«/".  C.  Huntj  for  the  respondents. 

Opinion  by  Smith,  P.  J. ;  Habdin  and  Haight,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered  before  another  referee, 
costs  to  abide  event. 


EUFUS  W.  STiCKNEY,  Respondent,  v.  LUDOVTO  F. 
BILLINGS,  Appellant,  Impleaded,  etc. 

'^  594      Ehndence — when  a  party^s  statements  made  in  the  absence  of  the  other  party  airt 
inadmissible  in  his  favor — when  they  do  not  form  a  part  of  the  Tea  gestse. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  the  conversion  of 
certain  cheese.  The  defendant  Billings  claimed  to  have  acquired 
title  through  the  defendant  Wade,  who  claimed  to  have  purchased 
from  the  plaintiff.  The  latter  denied  that  he  had  ever  parted  with 
his  title  to  the  cheese. 
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Upon  the  trial  the  defendants  gave  in  evidence  a  complaint  in 
another  action  brought  by  the  plaintiflE,  in  which  it  was  averred 
that  the  cheese  was  sold  npon  seven  days'  credit,  which  complaint 
was  verified  by  the  plaintiff.  To  overcome  the  effect  of  such 
evidence,  the  plaintiff  was  allowed  to  call  Milton  B.  Brown,  who 
testified  that  he  was  present  at  the  office  of  the  attorney  in  New 
York,  who  drew  the  complaint  for  the  plaintiff.  While  he  was 
making  out  the  complaint  in  the  presence  of  plaintiff.  Brown  was 
asked,  viz.:  "Did  you  hear  Stickney  make  a  statement  to  Mr. 
Murphy  in  regard  to  the  terms  of  his  arrangement  with  Wade  ? " 
This  was  objected  to  by  defendants,  on  the  ground  that  it  was 
incompetent  for  the  plaintiff  to  prove  in  his  own  behalf  the  state- 
ment made  by  himself  as  to  credit.  Thereupon  the  court  ruled 
**  that  the  witness  might  state  what  he  heard  said,  so  far  as  it  bore 
on  the  allegation  in  the  complaint  in  the  replevin  action,  as  to  the 
temfis  of  sale  and  delivery  of  the  cheese."  To  this  ruling  defend- 
ants excepted.  Thereupon  the  witness'replied,  viz. :  "  Mr.  Murphy 
asked  him  the  terms  of  the  sale.  Mr.  Stickney  told  him  the  cheese 
was  shipped  directly  from  him  to  Joyce  &  Billings,  and  that  it 
was  never  to  go  into  Mr.  Wade's  hands  at  all,  or  to  be  shipped  by 
Mr.  Wade*  to  Joyce  &  Billings,  unless  Mr.  Wade  should  pay  for 
it."  Thereupon  defendants'  counsel  moved  to  strike  out  this  testi- 
mony as  incompetent.  The  court  denied  the  motion  and  defendants 
excepted.  The  witness  further  said :  "  This  was  Friday  or  Satur- 
day, the  twenty-second  or  twenty-third  of  August."  The  plaintiff's 
cou"nsel  asked  him  the  following  question :  "  Did  Mr.  Stickney,  in 
that  conversation,  say  that  the  sale  was  on  seven  days'  credit  ? " 
To  this  defendant  again  objected  as  incompetent,  and  the  court 
overruled  the  objection  and  defendants  excepted,  and  the  witness 
answered :  "  I  heard  no  such  conversation." 

The  court  at  General  Term  said :  "  We  think  the  rulings  cannot 
be  sustained.  Plaintiff's  declaratiops  made  to  his  attorney  in  the 
absence  of  the  defendants  were  not  admissible.  They  were  no  part 
of  the  res  gestm  of  any  transaction  had  then  and  there  with  the 
defendants.  Plaintiff  was  not  entitled  to  resort  to  his  declarations 
to  bolster  up  or  sustain  the  explanation  he  had,  as  a  witness,  made 
or  might  make  of  the  inconsistent  statements  found  in  his  com- 

*  So  in  appeal  papers. 
Hun— VouXXX.        39  Digitized  by  GoOgle 


306  GREEN  V.  VILLAGE  OF  CANANDAIGUA. 

Fourth  Depaktmknt,  June  Term,  1883. 

plaint  in  the  replevin  action.  (  Weeks  v.  Lowerre^  8  Barb.,  534^ 
635 ;  Erhen  v.  Lorillard^  19  N.  Y.,  299.)  Nor  does  the  eiTor  fall 
within  the  category  of  errors  to  be  overlooked  because  clearlj  not 
prejudiced  to  the  party  against  whom  committed.  {Crary  v. 
Spi'ogue^  12  Wend.,  4:1 ;  MitcheU  v.  Binmaji,  8  id.,  672.) 

"  It  became  very  important  to  the  plaintiflE  in  this  trial  to  overcome 
the  eflEect  of  the  statements  made  by  him  in  his  sworn  complaint  in 
the  former  action,  and  he  summoned  his  own  previous  declarations 
to  his  aid  to  take  the  sting  out  of  that  complaint,  and  sought  to 
show  that  he  made  a  statement  to  his  attorney  consistent  with  his 
evidence  upon  this  trial. 

"We  cannot  say  that  the  jury  was  not  influenced  in  their  verdict 
by  the  evidence  of  Brown,  which  we  have  above  quoted. 

"A  new  trial  should  be  granted." 

Bowen^  Rogers  <&  Locke^  for  the  appellant. 

Norris  Morey^  for  the  respondent. 

Opinion  by  Habdin,  J. ;  Smith,  P.  J.,  and  Barkjeb,  J.,  concurred 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 


liiTm       WALTER  D.  GREEN,  Appellant,  v.  THE  TRUSTEES  OF 
THE  VILLAGE  OF  CANANDAIGUA,  Respondentb. 

Oo9U  —  vih&ii  a  claim  of  title  to  reed  property  arises  upon  the  pleadings —  Code  qf 
CfivU  Procedure,  eee,  S22a 

Appeal  from  an  order  of  a  Special  Term,  entered  in  Ontario 
county,  directing  a  retaxation  of  the  plaintifPs  bill  of  costs,  and  that 
the  same  be  struck  out  and  disallowed. 

The  court  at  General  Term  said :  "  This  action  was  brought  to 
recover  damages  which  the  plaintiff  claims  to  have  sustained  by 
reason  of  the  overflow  and  discharge  of  a  sewer  upon  the  lands  of 
the  plaintiff.  Upon  the  trial  the  plaintiff  recovered  a  verdict  of  six 
cents  damages.  The  question  presented  is  as  to  his  right  to  recover 
costs.  Section  3228  of  the  Code  provides :  ^  The  plaintiff  is  entitled 
to  costs,  of  course,  upon  the  rendering  of  a  final  judgment  in  his 
favor  in  either  of  the  following  actions :   First.  An  action  triable 
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by  a  jury,  *  *  *  in  whicli  a  claim  of  title  to  real  property^ 
arises  upon  the  pleadings,  or  is  certified  to  have  come  in  question* 
npon  the  trial/  It  will  be  observed  from  the  language  quoted,  that 
there  are  two  cases  provided  for.  One  in  which  the  claim  of  title? 
to  real  property  arises  upon  the  pleadings ;  the  other  where  it  is 
certified,  to  have  come  in  question  upon  the  trial.  No  certificate 
is  filed  in  this  case,  and  we  have  only  to  inquire  as  to  whether 
a  claim  of  title  arises  upoii  the  pleadings.  The  coniplaint 
alleges  that  the  plaintiff  is  the  owner  of  the  real  estate  described 
therein;  that  the  defendant  constructed  a  covered  sewer  in  and 
through  the  village,  into  which  flows  the  surface  water  from 
the  streets  of  the  village,  with  other  highly  offensive  deleterious 
matter,  and  tl^it  the  entire  contents  of  the  sewer  are  thrown  upon 
the  premises  of  the  plaintiff,  causing  a  nuisance  and  damaging  his 
property,  by  which  he  has  suffered  gi-eat  damage.  The  answer 
admits  that  the  defendant  is  a  municipal  corporation,  denies  all  the 
other  allegations  of  the  complaint,  and  sets  up  a  defense  that  the 
alleged  sewer  is  a  natural  water  course,  and  that  the  village  has 
used  it  for  upwards  of  thirty  years,  and  claims  title  adverse  to  the 
plaintiff.  The  case  of  KeUn/  v.  ITie  New  York  and  Manhattan 
Beach  Railway  Company  (reported  in  81  N.  Y.,  233),  was  an 
action  for  trespass  upon  lands.  The  complaint  alleged  title  and 
possession  in  the  plaintiff.  The  defendant  unlawfully  entered  upon 
the  lands  and  deposited  thereon  large  quantities  of  earth,  sand  and 
rubbish,  for  which  the  plaintiff  claimed  damages.  The  answer, 
among  other  things,  specifically  alleged  that  the  plaintiff  wds  not 
and  is  not  the  owner  in  fee  or  in  possession  of  the  premises.  In 
that  case  it  was  held  that  the  title  to  real  estate  arose  upon  the 
pleadings,  and  that  the  plaintiff  was  entitled  to  recover  costs,  not- 
withstanding he  had  not  recovered  the  amount  of  fifty  dollars. 
This  case  appears  to  us  to  be  in  point  and  controlling  upon  the 
question."    *    ♦    * 

JE  CI  Beenum^  for  the  appellant. 

Chas,  E.  Paddock^  for  the  respondent. 

Opinion  by  Haight,  J. ;  Hajidin,  J.,  concurred ;  Smith,  P.  J.^ 
not  voting. 

Ordef  reversed,  with  ten  dollars  costs  and  disbursements* 
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Thomas  MoCraith,  Respondent^  v.  The  National  Mohawk  Val- 
ley Bank,  Appellant.  —  Judgment  and  order  reversed  and  new 
trial  ordered,  costs  to  abide  event.     Opinion  by  Smith,  P.  J . 

John  M.  French,  Jr.,  Appellant^  v.  Daniel  W.  Powers,  Respond- 
ent,—  Judgment  reversed  and  new  trial  ordered  before  another 
referee,  costs  to  abide  event.  Opinions  by  Smiih,  P.  J.,  and 
Hardin,  J. ;  Barker,  J.,  dissenting. 

Stephen  B.  Frost  and  others.  Respondents^  v,  Leonard  H.  Earle 
and  others.  Appellants.  —  Judgment  aflirmed,  with  costs. 
Opinion  by  BLardin,  J. 

In  the  Matter  of  the  PErmoN  of  Hezekiah  Allen  for  Leave 
TO  Resign  his  Trust,  etc.  —  Motion  denied.  Mem.  by  SMrrn, 
P.J. 

Martin  S.  Cuykendall  v.  Amos  Douglass.  —  Motion  for  reargu- 
ment  denied.  —  Mem.  by  HARbiN,  J. 

The  National  Exchange  Bank  of  Auburn,  Plaintiffs  v.  Henry 
Ogden,  Defendant^  Impleaded^  etc.  —  New  trial  ordered,  costs  to 
abide  event.     Opinion  by  Barker,  J. 

Garry  R.  JSrinkerhoff,  Appellant^  v.  Lydia  P.  Vinton,  Respond- 
ent. —  Order  and  judgment  appealed  from  affirmed,  with  costs  of 
appeal.     Opinion  by  Barker,  J. 

Henry  W.  Smith,  Respo7ident,  v.  Benjamin  F.  Trimmer,  Appel- 
lant. —  Judgment  and  orders  affirmed.     Opinion  by  Barker,  J. 

William  O.  Leland  and  another,  Jiespondents,  v.  Jacob  Marshall, 
Appellant.  —  Judgment  of  the  County  Court  and  that  of  the 
justice  reversed     Opinion  by  Barker,  J. 

Christopher  Delaney,  Respondent^  v.  The  Rome,  WATKRTo;KrK 
AND  Ogdensburgh  Railrqad  Comfany,  Appellant.  —  Judgment 
and  order  reversed  and  new  trial  ordered,  costs  to  abide  event- 
Opinion  by  Barker,  J. 

Charles  S.  Millington,  JRespondent^  v.  "Welthy  T.  Dorn,  Appd- 
lant.  —  Judgment  affirmed,  with  costs.     Opinion  by  Barkfjk,  J. 

Robert  T.  McGeer,  Appellant^  v,  Charles  A.  Keenan,  Respond- 
ent. —  Judgment  reversed  and  new  trial  ordered  before  another 
referee,  costs  to  abide  event.     Opinion  by  Barker,  J. 

The  People  of  the  State  of  New  York,  Defendants  in  Error ^  v. 
William  H.  Carncross  and  another,  Pcaintiffs  in  Error. — 
Judgment  and  conviction  reversed  and  a  new  trial  ordered  in  the 
Court  of  Sessions  of  Wayne  county,  to  which  court  the  proceed- 
ings are  remitted.     Opimon  by  Hardin,  J. 

Eureka  Cast  Steel  Company,  Respondent^  v.  Syracuse  Chilled 
Plow  Company,  Appellant.  —  Judgment  reversed  and  a  new  trial 
ordered  before  another  referee,  costs  to  abide  event.  Opinion  by 
Barker,  J. 

A  LAURA  Baker,  Appellant^  v.  John  L.  Baker,  Respondent  — 
Judgment  affirmed.     Opinion  by  Barker,  J. 
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KmiB  H.  Stanlky,  Respondent^  v.  The  Cut  of  Watertown, 

AppeUant  —  Judgment  and  order  affirmed. 
Robert  H.  Crandall.  AppeUant^  v.  The  Board  of  Education  of 

Union  Free  School  District  No.  1  of  the  Town  of  Boonville, 

Respondent  —  Judgment  affirmed. 
Philander  Rewky,  Respondent^  v.  Matthew  Riley,  AppeUant  — 

Judgment  and  order  affirmed,  with  costs.     Opinion  by  Smith, 

Thomas  S.  HadLow,  Respondent^  v,  William  T.  Barnes,  Appel- 
lant —  Judgment  affirmed,  with  costs.     Opinion  by  Barker,  J. 

Nicholas  Schweinsbero,  Respondent,  v.  William  H.  Clark, 
AjweUant  —  Judgment  and  order  reversed,  and  new  trial, 
ordered,in  the  Oneida  County  Court,  costs  to  abide  event.  Opinion 
by  Barker,  J. 

Horatio  Moyer,  Appelkmtj  v.  William  W.  H  abwiok.  Respondent — 
Judgment  affirnled  on  opinion  of  county  judge. 

Obadiah  Stephens,  Appellant,  v,  Peter  Cornell,  Respondent  — 
Motion  for  reargutoent  granted. 

Ani>rew  Naglr  V,  CaI-AarWe  Junker.  —  Order  reversed,  with 
ten  dollars  costs  and  disbursements  to  be.  paid  by  Bisseli  and 
Hoffman.     Opinion  by  Hardin,  J. ;  Maoomber,  J.,  not  sitting. 

In  the  Matter  of  John  Lansing,  Receiver  of  Anna  M.  O'Dough- 
BRTY.  —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
payable  out  of  the  fund  in  the  receiver's  hands.  Opinion  by 
Maoomber,  J. 

Martha  J.  Parsons,  as  Executrix,  etc,,  AppeUant,  t?i  The  New 
York  Central  and  Hudson  River  R^ilboad  Company, 
Respondent  —  Kew  trial  ordered,  costs  to  abide  event.  Opinion 
by  SMrrH,  P.  J. 

William  Tozer,  as  Administrator,  etc,.  Respondent,  v.  The 
Kew  York  Central  and  Hudson  River  Railroaij  Company, 
Appellant  —  Judgment  and  order  affirmed.  Opinion  by  Har- 
din, J. 

Peter  Fish,  Respondent,  v.  The  National  Marine  Bank  of 
OswKGo,  AppeUant  —  Judgment  affirmed.     Opinion  by  Macom- 

BBR,  J. 

Avery  L.  Smtih  and  another,  Appellants,  v.  Jambs  Enapp, 
Respondent  —  Judgment  reversed  and  new  trial  ordered  before 
another  referee,  costs  to  abide  event.     Opinion  by  Smith,  P.  J. 

Aveline  Beer,  Respondent  v.  Augustus  H.  Sanger,  Appellant — 
Judgment  affirmed.     Opinion  by  Maoohper,  J. 

Chaunoey  Cramer,  Respondent,  v.  John  T.  Lovejoy,  Appellant — 
Judgment  reversed  and  new  trial  ordere4  iji  Cayuga  county,  costs 
to  abide  event.     Opinion  by  Smith,  P.  J. 

Joseph  Radbl,  Respondent,  v.  Matthew  L.  MoMokran  and  others, 
Appdla/nts. — Judgment  affirmed.     Opinion  by  Maoomber.  3. 
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In  the  Matter  of  Elizabeth  L.  Ensign,  as  Executrix,  etc.,  for 
AN  Order  Requiring  Martin  S.  Cutkendall,  as  Receiver, 
etc.,  to  Refund  Monet,  etc. —  Order  reversed  without  preju- 
dice to  any  subsequent  proceedings  or  suit,  without  costs. 
Opinion  by  Hardin,  J. ;  Macomber,  J.,  not  sitting. 

Jewell  M.  Burgdorf,  Respondent^  v.  Benjamin  F.  O'Dell,  Appel- 
lant —  Judgment  and  order  reversed,  and  new  trial  ordered  in 
Ontario  County  Court,  costs  to  abide  event.  Opinion  by  Smtth, 
P.J. 

R10HARD  Brothers,  HespondenLv,  Philander  W.  Fobes,  Apptl' 
lant  —  Judgment  affirmed.     Opinion  by  SMrrn,  P.  J. 

Charles  N.  Brown  and  others,  Appellants^  v,  Norman  W.  Dodge 
and  others.  Respondents.  —  The  judgments  in  favor  of  Fonda  & 
Howard  and  iJodge,  Miggs  &  Co.,  respectively,  reversed,  and 
new  trial  as  between  them  and  the  owner  ordered  in  the  Onon- 
daga County  Court,  costs  of  thin  appeal  to  abide  event.  In  all 
other  respects  the  judgments  are  affirmed.     Opinion  by  Smith, 

James  J.  O'Dea,  Respondent^  v.  Mary  O'Dba,  Appellant.  —  Judg- 
ment reversed  and  new  trial  ordered  before  another  referee,  costs 
to  abide  event.     Opinion  by  Hardin,  J. 

Mason  H.  Place,  Respondent^  v.  Gilbert  E.  Parsons,  Appd- 
lant  —  Judgment  of  County  Court  reversed,  and  that  of  the 
•  justice  affirmed,  with  costs.     Opinion  by  Macomber,  J. 

Alexander  MoKinstrt,  Jr.,  Respondent^  v.  Guy  Davis  and 
others,  Appellants.  —  Judgment  affirmed,  with  costs.  Opinion 
by  Smtth,  r.  J. 

John  Wolff,  Respondent^  v.  Oswego  and  Onondaga  Insurance 
Company,  Appeuant  —  Judgment  reversed  and  new  trial  ordered 
before  another  referee,  costs  to  abide  event.  Opinion  by 
Hardin,  J. 

Madison  Cooper,  Appellant^  v.  Thomas  R.  Langdon,  Respondent. — 
Order  reversed.     Opinion  by  Macomber,  J. 

Hannah  Van  Alstine,  Respondent,  v.  The  Trustees  of  the 
Village  of  Clyde,  Appellant  —  Judgment  and  order  affirmed- 
Opinion  by  Smith,  P.  J. 

James  V.  Davis,  AppelUmt,  v.  Arovestus  P.  Crandall,  Respond- 
ent —  Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event.     Opmion  by  Hardin,  J. 

William  S.  Little,  Appellant,  v.  The  Ctty  of  Rochester, 
Respondent  — Judgment  reversed  and  new  trial  ordered  before 
another  referee,  costs  to  abide  event.     Opinion  by  Haight,  J. 

George  M.  C^RYSLER,  Respondent,  v.  Truman  C.  Gray,  Appel- 
Umt  —  Judgment  and  order  reversed,  and  new  trial  ordered  in 
the  Jefferson  County  Court,  costs  to  abide  event.  Opinion  b? 
Smith  P.  J. 
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William  J.  Johnson,  CommiwdoneVj  etc,,  JReapondentj  v.  John 
LoYELEss,  Appellant,  —  Judgment  afiSrmed,  with  costs.  Opinion 
by  Smith,  P.  J. 

Frank  Guillaume,  Respondent,  v.  The  General  Trans-Atlantio 
Company,  Appellant.  —  Judgment  affirmed. 

Joshua  Wadlby  and  another,  Respondents,  v.  George  L.  Munrob 
and  another.  Appellants,  —  Judgment  afi^med  on  the  opinion  of 
Mr.  Justice  Mebwin  at  the  trial. 

William  E.  Latimer,  AppeUcmt,  v,  Warner  B.  Lord,  Respond- 
snt.  —  Judgment  reversed  and  new  trial  ordered  before  another 
referee,  costs  to  abide  event.     Opinion  by  Haight,  J. 

Frederick  M.  Evarts,  Respondent,  v.  Ann  E.  Barton,  Appel- 
lant. —  Judgment  and  order  reversed,  and  new  trial  ordered,  costs 
to  abide  event,  unless  the  plaintiff  stipulates  to  reduce  the  verdict 
and  judgment  by  deducting  therefrom  the  sum  of  $177.15,  in 
which  case  the  judgment  as  so  modified  and  the  order  are  affirmed, 
without  costs  of  this  appeal  to  either  party.  Opinion  y  by 
Hardin,  J. 

Amasa  p.  Hart,  Respondent,  v,  Matthias  Britton,  Appellant.  — 
Judgment  affirmed.     Opinion  by  Haight,  J. 

Luther  A.  Wing,  Plaintif,  v,  Erastus  Raplbb,  Defendami,  — 
New  trial  denied,  and  the  judgment  which  was  entered  on  the' 
verdict  to  stand  as  security,  made  absolute  and  affirmed.  Opinion 
by  Hardin,  J.   ^ 

Nathan  Pakalinsky,  Respondent,  v.  The  New  York  Central 
AND  Hudson  Kiver  Kailroad  Company,  Appellant.  —  Order 
denying  new  trial  affirmed.     Opinion  by  Smtih,  P.  J. 

Gardner  Foster,  Respondent,  v.  Kufus  B.  Bullock,  Appellant.— 
Judgment  and  order  affirmed.     Opinion  by  Hardin,  J. 

Charles  Winslow,  Respondent,  v.  Frank  Moore  and  others, 
Appellants,  —  Judgment  affirmed,  with  costs.  Opinion  by 
SMrrH,  P.  J. 

Martin  McCarty,  Respondent,  v.  Francis  Bogardus,  Appellant.-^ 
Judgment  affirmed.     Opinion  by  Hardin,  J. 

Charles  E.  Crouse  and  others,  Appellants,  v.  Henry  Hbsslbb 
and  others.  Respondents.  —  Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event.     Opinion  by  Haight,  J. 

Abraham  Stern  and  another.  Appellants,  v.  The  Florence  Sew- 
ing Machine  Company,  Respondent.  —  Judgment  affirmed. 
Opinion  by  Smtih,  P.  J. 

John  Burdick,  Respondent,  v.  Ira  Phillips,  Appellant  —  Judg- 
ment reversed,  with  costs,  and  iudgment  ordered  for  defendant 
in  the  Oneida  County  Court.     Opinion  by  Hardin,  J. 

George  W.  Moak,  as  Receiver,  etc..  Respondent,  v.  Nathan  S. 
Hayes,  Appellant.  —  Judgment  affirmed  on  opinion  of  Merwin, 
J.,  at  Special  Term. 
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George  Davis,  Appellant,  v.  Leander  "W".  Fibre,  Respondent,  — 
Judgment  affil-med.     Opinion  by  SMrrn,  P.  J. 

Andrew  Probst,  Respondeitt,  v.  Addison  H.  Delamater,  Appeln 
lant.  —  Judgment  and  order  affirmed.     Opinion  by  Hardin,  J. 

Orrin  Spencer,  Appdlani,  v.  Edwin  F.  Brown,  Respondent.  — 
Judgment  affirmed.     Opinion  by  Haight,  J. 

Charles  D.  Allen,  Respondent,  v.  David  Chapman,  Appellant  — 
Judgment  affirmed.     Opinion  by  Haight,  J. 

Frederick  Steffin,  Respondent,  v,  Mary  A.  Lockwood  and 
others,  Appellants,  — Judgment  and  order  affirmed  as  to  George 
Steffin  and  Mary  A.  Lockwood,  with  costs,  and  leave  given 
to  them  to  answer  on  payment  of  costs  of  demurrer  and 
appeal ;  and  judgment  and  order  reversed  as  to  William  H. 
Lockwood,  with  costs,  and  the  demurrer  as  to  him  sustained, 
with  costs  of  the  demurrer,  and  leave  given  to  the  plaintiff  to 
amend  his  complaint  on  payment  to  William  H.  Lockwood  of 
costs  of  appeal  and  demurrer.     Opinion  by  Hardin,  J. 

Henrietta  H.  "Wright,  Respondent,  v,  Eank  op  the  Metropolis, 
Appellant.  —  Judgment  reversed  and  new  trial  ordered,  costs  to 
abide  event.     Opinion  by  Haight,  J. 

John  Carroll,  Respondent,  v.  Elj.en  Carroll,  Appellant.-^ 
Judgment  affirmed.     Opinion  by  Smith,  P.  J. 

William  H.  Herseb  and  others,  Appellants,  v.  Rodebiok  D. 
Porter,  Respondent.  —  Judgment  affirmed.  Opinibn  by  Har- 
din, J.  . 

George  Willlams  and  another,  Appellants,  v.  Harrison  Gilmorb,. 
Respwident.  —  Judgment    and    order  affirmed.      O.pinion    by 

,   Haight,  J. 

William  F.  Edington  and  another,  Respondents,  v.  The.  -^tna 
Life  Insurance  Company,  Appellant. —  Order  affirmed.  Opinion 
by  Smith,  P.  J. 

Eebecoa  St.  Helen,  Appellant,  v.  William  Townsind  and  others^ 
Respondents.  —  Judgment  affirmed,  with  costs.  Opinion  by 
Hardin,  J. 

The  Genesee  Valley  Eailroad  Company,  Appellant,  v.  Thr 
Rochester  and  PntSBURGH  Railroad  Company,  Respondent*,  — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

Juliette  M.  Boswell,  Appellant^  v.  Nathaniel  B.  Ward, 
Respondent.  —  Order  modified  by  striking  out  twenty-eight  dol- 
lars and  ten  cents,  and  as  modified  affirmed,  without  costs  of  thia 
appeal  to  either  party.     Opinion  by  Hardin,  J. 

William  Stevens,  Respondent,  v.  James  Stevens,  Appellant.  — 
Judgment  affirmed.     Opinion  by  Smtih,  P.  J. 

William  Woodbury,  Appellant,  v.  Orlin  Colburn,  Respondent.  — 
Judgment  affirmed.     Opinion  by  Smh-h,  P.  J. 
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Jameb  Debbick,  Appdlanty  v.  William  B.  Hubbell,  Re&pondenty 
Implead'ed,  etc.  —  Motin  denied.  Per  Ouriam  opinion  filed  with 
the  clerk  of  Erie. 

Maby  Jane  DESBBOuan  v.  Gbobge  Desbbough.  —  Motion  for 
reargument  denied.  Motion  to  modify  order  of  last  General 
Term  denied. 

James  F.  Fox,  Receiver ^  Respondentj  v.  Hobacb  L.  Hodge,  Appel- 
lant, —  Motion  denied,  ieave  given  to  respondent  to  withdraw 
his  stipulation  reducing  the  judgment. 

In  the  Matteb  of  Nathan  O.  Wabben.  —  Motion  denied,  with 
ten  dollars  costs. 

Fbanois  X.  Myebs,  as  Sheriffs  etc...  Respondent^  v,  James  A. 
Beokbb,  AppeUa/nt.  —  Motion  for  reargument  denied.  Leave 
granted  to  appeal  to  the  Court  of  AppeSs  on  the  ground  that  a 
question  of  law  is  involved  which  ought  to  be  reviewed  by  that 
court. 

John  S.  Blandon,  Respondent^  v,  Cubtiss  S.  Moses,  ae  Trustee^ 
etc.y  Appellant  —  Motion  for  leave  to  appeal  to  lie  Court  of 
Appeals  denied. 

Hun— Vol.  XXX        40 
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OLIVEE  P.  0.  BILLINGS,  as  Rbokivbb  of  the  MARSHALL 
PACKING  COMPANY,  Rbspondbnt,  v.  ALANSON  TRASK 
AND  GEORGE  C.  ROBmSON,  Appellants. 

Corporations  organiesd  under  chapter  40,  2jiw$  of  1848  —  liability  of  its  officers  under 
section  14  forloamng  money  to  a  stockholder — entries  in  the  books  of  the  company — 
competency  of  as  evidence  against  its  officers —by  tehom  the  liability  must  be 
enforced. 

Section  14  of  chapter  40  of  1848  provides  that  "  no  loan  of  money  "  shali  be  made 
by  an  officer  of  a  company  organized  under  it  to  any  stockholder  thereof,  and 
that  if  any  such  loan  be  made  the  officers  who  shall  make  it,  or  who  shall 
assent  thdreto,  shall  be  jointly  and  severally  liable  to  the  extent  of  such  loan 
and  interest  for  all  the  debts  of  the  company  contracted  before  the  repayment 
of  the  sum  so  loaned. 

Eeld,  that  to  create  the  liability  imposed  by  the  statute  there  must  have  been 
"  a  loan  of  money  "  both  in  law  and  in  fact,  that  is,  an  actual  loan  of  money 
in  such  a  form  as  to  create  an  indebtedness  and  an  absolute  liability  for  its 
repayment  by  the  borrower. 

A  company  organized  under  the  said  act  agreed  to  buy  from  one  of  its  stock- 
holders certain  patents  which  it  purposed  to  use  in  its  business.  It  agreed  to 
pay  therefor  1,000  shares  of  its  stock,  250  shares  to  be  preferred  and  the  residue 
common  stock.  Before  the  transaction  was  completed  it  became  necessary  for 
the  stockholder,  one  Marshall,  to  pay  |5,000  to  another  party  to  perfect  his 
title  to  one  of  the  patents.  It  was  thereupon  agreed,  and  the  treasurer  was 
directed,  to  pay  to  Marshall  the  sum  of  $5,000,  reserving  $10,000  of  the  pre- 
ferred stock  to  be  transferred  to  him;  which  stock  was  to  be  delivered  to  him 
thereafter  whenever  he  should  pay  to  the  company  the  $6,000. 
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Meld,  that  this  was  not  a  loan  of  money  to  Marshall  within  the  meaning  of  the 
statute. 

The  transaction  was  entered  on  the  books  of  the  company  as  a  loan  to  Marshall. 

Meld,  that  even  if  such  entry  was  admissible  to  establish  the  liability  imposed  by 
the  statute  upon  the  officers  making  or  assenting  to  the  transaction  (which  was 
doubtful),  it  was  not  conclusive  but  was  subject  to  explanation  and  rebuttal. 

Jt  seems,  that  as  the  liability  created  by  the  statute  exists  in  favor  of  a  certain 
class  of  creditors  only,  it  can  only  be  enforced  by  them  and  not  by  a  receiver 
appointed,  under  article  2  of  chapter  8  of  part  8  of  the  Revised  Statutes,  upon 
the  retuiii  unsatisfied  of  an  execution  issued  upon  a  judgment  recovered  against 
the  company. 

Appeal  from  a  jndgment  in  favor  of  the  plaintiff,  entered  on  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  justice  before  whom  the  action 
was  tried. 

The  action  was  brought  against  the' defendants  as  officers  of  the 
Marshall  Packing  Company,  of  which  thjd  plaintiff  was  receiver, 
for  having  participated  in  making  a  loan  by  said  company  to  one 
W.  C.  Marshall,  a  stockholder  thereof.  ^ 

Z.  H.  Amoldy  Jr.y  for  the  appellants. 

M.  H.  CardozOj  for  the  respondent. 

Davis,  P.  J. : 

This  action  is  brought  by  the  plaintiff  as  receiver  of  the  Marshall 
Packing  Company,  a  corporation  organized  under  chapter  40  of  the 
Laws  of  1848,  and  subsequent  amendments  thereto.  *  The  plaintiff 
was  appointed  receiver  by  a  judgment  of  this  court  under  and  pursu- 
ant to  the  provisions  of  article  2  of  chapter  8  of  part  3  of  the  Revised 
Statutes,  entitled  "  Proceedings  against  Corporations  in  Equity."  (2 
R.  S.,  461-466.)  A  judgment  had  been  recovered  against  the  com- 
pany and  execution  returned  miUa  bona.  Whereupon  a  suit  was 
instituted  under  the  provisions  of  the  statutes  last  above  referred  to,  on 
the  ground  of  the  insolvency  of  the  company,  which  resulted  in  the 
appointment  of  the  plaintiff  as  such  receiver.  By  the  14th  section 
of  chapter  40  of  the  Laws  of  1848,  under  which  the  corporation  was 
organized,  it  is  enacted  that  no  loan  of  money  shall  be  made  by  an 
officer  of  the  company  to  any  stockholder  thereof,  and  if  any  such 
loan  shall  be  made,  the  officers  who  shall  make  it  or  who  shall  assent 
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thereto,  shall  be  jointly  and  severally  liable  to  the  extent  of  such 
loan  and  interest  for  all  the  debts  of  the  company  contracted  before 
the  repayment  of  the  sum  so  loaned.  The  receiver  sues  the  defend- 
ants, as  oflScers  of.  the  Marshall  Packing  Company,  for  having 
participated  in  making  a  loan  of  money  to  W.  C.  Marshall,  a  stock- 
holder of  the  company. 

The  liability  created  by  the  section,  upon  which  the  suit  is  brought, 
is  purely  a  statutory  one,  and  is  in  the  nature  of  a  penalty.  It  is  clear 
that  no  right  of  action  is  given  to  the  corporation  by  the  statute. 
Nor  is  the  liability  to  general  creditors,  for  the  statute  declares  that 
such  oflScers  shall  be  jointly  and  severally  liable  to  the  extent  of 
such  loan  for "  aU  the  debts  of  the  company  contracted  hefore  the 
repayment  of  the  sum  so  loaned^  The  creditors  subsequent  to  repay- 
ment would  therefore  have  net  interest  in  the  liability.  This  statutory 
liability  is  given  directly  therefore  to  a  specific  class  of  creditors. 
It  seems  to  us  very  doubtful  whether  the  receiver  is  or  can  be 
vested  with  any  right  of  action  springing  out  of  such  a  liability. 

In  Story  v.  Fwrman  (25  N.  Y.,  214),  in  which  case  the  receiver 
was  appointed  under  the  same  statute  as  the  pr.e6ent  receiver,  it  is 
said  that  such  receivership,  by  the  terms  of  the  statute,  would  be 
necessarily  limited  to  the  property  and  effects  of  the  corporation. 
This  clearly  would  not  include  personal  liability  of  a  stockholder 
for  the  payment  of  corporate  debts  after  the  corporate  eflfects  are 
exhausted,  for  such  liability  clearly  cannot  be  deemed  the  property 
of  the  corporation.  And  in  Mason  v.  Silk  Manvfact/wning  Com- 
pany (27  Hun*  307),  speaking  of  the  liability  of  stockholders  .created 
by  this  act,  Mr.  Justice. Daniels  says  :  "  And  from  the  manner  in 
which  these  rights  have  been  created,  a  receiver  of  the  property  and 
eflfects  of  the  corporation  can  have  no  authority  either  to  assert  or 
enforce  them.  They  are  on  the  contrary,  by  express  language, 
secured  to  the  creditors,  who  alone  can  enforce  them  by  appropriate 
legal  proceedings  taken  for  that  purpose." 

It  is  not  easy  to  see  upon  what  grounds  the  action  in  this  case  can 
be  maintained  by  the  receiver.  But  we  are  not  disposed  to  pass 
upon  that  question  more  definitely,  because  we  think  the  case 
should  be  disposed  of  upon  another  ground.  The  action  is  brought 
for  the  alleged  making  by  the  defendants  as  oflicers  of  the  company 
of  a  loan  of  money  to  W.  C.  Marshall. 
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It  is  dear  that  to  establish  a  right  of  action  under  the  statute  on 
behalf  of  creditors,  it  is  necessary  to  show  that  the  transaction  out 
of  which  it  is  claimed  to  have  arisen,  was  both  in  law  and  in  fact 
*^  a  loan  of  money  "  ;  and  what  is  meant  by  those  words  is  an  actu'al 
loan  of  money  in  such  form  as  to  create  an  indebtedness  to  be  at 
some  time  repaid,  so  that  a  liability  for  repayment  by  the 
borrower  is  created.  The  evidence  in  this  case  failed  to  establish 
such  a  transaction.  It  appears  that  Marshall  was  the  owner,  amongst 
other  things,  of  various  American  and  British  patents  which  he  pro- 
posed to  sell  and  the  company  proposed  to  buy  for  the  purpose  of 
establishing  its  business.  The  terms'  of  sale  and  purchase  as 
expressed  in  the  agreement  were  in  substance  that  Marshall  should 
sell  or  transfer  this  property  to  the  company  and  receive  in  full 
payment  therefor  1,000  shares  of  the  stock  of  the  Marshall  Packing 
Company,  of  which  250  shotild  be  prefered  stock  and  750  common 
stock.  A  formal  agreement  subscribed  by  the  parties  was  entered 
into  and  various  assignments  6f  patents  were  made  by  Marshall  to 
the  company.  But  it  turned  out .  before  the  consummation  of  the 
transaction  by  actual  delivery  of  the  property  that  it  was  necessary 
that  Marshall,  in  order  to  secure  a  perfect  title  to  one  of  the  British 
patents,  should  pay  to  another  party  the  sum  of  $5,000,  and  he 
therefore  proposed  that  the  company,  instead  of  delivering  to  him 
the  full  amount  of  the  preferred  stock,  should  pay  to  him  $5,000 
in  cash  and  retain  $10,000  of  the  preferred  stock  to  be  delivered  to 
him  thereafter  whenever  he  should  pay  the  company  the  $5,000. 
Thereupon  a  resolution  was  adopted  at  a  meeting  of  the  board  of 
directors  in  these  words  :  "  Eesolved,  That  the  treasurer  be  and  he 
hereby  is  authorized  and  instructed  to  pay  to  "W".  C.  Marshall  the 
sum  of  $5,000,  reserving  $10,000  of  the  preferred  stock  heretofore 
directed  to  be  ibsued  to  the  said  Marshall  under  agreement  for  the  pur- 
chase of  his  property."  Under  this  resolution  the  treasurer  drew  his 
check  to  Marshall  for  $5,000  and  retained  the  $10,000  of  preferred 
stock  mentioned  in  the  resolution.  This  transaction,  as  expressed 
in  the  resolution,  is  in  no  sense  a  loan.  Marshall  was  under  no  obli- 
gation to  repay  the  $5,000  and  take  the  $10,000  shares  of  stock. 
He  doubtless  had  an  option  or  privilege  to  do  so  within  some 
reasonable  time,  but  an  obligation  to  pay  the  money  was  not 
created.    The  transaction,  therefore,  as  expressed  in  the  minutes  of 
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the  corporatioD,  and  testified  to  by  the  witness  Adams,  was  some- 
thing altogether  different  from  a  loan.  According  to  Adams'  testi- 
mony Marshall  refused  to  go  on  with  the  arrangement  unless  the 
board  would  consent  to  pay  him  the  $5,000  and  grant  him  the 
privilege  thereafter  of  taking  the  $10,000  in  stock  by  paying  the 
$5,000  in  money  back ;  but  neither  he  nor  the  corporation  seem  to 
have  regarded  it  as  in  any  sense  a  loan,  as  in  point  of  fact  it  was 
not,  under  the  resolution  of  the  board  or  according  to  the  testimony 
of  Adams  or  of  Marshall. 

It  appeared  however  in  the  case  that  in  one  of  the  books  of  the 
company  containing  an  account  of  the  dealings  between  Marshall  and 
the  company,  the  treasurer  entered  this  transaction  as  a  loan  to  Mar- 
shall. He  himself  testified,  however,  that  it  was  so  entered  by 
mistake,  and  in  substance,  that  it  was  not  in  fact  a  loan.  That  book 
was  offered  in  evidence  against  these  defendants.  It  is  very  doubt- 
ful whether  it  was'admissiblc  as  evidence  at  all,  for  while  it  is  the 
general  rule  that  the  books  of  the  company  containing  the  trans- 
actions of  the  corporation  are  admissible  in  evidence  in  respect 
of  such  transactions  against  officers  and  members  of  the  corporation, 
yet  it  is  very  doubtful  whether  that  rule  can  be  extended  to  make 
the  private  accounts  with  the  individuals  deah'ng  with  the  corpo- 
ration, whether  themselves  stockholders  or  not,  evidence  of  indebted- 
ness to  charge  stockholders  or  officers  with  liability  to  penalties. 
This  account  was  not  one  against  the  defendants,  but  against  Mar- 
shall, and  nothing  can  be  more  certain  than  that  if  the  entry  in 
such  a  case  is  evidence  at  all  against  third  parties,  yet  it  is  by  no 
means  conclusive.  There  was  nothing  to  show  that  either  the  cor- 
poration or  Marshall  had  ever  treated  the  transaction  as  a  loan. 
He  was  neither  charged  nor  did  he  pay,  interest  upon  the  same,  nor 
does  it  appear  that  he  was  ever  called  upon  to  pay  the  $5,000  as 
a  loan. 

A  motion  was  made  that  the  court  direct  a  verdict  for  defendants 
on  the  erronnd  that  no  loan  was  established.  This  motion  was 
denied  and  an  exception  taken.  The  motion  for  a  new  trial,  made 
after  the  verdict  upon  the  judge's  minutes,  was  based  upon  the  excep- 
tions taken  during  the  trial  as.  weU  as  upon  the  ground  that  the 
verdict  was  against  the  weight  of  evidence.  We  are  of  the  opinion 
that  the  learned  judge  should  have  directed  a  verdict  upon  the  evi 
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dence  for  the  defendants,  for  notwithstanding  the  entry  in  the  books* 
the  documentary  and  oral  evidence  showed  beyond  a  doubt  that 
tliere  was  in  point  of  fact  no  such  loan  of  money  as  is  in  the 
contemplation  of  the  statute. 

In  this  view  of  the  case  the  judgment  and  order  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  event. 

Brady,  J.,  concurred. 

Present  —  Davis,  P.  J.,  and  Brady,  J, 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  eyent. 


CHARLES  STORKS  and  AUGUSTUS  STORKS,  Respondent, 
V.  JAMES  N.  PLUMB,  Appellant,  Impleadbp  with  ANDREW 
M.  FANNING;  Survivors,  etc. 

Bcmkruptcy — the  right  of  a  creditor  to  sits  the  bankrupt  reoives  immedicUdy  (tfter 
a  judgment  denying  his  appUecUion  for  a  discharge — it  is  not  suspended  by  an 
appeal  by  the  bankrupt  from  the  judgment  denying  his  application. 

The  right  of  a  creditor  of  a  bankrupt  to  maintain  an  action  against  him  revives 
immediateiy  upon  the  rendition  of  a  judgment  by  a  United  States  District 
Ck>urt,  denying  the  bankrupt's  application  for  a  discharge,  and  the  right  to 
bring  and  maintain  such  action  is  not  suspended  by  the  fact  that  the  bankrupt 
has  filed  a  petition  to  review  the  said  judgment  in  the  United  States  Circuit 
Court,  and  that  the  proceedings  for  such  review  are  still  pending. 

Musgra/oey,  Sherwood  {1^  N.  Y.,  194),  distinguished. 

Appeal  from  a  judgment  in  favor  of  the  plaintifis,  entered  bjr 
direction  of  the  court  upon  a  trial  at  circuit. 

«/.  K.  Raywa/rd^  for  the  appellant, 

(?.  A.  jSeixaSj  for  the  respondents. 

Davis,  P.  J. : 

All  the  questions  presented  on  this  appeal  are  disposed  of  by  th& 
decision  of  this  court  in  Roaenihal  v.  PVwmb  (25  Hun,  336), 
except  one. 

The  question  undisposed  of  related  to  the  effect  of  a  petition  of 
review  brought  by  the  bankrupt  to  the  United  States  Circuit  Court,. 
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after  the  judgment  of  the  District  Court  had  been  rendered  refus- 
ing.such  bankrupt  a  discharge.  This  action  was  brought  to  recover 
an  indebtedness  of  the  appellant  to  the  respondent.  . 

The  appellant  pleaded  as  a  defense  the  statute  of  limitations.  In 
avoidance  of  this  plea  it  was  shown  upon  the  trial  that  proceedings 
in  bankruptcy  against  the  appellant  had  been  pending  for  a  consid- 
erable period,  during  which  the  respondent's  right  of  action  was,  by 
operation  of  the  bankruptcy  act  of.  the  United  States,  suspended 
until  the  decision  of  the  District  Court  of  the  United  States  by 
which  a  discharge  of  the  appellant  in  bankruptcy  was  refused.  To 
this  it  was  shown  as  an  answer  that;  after  the  judgment  of  the 
District  Court,  and  in  due  time,  the  appellant  filed  his  petition  of 
review  in  the  United  States  Circuit  Court,  and  that  the  proceeding 
for  such  review  was  still  pending ;  and  he  claimed,  therefore,  that  the 
right  to  bring  and  maintain  the  action  was  thereby  still  suspended 
until  the  decision  of  the  United  States  Circuit  Court  aflirmed  or 
i-eversed  the  judgment  of  the  District  Court.  The  power  to  grant 
or  refuse  a  discharge  in  bankruptcy  is,  or  rather  was,  by  the  bank- 
ruptcy act  wholly  vested  in  the  District  Court,  and  on  filing  a  peti- 
tion of  review  after  judgment  by  that  court  the  Circuit  Court  upon ' 
the  hearing  of  such  petition,  certified  simply  to  the  District  Court 
the  result.  If  the  result  was  an  affirmance,  that  was  the  end  of 
the  proceeding.  If  it  was  a  reversal,  the  District  Court  was  then 
to  proceed  and  determine  the  case  accordmg  to  the  certified  direc- 
tions of  the  Circuit  Court.  (See  U.  S.  Circuit  Court  Rules,  p.  77 ; 
Clark  V.  Bininger^  3  B.  R.,  121,  122.)  Notwithstanding  this 
right  of  review  by  the  appellate  court,  the  judgment  of  the  District 
Court  was  in  every  sense  of  the  term  a  final  one.  The  District 
Court  had  complete  and  full  jurisdiction  of  the  subject-matter,  and 
of  the  person  of  the  bankrupt,  and  power  to  render  a  final  and 
conclusive  judgment.  That  judgment  oontinices  to  id  final  until  in 
some  mode  of  review  known  to  the  law  it  has  been  reversed ;  and 
an  appeal  from  such  a  judgment  does  not  affect  the  validity  or 
effect  of  the  judgment  pending  the  appeal.  {Fishery,  ffephwf^^ 
48  N.  T.,  41 ;  i^ixth  Ave.  B,  R.  v.  OHhert  Elevated  B,  R.  Co.,  71 
id.,  430.)  And  unless  its  operation  be  stayed  by  some  provision- 
of  statute  or  some  order  of  the  court  its  final  and  operative  charac- 
ter continues  at  all  times  pending  the  review.     The  right  of  the 
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/TeBpondents  therefore  to  bring  their  action  against  the  appellant 
revived  immediately  upon  the  rendition  of  the  judgment  of  the 
District  Court  denying  the  discharge,  and  the  statute  which  sus- 
pends such  right  of  action,  until  the  discharge  is  granted  or  denied, 
has  reference  to  the  judgment  granting  or  refusing  the  same  made, 
or  to  b.e  made,  by  the  District  Court.  We  are  not  cited  to  any  pro- 
vision of  law  or  rules  of  the  court  which  operate  to  extend  the  sus- 
pension of  the  right  of  action  beyond  the  final  judgment  denying 
the  discharge.  We  think  therefore  the  learned  judge  at  circuit 
was  correct  in  his  ruling,  and  in  directing  a  verdict  for  the 
respondent. 

We  are  cited  to  the  manuscript  opinion  of  Lawrence,  J.,  in 
Mosenthal  v.  Plumh^  in  which  he  held  diflFerently  upon  this  ques- 
tion upon  the  authority  of  Musgrave  v.  Sherwood  (76  N.  T.,  194). 
But  Musgrave  v.  Sherwood  was  determined  upon  the  peculiarity 
of  the  proceeding  sought  to  be  had.  Preliminary  injunctions  had 
been  issued  in  the  action.  Upon  the  trial  of  the  action  at  Special 
Term  judgment  was  rendered  dismissing  the  plaintiff's  complaint. 
The  plaintiff  served  notice  of  appeal  and  duly  executed,  filed  and 
served  the  proper  undertaking  required  to  perfect  the  appeal. 
While  such  appeal  was  pending  the  defendant  moved  for  a  refer- 
ence to  ascertain  damages  under  the  undertakings  given  by  plaintiff 
on  obtaining  the  injunctions.  These  undertakings  provided  for  the 
payment  to  the  defendant  of  such  damages  as  he  might  sustain  by 
reason  of  the  injunctions  if  the  court  should  finally  decide  that  the 

.  plaintiff  was  not  entitled  thereto.  This  court  and  the  Conrt  of 
Appeals  decided  that  such  a  reference  should  not  be  ordered  pend- 
ing an  appeal  of  that  character  where  all  proceedings  had  been 
stayed  by  reason  of  the  appeal  and  the  lawful  undertaking  given 
thereon.  The  decision  is  not  that  the  judgment  appealed  was  not 
to  be  deemed  a  final  one  until  the  decision  of  the  appellate  court, 
but  goes  rather  upon  the  inconvenience  of  aUowing,  while  such  an 
appeal  was  pending,  an  interlocutory  proceeding  likely  to  subject 
the  parties  to  great  expense  and  trouble  which  might  be  wholly 
unavailing  if  the  judgment  should  be  reversed.  It  may  be  added 
that  the  judgment  in  that  case  was  reversed  and  a  new  trial  ordered, 
which  would,  as  a  matter  of  course,  have  rendered  all  proceedings 
upon  such  a  reference  wholly  nugatory. 
Hun— Vol.  XXX.        41 
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The  analogy  between  that  case  and  tlie  present  is  not  so  striking 
in  its  character  as  to  lead  ns  to  regard  the  decigion  as  controlling  of 
the  question  involved  here.  There  may,  of  course,  be  some  embar- 
rassment if  the  United  States  Circuit  Court  should  reverse  on  review 
the  judgment  of  the  District  Court  in  refusing  the  discharge.  But 
in  that  event  the  appellant  would  undoubtedly  be  at  liberty  to  make 
his  application  to  the  court  to  stay  proceedings  in  the  action  or  upon 
the  judgment,  if  one  be  recovered,  until  the  decision  of  the  District 
Court  upon  a  rehearing. 

But  we  do  not  think  that  the  appeal  operated  per  se  to  prevent 
the  effect  of  the  final  judgment  of  the  United  States  District  Court ; 
and  upon  that  point,  as  already  stated,  we  think  the  order  of  the 
court  was  right. 

The  judgment  should  be  affirmed. 

Brady,  J.,  concurred. 

Present — Davis,  P.  J.,  Brady  and  Maoombbb,  J  J. 

Judgment  affirmed. 

THE  PEOPLE  OF  THE  STATE  OF  JSEW  YORK,  Respond- 
KNTS,  V.  ROBERT  A.  GUNN  and  Others,  Appellants. 

Medital  colleges— eannoi  be  incorporated  under  chapter  S19  of  18^  — chapter  367  of 
1882  did  not  apply  to  colleges  theretofore  formed  under  the  ad  of  1848. 

A  medical  college  cannot  be  incorporated  and  organized  under  chapter  819  of 
1848,  and  the  acts  amendatory  thereof,  providing  for  the  formation  of  benevo- 
lent, charitable,  scientific  and  missionary  societies. 

People  V.  Cothran  (27  Hun,  344)  followed. 

Chapter  367  of  1882,  entitled  "An  act  to  restrict  the  formation  of  corporations  under 
chapter  319  of  1848,  *  *  *  and  to  legalize  the  incorporation  of  certain  societies 
organized  thereunder,  and  to  regulate  the  same,'*  provided,  in  its  second  section, 
that  *'  all  scientific  and  all  literary  colleges  and  universities  organized  under  said 
acts  which  shall  have  reported  to  the  said  regents  within  the  two  years  last 
past  are  hereby  declared  legally  incorporated,  and  all  degrees  heretofore  and 
hereafter  conferred  by  them  are  declared  valid." 

Held^  that  the  act  related  to  scientific  and  literary  colleges  and  universities, 
eo  nomine,  as  distinguished  from  medical  colleges,  and  that  it  was  not  intended 
to  thereby  legalize  and  declare  duly  incorporated  medical  colleges  which  had 
unlawfully  attempted  to  organize  under  the  said  act  of  1848,  and  which  had 
made  the  said  reports  to  the  regents  within  the  time  mentioned  in  the  act. 
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Appeal  from  an  order  sustaining  a  demurrer,  interposed  by  the 
plaintiff  to  the  second  defense  in  the  defendant's  answer,  and  from 
a  judgment  in  favor  of  the  plaintiff,  entered  thereon. 

^.  J.  FitMaUy  for  the  appellant. 

Edwa/rd  C.  Ripley ^  for  the  respondent. 

Bbady,  J. : 

The  action  is  in  the  nature  of  a  quo  warra/iito^  and  brought  pur^ 
Buarit  to  subdivision  3  of  section  1948  of  the  Code  of  Civil  Pro- 
cedure. The  charge  is  that  the  defendants  are  illegally  acting  as  a 
corporation,  under  the  name  and  style  of  "The  United  States 
Medical  College,"  without  authority,  and  are  exercising  privileges 
and  franchises  not  granted  to  them  by  law. 

It  appears  that  in  May,  1878,  the  defendants  attempted  to  incor- 
porate themselves  as  a  medical  college  under  the  name  and  style  of 
"The  United  States  Medical  College,"  and  to  that  end  filed  a  cer- 
tificate of  incorporation,  approved  by  a  justice  of  this  court,  in  the 
county  clerk's  oflSce,  under  the  ac£  of  1848,  for  the  formation  of 
charitable,  literary,  scientific  and  benevolent  societies  (Laws  of  1848, 
chap.  319),  and  the  acts  amending  the  same,  and  in  pursuance 
thereof  established  a  so-called  medical  college  in  the  city  of  New 
York,  and  taught,  or  professed  to  teach,  the  science  of  medicine 
and  to  graduate  matriculants  with  the  degree  of  doctor  of  medicine, 
and  to  grant  them  diplomas  conferring  such  degree. 

The  defendants  set  up  their  incorporation  under  the  act  of  1848, 
and  alleged  that  for  more  than  two  years  before  the  passage  of  the 
act  of  the  legislature  on  the  29th  of  June,  1882,  they  duly  reported 
to  the  Regents  of  the  University  of  the  State  of  New  York  as  a 
medical  college  and  literary  and  scientific  institution,  and  claimed 
that  by  virtue  of  the  provisions  of  acts  of  the  legislature  in  the 
complaint  stated,  and  in  the  act  of  1882  (chap.  367),  they  were 
duly  incorporated  and  authorized  to  perform  all  and  singular  the 
corporate  acts  in  the  complaint  complained  of. 

In  the  case  of  The  People  v.  Oeorge  W.  Cothrcm  and  others  (27 
Hun,  344),  it  was  held  that  the  act  of  1848,  already  mentioned,  did 
not  provide  for  or  authorize  the  incorporation  of  medical  colleges 
to  give  instruction  in  the  art  of  medicine  and  surgery,  for  a  com- 
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pensation  to  be  received  by  them,  and  to  issue  and  grant  diplomas 
to  graduates.  This  decision  of  a  General  Term  sustained  the  judg- 
ment of  Judge  Babeeb,  who  delivered  an  exhaustive  opinion  on 
the  subject,  which  is  to  be  found  in  the  BuflFalo  Medical  and  Surgi- 
cal Journal  for  September,  1881.  The  learned  justice  at  the  Special 
Term  in  this  case  also  delivered  an  elaborate  opinion,  in  which  he 
declared  that  it  had  already  been  determined  that,  under  the  act  of 
1848  and  the  amendments  thereto,  a  medical  college  could  not  be 
organized,  and  that  that  judgment  disposed  of  the  demurrer 
adversely  to  the  defendants  herein,  unless,  as  claimed  by  the  learned 
counsel,  their  corporate  existence  was  recognized  and  legalized  by 
the  act  of  1882.  (See  Laws  of  that  year,  chap.  367.)  The  learned 
justice  thBn  proceeded  to  consider  the  eflPect  of  the  act  of  1882,  and 
determined  that  the  incorporation  was  not  legalized  by  it.  In  this 
view  we  concur. 

When  the  act  of  1882  was  passed  it  had  already  been  declared 
the  law  of  the  State,  by  the  decision  to  which  reference  has  been 
made,  that  there  could  be  no  incorporation  of  a  medical  college  under 
the  act  of  1848  and  its  amendments.  The  act  of  1882  was  entitled, 
"An  act  to  restrict  the  formation  of  corporations  *  *  *  and 
to  legalize  the  incorporation  of  certain  societies  organized  there- 
under, and  to  regulate  the  same."  The  word  employed  by  the 
legislature,  it  will  be  noticed,  is  "  societies,"  and  section  2  which 
'  affects  the  latter  element  is  as  follows : 

"All  scientific  and  all  literary  colleges  and  universities,  organized 
under  said  acts,  which  shall  have  reported  to  said  regents  within  the 
two  yeare  last  past,  are  hereby  declared  legally  incorporated,  and  all 
degrees  heretofore  and  hereafter  conferred  by  them  are  declared 
valid  ;  and  all  such  colleges  and  universities  shall  be  subject  *  *  * 
to  the  same  control  and  visitation  of  said  regents  as  colleges  and 
universities  chartered  by  said  regents." 

This  is  a  declaration  on  the  part  of  the  legislature  not  lliat  a 
medical  college  organized  under  the  act  of  1848  and  its  amendments 
shall  be  declared  legally  incorporated,  but  that  all  scientific  and  lit- 
erary colleges  organized  under  such  acts  shall  be  declared  legally 
incorporated,  and  this  means,  of  course,  those  embraced  within  the 
provisions  of,  and  legally  organized  under,  the  acts.  The  legislature 
certainly  did  not  intend,  as  the  language  employed  clearly  indicates. 


Digitized  by 


Google 


PEOPLE  V.  GUNN.  325 


First  Dbfabtmbnt,  August  Term,  1888. 


to  declare  a  <5ollege  to  be  legally  incorporated  under  the  provisions 
of  the  act  of  1848,  which  a  court  of  competent  jurisdiction  had 
declared  to  have  been  unlawfully  organized.  It  related  to  all  scien- 
tiiic  and  literary  colleges  and  universities  eo  nomine  and  as  contra- 
distinguished from  medical  colleges.  If  the  design  of  the  legisla- 
ture had  been  to  include  medical  colleges,  language  indicating  that 
purpose  would  have  been  employed,  and  the  absence  of  such  phrase- 
ology is  a  conclusive  argument  that  it  was  not  intended,  more  par- 
ticularly when  the  legislature  must  be  presumed  to  Have  been 
advised  of  and  therefore  to  know  that  a  medical  college  organized 
under  the  act  of  1848  was  unauthorized  by  its  provisions  or  the 
provisions  of  any  of  its  amendments. 

For  these  reasons,  without  entering  into  any  more  elaborate  dis- 
cussion and  notwithstanding  the  very  able  and  exhaustive  brief  on 
the  part  of  the  appellants,  it  is  considered  to  be  the  duty  of  this 
court  to  affirm  the  judgment  appealed  from. 

The  courts  of  this  State  cannot  be  too  scrupulous  in  examining 
the  asserted  right  erf  any  college  to  graduate  matriculants  with  the 
degree  of  doctor  of  medicine,  and  to  grant  them  diplomas  conferring 
such  degree.  The  high  and  responsible  duties  of  a  doctor  of  medi- 
cine, relating  as  they  do  to  suflEering  humanity  and  life  itself,  and 
requiring  for  their  proper  discharge  a  high  order  of  culture,  experi- 
ence and  capacity,  there  should  not  be  the  slightest  doubt  about  the 
due  and  legal  incorporation  of  every  college  or  society  assuming  the . 
power  to  confer  upon  him  the  necessary  degree  and  thus  enable  him 
to  practice  as  a  physician  and  surgeon. 

Judgment  affirmed,  with  costs. 

Davis,  P.  J.,  and  Dakibls,  J.,  concurred. 
So  ordered- 
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LUCIUS '  B.   WARNER,    as    Assignee,    etc.,   Appellant,   v. 
EDWARD  S.  JAFFRAY  and  Othebs,  Respondents. 

General  alignment — tide  of  the  aseignee  to  perionai  property  of  the  camgnor  situated 
in  anot/ier  State — nghte  of  attaching  creditors  thereto. 

March  1,  1881,  one  Weld,  at  Jamestown,  in  Chautauqua  county  in  the  State  of 
Kew  York^  executed  and  delivered  to  the  plaintiff  a  general  assignment  for  the 
benefit  of  creditors,  which  was  recorded  in  the  oflftce  of  the  clerk  of  that«county 
at  eight  a.  h.  on  March  second.  It  was  recorded  in  the  oiHce  of  the  recorder 
of  deeds  of  Crawford  county,  Pennsylvania,  on  the  eighteenth,  and  in  the 
office  of  the  recorder  of  deeds  of  Warren  county,  Pennsylvania,  on  the  nine- 
teenth of  that  month.  On  March  1,  1881,  after  tlie  delivery,  but  before  the 
recording  of  the  assignment,  the  defendants,  residents  of  this  State,  obtained 
attachments  in  actions  commenced  by  them  in  the  Courts  of  Common  Pleas  of 
Crawford  and  Warren  counties,  Pennsylvania,  and  under  such  attachments 
seized  the  goods  and  merchandise  which  the  assignor  had  in  those  counties 
where  he  had  maintained  stores  for  carrying  on  a  mercantile  business. 

A  statute  of  Pennsylvania  provides  that  whenever  an  assignment  for  the  benefit 
of  creditors  shall  be  made  by  any  person  residing  out  of  tile  State  "  such  assign- 
ment may  be  recorded  in  any  county  where  such  estate,  real  and  personal,  may 
be,  and  take  effect  from  its  date,  provided  that  no  bofia  fide  purchaser,  mort- 
gagee or  creditor  having  a  lien  thereon  bcfora  the  recording  in  the  same 
county,  and  not  having  had  previous  actual  notice  thereof,  shall  be  affected  or 
prejudiced." 

Heldt  that  the  defendants  acquired  a  valid  lien  upon  the  goods  seized  under  the 
attachments,  and  aould  not  be  enjoined  from  proceeding  under  them  ii^  an 
action  brought  against  them  in  this  State  by  the  assignee. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  on 
the  report  of  a  referee. 

A.  J.  Vcmderpoel^  for  the  appellant. 

William  Allen  Butler^  for  the  respondents. 

Daniels,  J. : 

The  plaintiff  brought  this  a^on  as  assignee^  under  a  general 
assignment  made  to  him  by  De  Forest  Weld  for  the  benefit  of  his 
creditors,  for  the  purpose  of  enjoining  and  restraining  the  defend- 
ants from  proceeding  under  attachments  issued  in  actions  commenced 
in  the  Oonrts  of  Common  Pleas  for  the  coimties  of  Crawford  and 
Warren,  in  the  State  of  Pennsylvania,  for  the  recovery  of  about 
$60,000. 
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The  assignment  to  the  plairrtiflE  was  executed  by  the  debtor  on 
the  let  of  March,  1881,  at  Jamestown  in  Chautauqua  county  and 
State  of  New  York,  and  it  was  recorded  in  the  office  of  the  clerk 
of  that  ccimty  at  eight  o'clock  in  the  morning  on  the  2d  of  March, 
1881.  But  it  was  not  recorded  in  the  office  of  the  recorder  of* 
deeds  of  Crawford  county,  Pennsylvania,  until  the  eighteenth  of 
the  same  month,  nor  in  the  office  of  the  recorder  of  deeds  of  War- 
ren county  until  the  nineteenth  of  that  month.  On  the  Ist  day 
of  March,  1881,  after  the  assignment  had  in  fact  been  delivered, 
but  before  it  was  recorded  even  in  Chautauqua  county,  the  defend- 
ants obtained  attachments  in  the  actions  commenced  by  them  in 
the  Courts  of  Common  Pleas  of  Crawford  and  Warren  counties 
in  the  State  of  Pennsylvania,  and  under  such  attachments  attached 
and  seized  the  goods  and  merchandise  wliich  the  debtor  had  in  these 
counties  where  he  had  maintained  stores  for  carrying  on  the  mer- 
cantile business.  The  defendants  were  residents  and  citizens  of 
the  State  of  New  York,  and  because  of  that  fact  it  was  insisted  by 
the  plaintiff  that  their,  right  to  proceed  against  the  debtor's  prop- 
erty had  been  divested  by  the  assignment  before  their  seizure  of 
the  property  under  the  attachments.  This  position  was  taken 
mainly  under  the  authority  of  Van  Bitslcirk  v.  Warren  (2  Keyes, 
119),  which  in  the  principle  decided  by  it,  was  similar  to  the  cases 
of  Bigelow  v.  Baldwin  (!•  Gray,  245) ;  Rhode  Island  Bank  v.  Dan- 
farth  (14  id.,  123)  and  Thurston  v.  Rosenfield  (42  Mo.,  474).  The 
latter  case  is  identical  in  principle  with  that  of  Yan  Buskirk  v. 
Warren^  for  they  concur  in  holding  that  a  citizen  and  resident  of  the 
State  in  which  the  assignment  may  have  been  made  and  delivered 
cannot  afterwards,  by  means  of  an  attachment,  obtain  priority  over 
the  title  of  the  assignee  under  a  general  assignment  even  .where  it 
may  be  in  contravention  of  the  laws  of  the  State  in  which  the 
attachment  is  issued,  if  as  a  matter  of  fact  it  conformed  to  and  was 
legal  under  the  laws  of  the  State  in  which  it  was  executed  by  the 
debtor  and  in  which  the  creditor  himself  also  resided.  But  the  case 
of  Van  Buskirk  was,  after  its  decision  by  the  Court  of  Appeals, 
removed  to  the  Supreme  Court  of  the  United  States,  and  it  was 
there  reversed,  for  the  reason  that  the  principle  upon  which  it  had 
proceeded  was  deemed  to  be  unsound.  {Oreen  v.  Van  Buskirk^  7 
Wall.,  139.) 
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And  that  case  has  been  since  considered  to  be  a  proper  exposition 
of  the  law,  both  by  the  Court  of  Appeals  of  this  State,  and  the 
•  Supreme  Court  of  the  United  States.  {Edgerly  V.  Bibah^  81 
N.  Y.,  199.) 

In  the  decision  of  this  case  it  waa  conceded  that  ^^ Another  State 
may  make  provision  by  statute  in  respect  to  personal  property  actu- 
ally within  its  jurisdiction.  Though  a  transfer  of  personal  property, 
valid  by  the  law  of  the  domicile,  is  valid  everywhere  as  a  general 
principle,  there  is  to  be  excepted  that  territory  in  which  it  is  situ- 
ated and  where  a  different  law  has  been  set  up,  when  it  is  necessary 
for  the  purpose  of  justice  that  the  actual  situs  of  the  thing  be 
examined."  (Id.,  203,  204.)  And  Hervey  v.  Rhode  Island  Locomo- 
tive Worirs  (93  U.  S.,  664,  671,  672)  followed  in  the  line  of  the 
same  principle. 

The  property  seized  under  the  attachment  was  tangible  in  its 
nature,  and  capable  therefore,  as  a  matter  of  fact,  of  having  a  local 
situs  different  and  distinct  from  that  of  the  residence  of  its  owner. 
In  this  respect  it  was  within  the  reasoning  and  conclusion  of  People 
V.  Gardner  (51  Barb.,  352),  which  held  that  personal  property  in 
fact  located  in  another  State  was  not  taxable  as  against  the  owner, 
although  he  resided  within  this  State.  And  this  was  followed  in 
People  ex  reL  Jefferson  v.  Smith  (24  Hun,  492),  where  the  same 
rules  were  again  invoked  by  the  same  relator,  and  the  latter  determ- 
ination has  since  been  affirmed,  though  not  reported,  by  the .  Court 
of  Appeals. 

Under  the  controlling  principle  of  these  authorities,  it  was  within 
the  power  of  the  legislature  of  the  State  of  Pennsylvania  to  declare 
and  control  the  effect  of  such  an  assignment  executed  within  this 
State,  so  far  as  it  included  this  description  of  property  situated  in 
the  State  of  Pennsylvania,  and  this  authority  had  been  exercised 
by  the  legislature  before  the  execution  and  delivery  of  this  assign- 
ment.    The  statute  upon  that  subject  is  in  the  following  terms : 

"SEcnoN  1.  Whenever  any  person  making  an  assignment  of  his 
or  her  estate,  situated  in  this  commonwealth,  for  the  benefit  of 
creditors,  shall  be  resident  out  of  this  State,  such  assignment  may 
be  recorded  in  any  county  where  such  estate,  real  and  personal, 
may  be,  and  take  effect  from  its  date,  provided  that  no  hona  fide 
purchaser,  mortgagee  or  creditor,  having  a  lien  thereon  before  the 
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recording  in  the  same  county,  and  not  having  had  previous  actual 
notice  thereof,  shall  be  affected  or  prejudiced." 

It  was  the  expressed  object  of  this  act  to  define  and  declare  the 
effect  of  an  assignment  made  in  another  State  upon  property  actu- 
ally located  and  situated  in  the  State  of  Pennsylvania.  And  it  was 
not  allowed  to  take  effect  against  a  horia  fide  purchaser,  mortgagee 
or  creditor,  having  a  lien  upon  such  property  before  it  was  recorded 
in  the  same  county,  unless  the  party  claiming  in  hostility  to  it  had 
actual  previous  notice  of  it.  No  exception  was  made  excluding 
creditors  residing  in  other  States  from  the  benefit  of  the  provisions 
of  this  statute,  and  no  reason  therefore  can  be  deduced  from  its 
terms  for  subjecting  it  to  any  exception  of  that  description.  It 
was,  on  the  contrary,  the  evident  purpose  and  design  of  the  legisla- 
tijre  to  make  the  provision  entirely  general  and  comprehensive, . 
including  all  proceedings  which  might  be  authorized  to  be  taken 
under  the  authority  of  the  courts. of  the  State,  for  the  purpose  of 
acquiring  a  lien  upon  the  property  and  appropriating  it  to  the  pay- 
ment of  the  debts  of  the  assignor. 

That  the  defendants  were  hona  fide  creditors  of  the  assignor 
having  no  actual  notice,  at  the  time  they  acquired  their  lien  under 
the  attachments,  of  the  assignment,  are  facts  which  have  been 
established  upon  the  trial  of  this  action.  And  it  is  not  claimed 
that  the  evidence  sustaining  them  was  not  sufficient  to  justify  the 
conclusion  which  was  drawn  from  it  by  the  learned  referee  before 
whom  the  trial  was  had.  Their  proceedings  therefore  must  be 
regarded  as  having  been  instituted  and  carried  on  in  good  faith  for 
the  pui^pose  of  enforcing  ^the  obligations  which  the  assignor  had 
incurred  to  them  by  the  preceding  sale  and  delivery  of  goods  and 
merchandise  to  him.  As  such  creditors  they  had  the  right  to  pro- 
ceed as  they  did  against  their  debtor's  property  in  the  courts  of  the 
State  of  Pennsylvania. 

And  if  an  application  had  been  made  there  to  set  the  attachments 
aside,  it  is  clear  that  the  application  would  not  have  been  sustained. 
For  in  PhiUon  v.  Barnes  (50  Penn.,  230)  it  was  held  that  process 
by  way  of  an  attachment  would  be  sustained  in  favor  of  a  non-  * 
resident  creditor  against  the  title  of  an  assignee  who  had  not  com- 
plied with  the  requirements  of  the  statute  of  that  State  so  as  to 
render  the  assignment  legal  and  regular.    And  a  similar  legal  prin- 
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ciple  was  maintained  in  this  State  in  Hibemia  National  Bank  v, 
Lacombe  (84  N.  Y.,  367),  where  it  was  held  in  general  tenns  that 
when  a  party  is  "  once  properly  in  court,  and  accepted  as  a  suitor, 
neither  the  law  nor  court  administering  the  law  will  admit  any  dis- 
tinction between  the  citizen  of  its  own  State  and  that  of  another. 
Before  the  law  and  in  its  tribunals  there  can  be  no  preference  of 
one  over  the  other."     (Id.,  385.) 

And  this  principle  has  been  still  more  recently  considered  and 
applied  by  the  General  Term  of  this  department  in  the  unreported 
cases  of  Plimpton  v.  Bigelow  and  Claflin  v.  Frenkei,  And  under 
it  the  courts  do  not  seem  to  possess  the  power  of  depriving  citizen 
creditors  of  this  State  of  the  remedy  by  attachment,  prescribed  for 
the  collection  of  debts  by  another  State  in  terms  so  broad  as  to  be 
properly  held  applicable  to  all  parties  formally  applying  for  the  aid 
and  assistance  of  the  courts  possessing  the  authority  which  appears 
to  have  been  invested  in  the  courts  in  which  these  attachments  ^^ere 
issued.  As  the  laws  of  Pennsylvania  have  been  construed,  the 
defendants  had  the  right  to  institute  and  carry  on  these  proceedings 
in  the  courts  of  that  State.  They  were  entirely  legal  and  proper, 
and  it  would  seem  therefore  to  follow  from  the  Constitution  and 
laws  of  the  United  States  that  they  must  also  be  so  regarded  and  sus- 
tained in  the  courts  of  this  as  well  as  all  other  States.  For  these 
were  judicial  proceedings  which,  in  their  orderly  prosecution,  may 
result  in  judgments  under  which  the  debtor's  property  will  be 
appropriated  to  the  payment  of  the  defendant's  debts.  And  as  such 
they  are  within  the  provision  declaring  that,  "  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State."     (U.  S.  Const.,  art.  4,  §  1.) 

And  congress,  in  subordination  to  this  constitutional  declaration, 
has  prescribed  the  manner  in  which  the  records  and  judicial  pro- 
ceedings of  the  courts  of  the  States  shall  be  attested  and  authenti- 
cated, and  it  has  to  that  end  been  provided  that,  "  the  said  records 
and  judicial  proceedings  so  authenticated  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United  States  as  they 
have  by  law  or  usage  in  the  courts  of  the  State  from  which  they  are 
taken."     (U.  S.  E.  S..170,,  §  905.) 

The  manifest  object  and  purpose  of  these  constitutional  and  leg^ 
islative  provisions  was  to  secure  to  judicial  proceedings  the  same 
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force  and  effect  in  other  States  that  they  have  in  the  State  where 
they  may  be  pending  and  carried  on.  And  'such  was  the  view  taken 
of  the  effect  of  these  provisions  in  Oreen  v.  Van  Buahirk  {8upra\  for 
it  was  there  considered  that  the  citizen  of  another  State  had  the  same 
right  to  have  his  judicial  proceedings  sustained  as  did  a  citizen  of 
the  State  in  which  the  proceedings  were  pending.  Upon  this  sub- 
ject it  was  said,  in  the  course  of  the  opinion,  that  "  the  right,  under 
the  Constitution  of  the  United  States  and  the  law  of  congress,  which 
Green  invoked  to  his  aid,  is  not  at  all  affected  by  the  question  of 
citizenship.  We  cannot  see  why  if  Illinois,  in  the  spirit  of  enlight- 
ened legislation,  concedes  to  the  citizens  of  other  States  equal 
privileges  with  her  own  in  her  foreign  attachment  laws  that  the 
judgment  against  the  personal  estate,  located  in  her  limits,  of  a  non- 
resident debtor,  which  a  citizen  of  New  York  lawfully  obtained 
there,  should  have  a  different  effect  given  to  it  under  the  provisions 
of  the  Constitution  and  the  law  of  congress,  because  the  debtor 
against  whose  property  it  was  recovered  happened  also  to  be  a  citi- 
zen of  New  York."  (7  "Wall.,  151.)  This  construction  is  clearly 
sustained  by  the  Constitution  and  the  act  of  congress,  and  no  good 
reason  stands  in  the  way  of  applying  it  in  support  of  the  proceed- 
ings taken  by  the  defendants,  and  by  which,  through  their  diligence, 
they  have  acquired  a  superior  right,  to  so  much  of  the  debtor's 
property  as  was  seized  by  them,  oyer  the  assignment  to  the  plaintiff, 
which  at  the  time  of  such  seizure  was  not  valid  against  them  under, 
or  supported  by  the  laws  of  the  State  of  Pennsylvania.  Tlie  effect 
of  this  construction  will  be  to  secure  to  the  judicial  proceedings  of 
one  State  in  all  the  others  the  same  uniform  validity  and  authority 
which  they  may  have  acquired  under  the  laws  of  the  State  in  which 
they  are.  pending.  And  that  it  is  a  wholesome  and  convenient  gen- 
eral principle  cannot  be  denied,  and  for  that  reason  it  has  been 
carefully  entrenched  in  the  provisions  of  the  Federal  Constitution. 
And  it  carries  out  the  policy  of  another  provision  declaring  that, 
"  the  citizen  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States."  (U.  S.  Const., 
art.  4,  §2.) 

It  is  not  necessary  that  the  point  should  be  considered  whether 
the  assignment  upon  its  delivery,  and  before  it  was  recorded,  oper- 
ated as  a  transfer  of  the  title  of  the  debtor's  property.     For  whether 
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it  did  or  not  under  the  circnmstances  of  this  case,  as  they  are 
affected  by  the  laws  of  the  State  of  Pennsylvania,  the  defendants 
made  a  lawful  seizure  of  their  debtor's  property  under  their  attach- 
ments. For  these  reasons,  as  well  as  those  assigned  by  the  learned 
referee,  the  judgment  in  the  case  was  right,  and  should  be  affirmed, 
with  costs. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


MARY    E.    0.    THEBATJD,    Appellant,    v.    JULIA    M. 
SCHEMERHORN  and  Others,  REaapoNDENTS. 

Trust  for  the  benefit  of  a  mamed  woman  —  right  to  have  the  property  conveyed  to 
her —  1849,  cha/p.  876,  sec.  2  —  to  what  cases  it  is  applicable. 

On  October  27,  1857,  the  plaintiff,  being  seized  as  tenant  in  common  with  her 
sister  of  certain  real  estate,  and  being  about  to  marry  one  Clark,  made  a  mar- 
riage settlement  whereby  she  conveyed  to  two  trustees  all  her  estate,  both  real 
and  personal,  in  trust,  to  apply  the  rents  and  income  thereof  to  her  use  during 
her  natural  life,  and  upon  her  decease  to  convey,  assign  and  deliver  the  same 
in  such  way  and  manner  as  she  should  by  her  last  will  and  testament  appoint; 
and  in  default  of  such  appointment,  and  in  case  her  husband  was  then  dead, 
then  to  convey,  assign  and  deliver  the  same  to  such  person  or  persons,  and 
in  the  same  manner,  shares  and  proportions  as  the  said  estate  would  have 
descended  if  said  conveyance  had  not  been  made. 

The  instrument  recited  that  it  was  intended  to  place  all  the  property  of  the 
plaintiff  in  trust  for  her  sole  and  separate  use  and  benefit,  free  from  all  debts 
of  her  husband,  and  of  any  future  husband,  and  of  and  from  his  management 
and  control.  Clark  married  the  plaintiff  and  died  in  1862.  In  1865  the  plain- 
tiff married  one  Thebaud,  who  is  still  living.  She  has  two  children,  one  by 
the  first  marriage  of  full  age,  one  by  the  second  a  minor. 

In  March,  i  872,  she  applied,  under  chapter  875  of  1849,  to  a  Justice  of  the  Supreme 
Court  and  procured  from  him  a  certificate  stating  that  she  had  sufficient  capacity 
to  manage  and  control  her  property,  and  authorizing  the  surviving  trustee  to 
convey  it  to  her  for  her  sole  and  separate  use  and  benefit.  Thereafter  and 
in  1872  the  surviving  trustee  duly  conveyed  to  her,  her  heirs  and  assigns,  aU 
the  said  trust  estate. 

Seld,  that  the  case  was  within  the  provisions  of  the  second  section  of  the  said 
act  authorizing  a  conveyance  to  be  made  in  such  a  case,  and  that  by  the  con- 
veyance from  the  trustee  she  acquired  a  valid  title  in  fee  to  the  said  lands. 

McWTwTter  v.  Agnev>  (6  Paige,  111)  followed;  Douglass  v.  Oruger  (80  N.  Y.,  15), 
distinguished. 
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Appeal  by  the  plaintiff  from  a  judgment  of  the  Special  Term, 
dismissing  the  complaint. 

The  action  was  brought  for  a  partition  of  real  estate  situate  in 
the  city  of  Ntw  York.  The  plaintiff,  wife  of  Paul  L.  Thebaud, 
and  the  defendant,  Julia  M.,  wife  of  George  S.  Schermerhom,  are 
sisters,  the  only  lawful  issue  and  heirs-at-law  of  William  N.  Gilbert, 
late  of  the  said  city,  deceased,  and  of  Elizabeth  Caroline  Schermer- 
hom, his  wife,  deceased. 

William  N.  Gilbert  died  on  or  about  the  7th  day  of  July,  185Q, 
seized  in  fee  and  possessed  of  two  of  the  parcels  of  land  described 
in  the  complaint  (among  others;,  having  previously  duly  executed 
his  last  will  and  testament,  whereby  he  devised  all  his  real  estate  to 
kis  said  two  children  in  fee,  equally  to  be  divided  between  them, 
share  and  share  alike.  The  mother  of  the  plaintiff  died  in  August, 
1849,  intestate,  seized  in  fee  and  possessed  of  the  remaining  two 
parcels  of  land  described  in  the  complaint. 

The  plaintiff  being  thus  constituted  the  owner  in  fee  of  an  undi- 
vided half  part  of  the  premises  in  question  as  tenant  in  common 
with  her  sister,  and  in  view  of  an  intended  marriage  with  Charles 
Henry  Clarke,  since  deceased,  made  a  marriage  settlement,  dated  the 
27th  day  of  October,  1857,  between  herself  of  the  first  part,  James 
T.  Gilbert  and  John  C.  Corp,  trustees,  of  the  second  part,  and 
Charles  Henry  Clark  of  the  third  part,  whereby  she  conveyed  to 
the  parties  of  the  second  part  all  her  estate,  real  and  personal,  upon 
trust,  among  other  things,  to  apply  the  rents  and  income  thereof  to 
the  use  of  the  party  of  the  first  part  during  her  natural  life,  and 
upon  her  decease,  to  convey,  assign,  transfer  and  deliver  said 
trust  estate,  real  and  personal,  in  such  way  and  manner  as  the  said 
party  of  the  first  part,  by  her  last  will  and  testament,  or  appoint- 
ment or  instrument  in  writing  in  the  nature  ef  a  last  will  and 
testament,  should  devise,  bequeath  or  appoint,  and  in  case  the  party 
of  the  first  part  should  neglect  or  omit  to  make  and  execute  such 
laflt  will  or  appointment,  then  to  convey,  assign,  transfer  and  deliver 
said  trust  estate,  real  and  personal,  to  such  person  or  persons,  and 
in  the  same  manner,  shares  and  proportions  as  the  said  estate  would 
have  descended  ^if  said  conveyance  had  not  been  made ;  provided, 
that  if  her  husband  was  then  living  he  should  have  one-half  of  the 
income  of  the  trust  estate  during  his  life. 
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The  said  Charles  Henry  Clark  died  on  the  20th  of  Ma^ch,  1862. 
On  the  5th  day  of  June,  1 865,  tlie  plaintifE  intermarried  with  Paul 
L.  Thebaud.  James  T.  Gilbert,  one  of  the  trustees,  having  died  in 
March,  1^8,  John  C.  Corp,  the  surviving  trustee,  continued  in 
possession  of  the  trust  estate  till  March  29, 1872.  On  the  8th  day  of 
March,  1872,  the  plaintiff  made  an  application,  under  the  provisions 
of  the  act  of  1849  (chap.  376,  p.  628),  to  Hon.  D.  P.  Ingraham,  a 
justice  of  the  Supreme  Court,  for  his  certificate  of  the  facts  required 
by  said  act  for  the  purpose  of  obtaining  the  surrender  of  the  trust 
estate  and  the  resignation  of  said  trustee.  The  second  section  of 
that  act  provides  as  follows : 

"Section  2.  Any  person  who  may  hold,  or  who  may  hereafter 
hold,  as  trustee  for  any  married  woman,  anj^  real  or  personal  estate 
or  other  property  under  any  deed  of  conveyance  or  otherwise,  on 
the  written  request  of  such  married  woman,  accompanied  by  a 
certificate  ol  a  justice  of  the  Supreme  Court,  that  he  has  examined 
the  condition  arid  situation  of  the  property,  and  made  due  inquiry 
into  the  capacity  of  such  married  woman  to  manage  and  control  the 
same,  may  convey  to  such  married  woman,  by  deed  or  othei^se, 
all  or  any  portion  of  such  property,  or  the  rents,  issues  or  profits 
thereof,  for  her  sole  and  separate  use  and  benefit." 

The  said  justice  having  duly  made  such  examination  and  inquiry, 
made  his  certificate  in  due  form  in  the  words  following  : 

NEW  TOEK  SUPEEME  COXJET. 


m  THE  MATTER 

OF 

Thk  PBTmoN  OP  MARY  ELIZABETH 
CAROLINE  THEBAUD,  Formkblt  GIL- 
BERT, TO  Assume  Contbol  of  Hbb 
Property,  now  held  by  a  Trustee. 


I,  Daniel  P.  Ingraham,  a  justice  of  the  Supreme  Opurt  of  the  State 
of  New  York,  do  hereby  certify  that  I  have  examined  the  condition 
and  situation  of  the  property  set  forth  in  the  petition  of  Mary  Eliza- 
beth Caroline  Thebaud,  formerly  Mary  Elizabeth  Caroline  Gilbert, 
and  have  made  duB  inquiry  into  the  capacity  of  said  petitioner  to 
manage  and  control  her  property,  and  find  that  she  has  suflBcient 
capacity  to  manage  and  control  her  said  property,  and  that  John  C. 
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Corp,  the  surviving  trustee  named  in  the  deed  of  trust  annexed  to 
and  forming  part  of  said  petition,  m^  convey  to  said  petitioner 
the  property  now  held  by  him  as  trustee  under  said  conveyance, 
for  her  sole  and  separate  use  and  benefit. 

D.  P.  INGRAHAM, 
JUarch  Sy  1812.  P.J. 

Whereupon,  by  request  of  the  ])laintiff,  by  deed  dated  29th  of 
March,  1872,  the  surviving  trustee  duly  conveyed  to  the  plaintiff, 
her  heirs  and  assigns,  all  the  said  trust  estate,  including  the 
undivided  half  of  the  land«  and  premises  described  in  the  com- 
plaint, together  with  other  property. 

The  plaintiff  and  the  defendant  Mrs.  Schemerhom  have,  ever 
since  the  said  surrender  of  the  trust  estate,  been  in  possession  of 
the  said  premises,  and  in  the  receipt  of  the  rents  and  profits  thereof. 

It  was  admitted  that  the  plaintiff  has  two  children  living,  one  the 
issue  of  her  first  marriage,  who  is  of  full  age,  and  the  other  the 
issue  of  the  second  marriage,  who  is  a  minor. 

The  plaintiff  and  her  sister  have  sold  and  conveyed  all  the  rest 
of  the  lands  not  described  in  the  complaint. 

These  facts  appeared  by  the  uncontroverted  aUegations  of  the 
complaint,  and  by  stipulations  read  on  the  trial. 

T.  Jirnies  Glover,  for  the  appellant. 

Edwin  M.  Fdtj  for  the  respondent. 

Brady,  J. :      ^ 

The  learned  justice  in  the  court  below  regarded  the  important 
question  herein  as  one  arising  from  the  passage  of  the  enabling 
statutes  of  1848  and  1849  in  reference  to  married  women,  and- 
determined  that  the  provisions  of  the  act  of  1849,  under  which 
J[udge  Ingbaham  acted,  did  not  embrace  a  trust  created  by  a  bene- 
ficiary, and  had  no  application  therefore  to  a  trust  of  the  charsicter 
of  that  to  be  considered  herein,  although  created  by  such  bene- 
ficiary after  the  passage  of  such  enabling  acts. 

He  said  on  the  subject:  "The  legislation  of  1848  freed  her 
from  her  peculiar  disabilities,  and  if, 'in.  face  of  this  wholesome 
provision  in  her  favor,  a  married  woman  deliberately  creates  a  valid 
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trust  upon  her  property,  it  must  be  regarded  as  the  act  of  any  other 
person  and  she  must  abide  its  consequences." 

He  also  determined  that  the  trust  was  still  in  existence  and  that 
a  contingent  remainder  depended  upon  it  which  would  vest  upon 
the  death  of  the  cestm  que  trusty  if  she  failed  to  limit  the  right  of 
succession. 

And  he  further  held  that  the  trustees  had  no  legal  power  to  extin- 
guish the  trust,  and  therefore. the  reconveyance  which  was  made  under 
the  order  of  Judge  Inqeaham,  if  effectual  for  any  purpose,  was 
impressed  with  the  trust. 

And  he  further  held  that  the  plaintiff  had  no  status  in  an  action 
for  partition  ;  that  she  was  neither  a  joint  tenant  nor  tenant  in  com- 
mon having  an  estate  of  inheritance  or  for  life  or  for  years  in 
the  premises  in  question. 

Tlie  learned  justice  referred  to  the  case  of  Mc  Whorter  v.  Agnew 
(6  Paige,  111)  which  he  said  involved  a  similar  trust  which  was 
correct.  It  appeared  in  that  case  that  the  husband  and  one  of  the 
trustees  died,  leaving  the  plaintiff  and  a  new  trustee  surviving. 
They  united  in  a  petition  to  the  chancellor  for  leave  to  the  surviving 
trustee  to  account  with  the  plaintiff  in  regard  to  the  trust,  and  for 
permission  to  convey  to  her  the  trust  property  and  praying  that 
he  might  thereupon  be  discharged  from  the  trust.  An  order  to 
tliat  effect  was  accordingly  entered,  and  the  trust  property  was  con- 
'  veyed  to  the  complainant.  The  defendant  who  had  made  a  contract 
for  the  purchase  of  the  property,  was  advised  that  the  real  estate 
forming  the  corpus  of  the  trust  was  inalienable  during  the  life  of 
the  complainant  and  only  alienable  at  her  death  by  will.  But  he 
agreed  to  perform  his  contract  of  purchase,  if  the  court  would 
declare  that  the  complainant  had  a  good  and  valid  title.  The  com- 
plainant, it  appeared  in  that  case,  was  the  possessor  in  fee  of  the 
real  estate  which  formed  (he  subject  of  the  trust,  and  it  also  appeared 
that  the  trust  deed  was  executed  in  1818.  The  deed  had  character- 
istics very  similar  to  those  which  mark  the  trust  deed  executed  by 
the  plaintiff.  The  court  said  that  upon  the  death  of  her  husband 
and  the  reconveyance  to  the  complainant  of  the  legal  estate,  her 
right  to  dispose  of  an  absolute  interest  in  the  property  in  fee 
resulted  from  her  absolute  ownership.    In  other  words  the  exercise 
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of  the  right  was  no  longer  dependent  upon  the  mere  power  reserved 
to  her  in  the  deed  of  settlement. 

And  the  court  further  said :  "  The  object  of  the  deed  of  settle- 
ment was  not  to  deprive  the  complainant  of  the  control  of  her 
property  in  case  of  the  death  of  her  husband  during  her  life,  but 
merely  to  preserve  the  same  for  her  use  and  to  enable  her  to  dis- 
pose of  itby  will,  if  she  should  die  during  her  coverture;"  and 
further  that  the  whole  object  of  the  trust  was  therefore  at  an  end 
by  the  death  of  het  husband ;  and  the  object  of  the  trust  having 
ceased  to  exist,  she  was  entitled  in  equity  to  a  reconveyance  of  the 
legal  estate  from  the  trustee.  And  upon  such  conveyance  the  power 
to  appoint  the  inheritance  by  will  was  merged  in  the  legal  estate, 
both  at  law  and  in  equity. 

This  case,  it  is  thought,  is  an  authority  for  sustaining  the  plain*, 
tiff's  action,  for  the  reason  that  the  object  of  the  settlement  was 
precisely  the  same  as  in  the  case  just  cited,  and'  the  conveyance  to 
her  of  the  trust  estate  by  the  trustee,  under  *and  by  virtue  of  the 
authority  conferred  upon  him  for  that  purpose  by  Judge  Inoraham, 
in  accordance  with  the  act  of  1849,  re-established  the  fee  in  her  and 
her  original  and  absolute  ownership.  The  difference  between  these 
two  cases  in  favor  of  the  plaintiff  arises  from  the  fact  that  the  deed 
of  settlement  signed  by  her  was  executed  in  1857,  and  therefore  ' 
subsequent  to  the  act  of  1849,  which  secured  to  her  by  its  provi- 
sions the  possession  of  her  property,  absolutely  and  free  from  any 
control  of  her  husband  over  it,  and  from  any  liability  for  his  debts. 
The  only  control  to  be  apprehended,  with  such  a  statute  existing, 
was  that  which  would  result  from  the  influence  of  the  husband  over 
his  wife,  and  by  which  she  might  be  induced  to  give  him  full 
power  and  authority  to  make  such  disposition  of  the  property  as 
he  might  think  best.  * 

The  learned  judge  also  referred  to  the  case  of  Dotcglaa  v.  Oruger 
(80  N.  T.,  15),  and  by  which  he  says :  The  Court  of  Appeals  refused 
to  sanction  the  extinguishment  of  a  trust  somewhat  analogous  to 
the  one  under  consideration.  In  that  case  the  beneficiary  was  a 
ward  in  Chancery,  and  upon  her  petition  to  the  chancellor  by  her 
next  friend,  the  marriage  and  settlement  were  approved,  and  the 
conveyance  to  the  trustee  was  directed  to  be  executed  upon  the 
aolenmization  of  the  marriage.     This  was  in  1837.     Subsequently 
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in  November,  18^8,  and  on  the  certificate  and  order  of  a  justice  of 
the  Supreme  Court,  the  trustee  executed  a  deed  purporting  to  con- 
vey to  the  beneficiary,  who  was  the  defendant  in  that  case,  in  fee 
simple  absolute,  all  the  right,  title  find  interest  in  the  land  which 
had  been  conveyed  to  him  upon  trust.  Thereafter  and  in  1857, 
she  and  her  husband  executed  a  mortgage,  which  was  sought  to  be 
foreclosed  in  that  action.  There  were  children  living  who  were 
the  issue  of  tlie  marriage.  On  behalf  of  the  plaintiff,  it  was  claimed 
that  the  trust  was  extinguished.  The  court  said  that  the  trust  was 
not  extinguished,  and  that  upon  the  death  of  the  trustee  in  1868, 
it  vested,  by  virtue  of  the  statute,  in  the  Supreme  Court.  And  the 
court,  in  the  course  of  the  opinion  delivered,  said :  "  The  Supreme 
Court  has  not  the  power  to  destroy  a  valid  trust.  The  purpose  of 
the  statute  was  to  make  these  trust  estates  and  trust  interests  inde- 
structible and  absolutely  inalienable  during  tlie  existence  of  the 
trust." 

And  it  was  further  said :  "  It  is  claimed,  however,  that  the  court 
had  authority  to  sanction  this  conveyance  under  the  act  for  the 
more  effectual  protection  of  the  property  of  married  women,  passed 
in  1848,"  which  it  was  said  contained  nothing  conferring  such  author- 
ity. The  court  further  said  :  "  In  the  act  on  the  same  subject,  passed 
in  1849  (chap.  375,  Laws  of  that  year)  there  was  a  provision  con- 
ferring such  authority  upon  a  justice  of  the  Supreme  Court,  but," 
the  court  said,  "  the. conveyance  by  the  trustee  in  this  case  was  prior 
to  the  passage  of  the  last  named  act,  and  that  act  cannot,  therefore, 
be  invoked  to  uphold  it."  This  case  is  certainly  an  authority  for 
the  proposition  that  the  statute  of  1849  does  confer  authority  upon 
the  Supreme  Court  to  direct  the  conveyance  by  a  trustee  to  the 
cestui  que  trust.  The  Court  of  Appeals,  so  far  as  anything  is  said 
on  the  subject,  clearly  indicates  that  the  act  of  1849  confers  such 
authority,  but  hold  that  it  was  not  applicable  in  that  case  for  the 
reason  that  the  trust  deed  was  executed  prior  to  its  passage.  The 
effect  of  the  act  of  1849  (supra),  and  the  proceeding  under  it  result- 
ing in  the  order  made  by  Justice  Inob  ah  am,  and  the  conveyance  by 
the  trustee  to  the  plaintiff  under  and  by  virtue  of  the  order  which 
he  made  in  the  premises,  all  of  which  was  done  by  competent  power 
and  jurisdiction  conferred  upon  the  Supreme  Court  for  that  purpose, 
establishes,  it  would  seem  beyond  question,  the  right  of  the  plaintiff 
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to  maintain  the  action  for  partition,  as  a  joint  owner  in  fee  of  the 
pieces  of  land  described  in  the  complaint  which  had  been  the  subject 
of  a  trust  deed,  but  which  was  relieved  from  its  covenants,  and  the 
fee  of  the  real  estate  covered  by  it  reinvested  in  her. 

It  may  be.  said  that  the  case  of  Douglas  v.  Onuger  is  in  conflict 
with  the  case  of  Mc  Whorter  v.  AgneWj  but  it  is  not ;  the  facts  are 
different.  As  we  have  seen  in  the  case  of  MoWharter  v.  Agp-eWy 
the  husband  died  prior  to  the  wife,  and  in  the  case  of  Douglas  v. 
Cruger  he  was  Irving  at  the  time  of  the  transfer  to  her  by  virtue  of 
the  order  of  the  court,  and  seems  from  the  case  to  have  been  one  of 
the  defendants  in  that  action.  The  distinction  between  the  two 
cases  indeed  is  quite  apparent  from  this  statement  of  the  court,  viz. : 
"  It  was^suggested  upon  the  argument  that  this  trust  to  Mrs.  Cruger 
is  void  because  not  for  her  life.  It  is  a  trust  for  the  joint  lives  of 
herself  and  her  husband.  If  she  dies  first  it  terminates  with  her 
death.  If  he  dies  first  it  terminates  with  his  death."  The  husband 
of  the  plaintiff  in  this  action  having  died,  ihe  trust  terminated  with 
his  death  ;  and  hence  the  distinction  between  this  case  and  that  of 
Douglas  v.  Ci^^iger^  and  its  harmony  with  the  case  of  Mc  Whorter 
V.  Agnew.  In  one  case  the  trust  had  ceased  by  the  death  of  the 
husband,  and  in  the  other  it  had  not. 

It  may  be  said^further  that  there  was  nothing  in  the  trust  deed 
itself  which  prevented  the  proceedings  referred  to.  Indeed  the 
reliance  of  the  respondents  in  this  case  is  upoQ  a  preamble,  which 
is  as  follows : 

"  And  whereas,  it  is  the  object,  true  intent  and  meaning  of  these 
presents,  to  place  and  vest  all  the  said  real  estate  and  property  of 
the  said  Mary  Elizabeth  Caroline  Gilbert  in  trust  for  her  sole  and 
separate  use  and  benefit,  notwithstanding  her  coverture,  so  as  at  all 
times  hereafter,  during  the  lifetime  of  said  Mary  Elizabeth  Caro- 
Jine  Gilbert,  to  be  free  and  exempt  from  the  present  and  future 
del)ts,  liabilities  and  responsibilities  of  the  said  party  of  the  third 
part,  or  of  any  other  future  husband,  and  of  and  from  his  man- 
agement and  control,  and  to  be  secured  to  the  uses  and  trusts  here- 
inafter mentioned,"  in  connection  with  the  provisions  of  the  third 
clause  in  the  deed. 

An  examination  of  the  deed  itself  will  show  that  the  trusts  were 
therein  distinctly  stated,  and  that  they  relate  exclusively^  thej 
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rparties  named  in  it,  i.  e.^  the  plaintiff,  the  trustees  and  her  intended 
husband,  and  that  the  trusts  do  not  embrace,  as  supposed,  any  right 
or  interest  of  any  future  husband,  whatever  may  have  been  the 
intention  or  object  which  prompted  the  execution  of  ihe  instru- 
ment. The  provisions  in  it  securing  to  the  intended  husband  inde- 
pendent individual  interests  in  the  estate,  depended  upon  her  death 
prior  to  his;  and  if  he  died  before  her,  as  said  in  the  case  of 
McWhorter  v.  Agnew  and  in  Douglas  v.  Oruger  {supra)y  the 
whole  object  of  the  trust  was  at  an  end.  There  is  nothing  in  the 
third  clause  in  any  way  in  conflict  with  this  view,  which,  as  will  be 
seen,  merely  provides  that  upon  the  plaintiffs  neglect  or  omission 
to  make  and  execute  a  last  will  and  testameut,  or  appointment,  or 
instrument  in  the  nature  of  a  last  will  and  testament,  or  if  she  shall 
make  or  execute  the  same  imperfectly  and  insufficiently,  then,  at 
and  upon  her  decease  the  trust  estate  then  remaining  in  the  hands 
of  the  trustees,  or  the  survivor  of  them,  shall  be  conveyed, 
assigned,  transferred,  made  over,  paid  and  delivered  to  such  person 
or  persons,  and  in  the  same  manner,  shares  and  proportions  as  the 
said  estate  would  have  descended  and  passed  if  the  deed  had  not 
been  made ;  that  is  to  say,  should  descend  to  h^r  hei^. 

As  very  properly  observed  by  the  counsel  for  the  appellant,  there 
is  no  trust  estate  for  anybody  after  the  life  estate,,  in  case  of  th^ 
death  of  the  contemplated  husband  prior  to  that  of  the  plaintiff. 
It  is  a  direction  to  transfer  and  deliver,  and  to  traasfer  and  deliver 
according  to  the  law  of  descent,  which  is  nothing  more  than  a 
declaration  of  what  would  necessarily  happen  if  the  plaintiff  con- 
tinued to  be  the  owner  of  the  property  and,  dying  intestate,  left 
persons  capable  of  taking  it  by  descent. 

Having  arrived  at  the  conclusion  that  under  the  act  of  1849  and 
the  order  made  in  pursuance  of  it,  the  estate  of  the  plaintiff,  which 
was  the  subject  of  the  trust  deed,  was  reinvested  in  her  in  fee  sim- 
ple, it  is  unnecessary  to  consider  any  other  question  in  the  case,  if 
there  be  any,  remaining  undisposed  of  pertinent  to  this  controversy. 

For  these  reasons  it  is  thought  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  concurred. 
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Daniels,  J. :  v 

The  language  in  which  section  2  of  chapter  375  of  the  Laws  of 
1849  was  framed  is  so  broad  that  it  may  reasonably  be  construed  as 
including  the  deed  made  by  the  plaintiff  to  her  trustees.  For  it  was 
applied  to  cases  in  which  real  or  personal  estate  or  property  should 
be  held  in  trust  "  under  any  deed  of  conveyance,"  which  would 
clearly  include  a  deed  made  by  the  person  afterwards  intended  to 
be  benefited  by  the  trust.  No  phraseology  could  well  be  broader 
or  more  comprehensively  selected.  It  is  without  exception.  And 
as  none  can  be  implied  from  any  other  portion  of  the  act,  it  should 
be  construed  as  including  the  deed  executed  by  the  plaintiff,  by 
which  her  interest  in  the  estate  was  conveyed  to  the  trustees. 

The  fact  that  she*  reserved  to  herself  a  general  power  of  appoint- 
ment of  the  fee  of  the  estate,  did  not  render  the  statute  inapplicable 
to  this  trust,  for  the  power  was  not  restrained  in  its  exercise  to 
any  specified  person  or  class  of  persons.  It  was  of  the  most  general 
and  unqualified  description,  and  her  right  or  authority  to  make 
use  of  the  power  could  be  in  no  manner  abridged  or  affected  by  a 
reconreyance  of  the  fee  to  her.  Afterwards,  as  well  as  during  the 
continuance  of  the  trust,  her  power  over  the  estate  was  the  same, 
for  she  could  still  devise  it  to  whomsoever  she  cho^,  and  in  default 
of  a  devise  it  would  descend  to  her  heirs,  as  that  was  declared  to 
be  her  intention  by  the  plain  language  of  the  deed. 

The  case,  therefore,  was  within  the  principle  settled  by  Mo  Whor- 
ter  V.  Agnew  (6  Paige,  111).  The  trust  there  was  created,  and,  as  it 
was  held,  lawfully  extinguished  before  the  Revised  Statutes  were 
enacted,  and  when  the  court  was  at  liberty  to  exercise  an  authority 
similar  to  that  conferred  by  the  act  of  1849.  •  The  fact  that  there 
was  a  general  pbwer  of  appointment  reserved,  was  considered  not 
to  stand  in  the  way  of  the  termination  of  the  trust.  (Id.,  116.) 
And  no  feason  is  perceived  why  such  a  general  power  should  now 
prevent  the  policy  of  the  statute,  so  plainly  expressed,  from  being 
carried  into  effect  in  the  present  ease.  The  judgment  was  erroneous 
and  should  be  reversed. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  ey^it 
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Iv   THB   Mattbb   of  THE    COLUMBIAN     INSURANCE 
COMPANY. 

(AocwranNo  of  GEORGE  A.  OSGOOD,  RhCEivEB.) 

Beeeivera  of  insolvent  o/t-porations — accounting  by  tJ^om  —  may  be  recived  and  eon 
tinusd  against  their  exeeiUors —  Code  of  Civil  Procedure,  eees,  414,  452. 

Where,  during  the  pendency  of  proceedings  for  an  accounting  instituted  by  the 
receivers  of  an  insolvent  insurance  company,  one  of  the  receivers  dies,  the  court 
has  power  to  make  an  order  reviving  and  continuing  the  accounting  against 
his  executors  and  directing  them  to  come  into  such  accounting  and  stand  by 
such  orders  and  decrees  as  may  be  made  therein. 

Matter  of  FoOer  (7  Hun,  129)  followed. 

Appeal  from  an  order  directing  that  tjie  proceedings  in  relation 
to  the  acconnting  of  George  A.  Osgood,  as  receiver,  be  revived  and 
continued  against  his  pei*8onal  representatives,  and  that  they  come 
in  and  be  made  parties  to  the  present  accounting. 

John  M.  Bowers^  for  executors  of  George  A.  Osgood,  ^ppellai^ta. 

John  McDonald^  for  petitioning  creditors,  respondents. 

Bbady,  J. : 

The  Columbian  Insurance  Company  appears  to  have  been  adjudged 
insolvent  in  February,  1866,  and  Joseph  Morrison  and  Benajah 
Liffingwell  were  applointed  receivers.  Morrison  having  resigned 
George  A.  Osgood  was  appointed  in  his  place  by  order  of  April 
11,  1866.  Subsequently  Liffingwell  died  and  Cyrus  Curtis  was 
appointed  in  his  place  by  order  of  July  21,  1866. 

Immediately  after  Liffingwell's  death  it  appears  that  his  personal 
representatives  applied  for  and  had  an  accounting.  Subsequently 
and  in  January,  1866,  Messrs.  Osgood  and  Curtis  accounted,  in  pur- 
suance of  an  order  of  this  court  on  a  reference,  and  the  report  of 
the  referee  was  confirmed. 

It  further  appears  that  in  1874  there  was  another  accounting 
instituted  on  the  petition  of  these  receivers  which  was  referred  to 
Charles  A.  Peabody,  Esq.  Pending  this  reference  Mr.  Curtis  died 
and  John  P.  Paulison  was  appointed  receiver  in  his  place,  and  the 
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execatore  of  Curtis  were  brought  into  the  accounting  by  order 
duly  made  upon  their  consent. 

Pending  this  proceeding  Mr.  Osgood  died  leaving  a  will  which 
was  duly  probated  and  in  which  he  named  as  his  executors  tlie 
present  appellants,  William  H,  Osgood  and  Eliza  Y.  Osgood,  both 
of  whom  were  duly  qualified.  Thereupon  and  in  due  time  a  peti* 
tion  emanating  from  the  proper  source  was  presented  at  Special 
Term  asking  for  an  order  reviving  and  continuing  the  accounting 
against  such  executors,  and  directing  them  to  come  into  such 
accounting  and  to  stand  by  such  orders  and  decrees  as  might  be 
made  therein.  The  application  was  granted  and  from  the  order  thus 
made  this  appeal  was  taken.  The  learned  justice  in  the  court  below 
based  his  decision  upon  the  Matter  of  Foster  (7  Hun,  129),  Liver- 
more  V.  Bavnhridge  (49  N.  T.,  130)  and  sections  414  and  452  of 
the  Code  of  Civil  Procedure. 

The  power  of  the  court  to  make  this  order  is  elaborately  dis- 
cussed in  the  briefs  of  both  the  appellants  and  the  respondents,  but 
the  adjudication  first  mentioned,  namely,  the  Matter  of  Foster^  is 
regarded  as  decisive  of  the  power  and  authority  of  the  court  to 
make  the  order  and  the  propriety  of  directing  it  as  well.  There 
is  no  difference  in  principle  between  the  two  cases.  In  the  Mat- 
ter of  Foster^  Mr.  Hoguet  was  one  of  the  trustees  to  carry  out  the 
provisions  of  the  will  of  James  Foster,  Jr.,  and  while  acting  as 
such  trustee  he  presented  his  petition  to  be  relieved  from  the  trust, 
and  such  proceedings  were  had  that  the  prayer  of  his  petition  was 
granted.  It  was  held  that  the  order  then  made  was  conclusive  upon 
persons  made  parties  to  the  proceeding  unless  subsequently  opened 
or  vacated  by  the  court,  or  set  aside  for  some  alleged  fraud  by 
<  direct  action  for  that  purpose.  Subsequently,  on  application  by  the 
cestui  que  trusty  the  order  was  opened  and  an  accounting  ordered. 
Pending  the  accounting  Mr.  Hoguet  died  and  an  application  was 
made  for  an  order  reviving  and  continuing  the  proceedings  against 
his  personal  representatives.  It  was  contended  in  that  case  that 
the  order  to  revive  the  abated  proceeding  could  not  be  supported, 
and  in  the  dissenting  opinion  which  was  delivered  it  was  argued 
that  the  laws  affecting  and  controlling  the  revival  of  proceedings 
related  to  actions  only  and  not  to  special  proceedings,  but  this  view 
did  not  prevail.     The  principle  applied  to  that  matter  must  con- 
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trol  in  this  therefore.  The  power  of  the  court  over  the  proceed- 
ing cannot  be  questioned,  nor  can  the  power  of  the  court  over  one 
of  its  officers  be  the  subject  of  debate. 

The  receiver  is  an  officer  of  the  court  and  is  a  quctsi  trustee  whose 
duty  it  is  to  gamer  up  the  estate  to  which  his  appointnieut  relates 
and  hold  it  for  such  distribution  as  the  court  may  direct.  It  is 
therefore  in  cuatodia  legis. 

The  same  authority  may,  be  exercised  over  him  as  over  a  trustee, 
and  indeed  the  jurisdiction  of  the  court  over  him  is  less  restricted 
than  over  the  trustee,  whose  duties  and  obligations  may  b6  limited 
by  the  power  which  created  it.  There  can  be  no  question  that  the 
proceeding  could  not  be  continued  without  the  presence  of  the 
executors  of  the  receiver,  and  it  must  be  supposed  also  that  they 
are  in  possession  of  such  information  as  may  be  necessary  to  enable 
them  properly  to  protect  the  interests  of  the  testator,  while  doing 
justice  to  the  creditors  of  the  company  of  which  their  testator  was 
appointed  receive;*.  It  must  be  said  ako  that  if  any  doubt  existed 
as  to  the  power  of  the  court  to  make  the  order  appealed  from,  sec- 
tion 4:52  of  the  Code  of  Civil  Procedure  is  sufficiently  broad  in  its 
provisions  to  confer  the  authority.  It  declares  that  the  court  may 
determine  the  controversy  as  between  the  parties  before  it,  and  that 
where  a  complete  determination  of  such  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  musr  direct  them  to 
be  brought  in.  The  word  used  in  this  section  is  not  "  action,"  but 
"controversy,"  and  it  necessaiily  embraces  such  a  proceeding  as 
this.  The  coming  in  of  the  executors  of  Mr.  Osgood  was  abso- 
lutely necessary  to  determine  the  controversy,  and  as  the  proceeding 
was  pending,  it  seemed  to  be  unnecessary  circumlocution  to  require 
the  petitioners  to  commence  de  novo^  and  in  another  form,  accord- 
ing to  some  of  the  earlier  cases,  which  intimate  that  the  revival 
can  be  accomplished  only  by  an  action  for  that  purpose.  It  is 
unnecessary,  however,  to  extend  this  discussion,  because  the  Matter 
of  Foster  is  regarded  as  one  in  which  the  discussion  covered  the 
point  involved  in  this  appeal,  and  as.  adverse  in  its  results  to  the 
appellant's  success. 

The  order  appealed  from  must  therefore  be  affirmedi  but  mib* 
out  costs. 
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PANIELS,  J.  : 

The  concliieion  for  the  affirmance  of  the  order  is  well  sustained 
by  the  legal  necessities  of  the  case,  as  well  as  by  precedent  authority. 
The  appeal  therefore  is  groundless*;  and  the  costs  and  disbui^se- 
ments  of  the  respondent  should  follow  the  affirmance  of  the  order. 

Davis,  P.  J. : 

I  concur  that  the  order  should  be  affirmed.  There  seems  to  me 
to  be  no  good  reasons  which  should  excuse  the  appellant  from  the 
usual  costs  of  the  appeal.  I  concur  with  my  Brother  Daitibls  that 
the  affirmance  should  be  with  costs  and  disbursements. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


WALLACE  SHILLITO  and  Others,  Appbllaots,  v.  EMMA 
B.  EEINEKINGj.Ebspondknt,  Lcpleadkd  wnn  JOHN  W. 
EEINEKING. 

Chn^ract—is  to  be  governed  bjf  the  law  qf  the  place  of  its  petformariee--ipAenth0 
gueitikm  ae  to  %Dhat  law  is  to  gotern  shovJld  be  submitted  to  the  jury. 

This  action  was  brought  upon  a  promiBSory  note  given  by  the  defendants,  resi- 
dents of  Indiana,  to  the  plaintiffs,  residents  of  Cincinnati,  Ohio.  The  defendant 
John  being  indebted  to  the  plaintiffs  it  was  agreed  that  a  note  should  be  given 
for  the  amount  due,  signed  by  him  and  his  wife,  and  that  the  latter  should 
charge  her  separate  estate  wiih  its  pa^onent.  The  note  in  suit  was  accordingly 
given,  and  a  clause  so  binding  the  property  of  the  wife  inserted.  It  waa 
made  and  delivered  in  Indiana,  dated  Cincinnati,  and  made  payable  at  — — . 
By  the  laws  of  Indiana  such  a  note  was  not,  and  by  those  of  Cincinnati  it  was, 
binding  upon  the  wife. 

Upon  the  trial  the  plaintiffs'  counsel  asked  to  be  allowed  to  go  to  the  jury  upon 
the  question  as  to  where  the  parties  intended  the  contract  should  be  performed, 
and  with  reference  to  what  law  they  contracted. 

J3bld,  that  the  court  erred  in  refusing  the  request  and  nonsuiting  the  plaintiffs. 

Appeal  from  a  judgment  dismissing  the  complaint^  entered  upon 
the  trial  of  this  action  at  circuit. 

John  M.  Bowers^  for  the  appellants. 

Digitized  by  VjOOQIC 


JoJm  Z.  Logom^  for  the  respondent. 
Hn— Vol.  XXX        44 


846  SHILLITO  v.  REESTEKINQ. 

FiBST  Department,  August  Term,  1888. 

Brady,  J. : 

This  action  was  brought  to  recover  on  a  promissory  note  made  by 
the  defendants,  who  were  residents  of  the  State  of  Indiana,  The 
defendant  John  W.  was  indebted  to  the  plaintiflfs,  who  were  mer- 
chants residing  in  Cincinnati,  Ohio,  for  an  overdue  account.  Their 
agent  called  upon  John  W.  about  the  indebtedness  named  and  had 
interviews  both  with  him  and  his  wife,  the  other  defendant.  At 
these  interviews  she  offered  to  mortgage  her  property  in  this  State 
to  secure  the  indebtedness,  and  both  also  offered  to  pay  the  debt  in 
weekly  installments  of  fifteen  dollars.  But  finally  on  the  11th  of 
October,  1879,  the  plaintiffs'  agent  offered  to  accept  a  note  from  the 
defendants  for  the  indebtedness,  provided  Mrs.  Eeineking  would 
bind  her  separate  estate,  to  which  she  agreed,  whereupon  the  note 
in  suit  was  drawn  and  is  as  follows : 

"  $691.03.  "  CmoiKNATi,  October  11, 1879. 

One  day  after  date  we,  or  either  of  us,  promise  to  pay  to  the 
order  of  John  Shillito  .&  Co.  five  hundred  and  ninety-one  doHars 

and  three  cents,  negotiable  and  payable  at ,  and  I  hereby  charge 

my  individual  property  with  the  payment  of  this  note,  value  received, 
without  iony  relief  from  valuation  or  appraisement  laws,  with  inter- 
est at  the  rate  of  eight  per  cent  per  annum,  after  maturity,  and 
attorney's  fees. 

No.  .    Due  12-16  October. 

EMMA  B.  EEINEKING. 
JOHN  W.  EEINEKING." 

The  note  was  given  to  John  W.  by  the  plaintiffs'  agent,  with 
instructions  that  his  wife  must  sign  it  first,  and  that  he  must  read 
and  explain  to  her  the  clause  binding  her  separate  estate.  It  appears 
from  the  evidence  that  he  took  the  note  across  the  room  to  where 
she  was  standing  at  a  kind  of  writing  table,  which  had  on  it  pens 
and  ink ;  held  the  note  in  his  hand  and  engaged  in  some  conversa- 
tion with  her  which  the  agent  did  not  hear,  and  then  brought  the 
note  to  the  agent  signed.  The  answer  of  the  defendant  Emma 
denied,  upon  information  and  belief,  every  allegation  in  the  com- 
plaint ;  set  up  a  former  action  against  her  in  the  courts  of  Indiana, 
and  then,  upon  information  and  belief,  alleged  that  the  debt  sought 
to  be  charged  upon  her  in  this  action  was  one  created  by  John  W. 
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Eeineking,  her  husband,  and  that  she  was,  at  the  time  mentioned  in 
the  complaint,  and  still  is,  a  married  woman,  possessed  of  a  sepa- 
rate estate,  and  as  such  alleges  that  she  is  hot  responsible  for  the 
debts  of  her  husband. 

It  will  have  been  perceived  that  the  note  was  dated  at  Cincinnati 

and  payable  at ,  thus,  no  place  being  stated  for  the  payment  of 

the  note.  Upon  the  trial,  it  was  admitted  by  the  defendants'  counsel 
that  the  statutes  of  Ohio  permit  a  married  woman  to  make  a  con- 
tract in  relation  to  her  sepamte  estate,  and  is  the  same  in  that  respect 
as  the  statute  of  this  State.  He  moved,  however,  to  dismiss  the 
complaint  upon  the  ground  that  the  note  in  suit  was  made  and 
delivered  in  Indiana,  and  being  payable  in  Indiana  it  was  a  con- 
tract of  that  State  in  which  the  common  law  prevailed,  and  was 
therefore  void. 

The  plaintiff  then  requested  to  be  allowed  to  go  to  the  jury  on 
the  question  as  to  where  th^  parties  intended  the  contract  should 
be  performed,  and  with  reference  to  what  law  they  contracted, 
which  request  was  denied  by  the  court  and  the  plaintiff  duly 
excepted.  Whereupon  the  court  dismissed  the  complaint,  to 
which  the  plaintiff  excepted. 

It  is  conceded  that  by  the  laws  of  Indiana  the  note  could  not  be 
enforced,  but  by  the  laws  of  Ohio  it  is  valid.  It  will  have  been 
perceived  that  the  negotiations  which  took  place  between  the  agent 
of  the  plaintiffs  and  the  defendants,  to  secure  the  payment  of  the 
debt  of  the  defendant  John  W.,  were  marked  by  the  willingness  of 
the  defendant  Emma  to  appropriate  her  property  to  accomplish  the 
object  in  view,  and  the  note  contained  a  statement  as  follows :  ^^And 
I  hereby  charge  my  individual  property  with  the  payment  of  this 
note." 

There  can  be  po  doubt  that  the  defendant  knew  the  obligation 
which  she  assumed  and  the  jeopardy  in  which  she  placed  her  indi- 
vidual property  by  signing  the  note  for  her  hueband's  debt,  and  the 
fact  that  the  note  was  dated  at  Cincinnati,  was  a  circumstance  show- 
ing that  the  plaintiffs  intended  that  the  contract  should  be  governed 
by  the  laws  of  Ohio,  and  thus  made  effective.  And  it  seems  to  be 
a  necessary  legal  consequence,  from  that  fact  and  the  other  circum- 
stance to  which  reference  has  been  made,  that  the  plaintiff  was 
entitled  at  least  to  have  the  question  submitted  as  to  where  the 
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parties  intended  the  contract  shoald  be  performed,  and  in  reference 
to  what  law  they  contracted.  This  question  seems  to  have  been 
recently  examined  by  the  Supreme  Court  of  the  United  States  in 
PriiGhard  v.  Norton  (reported  in  the  Alb.  Law  Jour.,  December  16, 
1882  [vol.  26],  p.  491).  The  court  held  there  that  the  question  of  the 
validity  of  a  bond,  as  dependent  upon  the  sufficiency  of  its  consid- 
eration, is  not  a  matter  of  procedure  and  remedy  to  be  governed 
by  the  lex  fori^  but  belongs  to  the  substance  of  the  contract,  and 
must  be  determined  by  the  law  of  the  seat  of  the  obligation,  and 
that  in  every  forum  a  contract  is  governed  by  the  law  with  a  view 
to  which  it  is  made,  because  by  the  consent  of  the  parties  that  law 
becomes  a  part  of  their  agreement ;  and  it  is  therefore  to  be  pre- 
sumed, in  the  absence  of  any  express  declaration  or  controlling  cir- 
cumstances to  the  contrary,  that  the  parties  had  in  contemplation  a 
law  according  to  which  their  contract  would  be  upheld,  rather  than 
one  by  which  it  would  be  defeated.  It  was  also  said  in  that  case 
that  the  law  which  is  to  decide  upon  the  nature,  interpretation  and 
validity  of  an  engagement,  which  the  parties  have  either  expressly 
or  presumptively  incorporated  into  their  contract  as  constituting 
its  obligation,  has  never  been  better  described  than  it  was  incident- 
ally by  Chief  Justice  Maeshall  in  Wayvian  v.  Southard  (10 
Wheat.,  48),  where  he  defined  it  as  a  principle  of  universal  law  — 
"  the  principle  that  in  every  forum  a  contract  is  governed  by  the 
law  with  a  view  to  which  it  was  made."  And  it  is  shown  that  this 
principle  has  been  adopted  in  other  cases,  and  reference  is  made  to 
other  authorities,  elementary  and  otherwise,  showing  the  existence 
of  this  principle  as  one  recognized  by  the  law  of  contracts. 
^  Upon  the  authority  of  that  adjudication,  therefore,  when  we  have 
reached  the  doctrine  that  a  court  may  look  into  the  surroundings 
and  consider  all  the  facts  and  circumstances  bearingupon  the  mak- 
ing of  a  contract,  for  the  purpose  of  ascertaining  the  intended 
place  of  its  performance,  and  ascertain  that  the  principle  just  stated 
is  applicable,  all  affirmative  adjudications  resting  upon  the  form  of 
the  note  itself  become  valueless  in  explanation  of  the  rule  which 
shall  govern  in  the  consideration  of  the  case.  The  element  of 
intention  then  becomes  paramount,  and  therefore  controlling. 

For  these  reasons  it  is  thought  that  the  court  below  erred  in 
refusing  to  submit  the  case  to  the  jury,  as  requested  by  the  plaintiffii' 
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eoanael.  If  the  •question  had  been  submitted  to  them,  and  thej 
had  found  that  the  defendant  Emma  contracted  expreaslj  with 
reference  to  the  law  of  Ohio,  the  verdict  would  necessarilj  be  upheld. 
And  it  may  be  stated,  in  conclusion,  that  if  such  was  not  the  inten- 
tion, then  the  giving  of  a  note  was  an  idle  ceremony,  by  which 
she  incurred  no  obligation  and  the  phdntifiEs  received  no  security. 

For  these  reasons  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  concurred. 

Daniels,  J. : 

By  dating  the  note  at.  Cincinnati,  where  the  persons  to  w:hom  it 
was  delivered  resided,  it  must  have  been  intended  that  the  makers 
should  pay  the  note  there,  as  no  other  place  of  payment  was  desig- 
nated by  the  note.  The  place  of  performance  was  the  residence  of 
the  creditors ;  and  the  validity  of  the  agreement  depended  ilpon 
the  laws  of  the  State  of  Ohio.  By  the  laws  of  that  State  it  was 
legal  and  binding,  and  the  plaintifEs  should  have  been  allowed  to 
recover  upon  it  I  agree  therefore  to  a  reversal  of  the  judgment 
and  another  trial  of  the  action. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


EOSIE  .  HUGHES,    JOSEPH     HUGHES     and     NELLIE      IISTSS 

'  163a  218 

HUGHES,  Appellants,  v.  JAMES  HUGHES  and  JAMES 
HUGHES,  Jb.,  a  Minob,  Kbspondbnts. 

BBHrtUian-^iohen  an  action  may  be  maintainsd  by  tenants  in  remaind&r^  Code  qf 
QveU  Procedure,  sec  1688. 

Ftonoas  holding,  as  Joint  tenants  or  tenants  in  common,  a  vested  remainder  or 
reversion  in  real  property  can  only  maintain  an  action  for  its  partition,  during 
the  continuance  of  the  prior  estate  therein,  in  the  particular  cases  specified  In 
section  1588  of  the  Code  of  Civil  Procedure. 

Such  an  action  can  only  be  maintained  where  an  actual  division  can  be  made 
between  the  claimants,  without  great  prejudice  to  the  owners. 

In  no  case  can  a  sale  of  the  property  be  ordered.  r^  ^  ^ ^T ^ 
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Appeal  from  a  judgment  dismissing  the  comjriaint,  entered  npon 
the  trial  of  this  action  at  a  Special  Term. 

Samuel  O.  Colurtney  and  James  P.  Niemaok,^  for  the  appellants. 

A.  J.  Simpson^  for  the  respondents. 

Daniels,  J. : 

The  plaintifib  brought  this  action  to  obtain  a  judgment  making 
partition  of  real  estate,  to  which  they  had  become  entitled  as  the 
heirs  of  Ellen  Hughes,  subject  to  a  life  estate  in  James  Hughes,  her 
husband,  as  tenant  bj  the  courtesy.  The  estate  of  the  life  tenant 
was  not  impeached  in  any  manner  in  the  action,  but  it  was  sus- 
tained as  a  legal  interest ;  and  under  the  law  as  it  was  administered 
previous  to  the  present  Code  of  Civil  Procedure  such  an  action 
could  not  be  maintained  by  the  persons  whose  title  to  the  property 
was  only  that  of  remaindermen  or  reversioners.  {SuUman  t.  Stdlir 
van,  66  N.  Y.,  37.)  And  Jenkins  v.  JFahey  (73  id.,  355)  was  in  no 
sense  inconsistent  with  this  determination,  for  there  the  right  to 
prosecute  an  action  for  partition  was  sustained  upon  the  fact  that  it 
was  invoked  in  favor  of  tenants  for  life,  who  were  in  the  possession 
of  the  property.  The  case  of  Morse  v.  Morse  (85  N.  Y.,  53)  has 
still  less  to  do  with  the  right  of  a  remainderman  or  reversioner  to 
maintain  an  action  for  the  partition  of  the  estate;  and  Therassoti  v. 
White  (52  How.,  62)  is  in  no  respect  inconsistent  with  the  judg- 
ment ordered  at  the  triaL  In  Chism  v.  Keith  (1  Hun,  589)  it  is 
true  that  such  an  action  between  parties  having  title  in  remainder 
was  sustained  under  the  preceding  statute.  But  by  the  determina- 
tion afterwards  made  in  Sullivan  v.  Sullivan  {stcpra)y  this  dedsion 
must  be  held  to  have  been  deprived  of  its  authority. 

As  the  provisions  of  the  present  Code  have  been  enacted,  an 
action  for  partition  is  allowed  to  be  Qiaintained  by  joint  tenants,  or 
tenants  in  common  in  a  vested  reminder  or  reversion  in  a  specified 
class  of  cases.  (Code  Civil  Pro.,  §  1533.)  But  this  right  has  been 
expressly  limited  to  property  which  is  capable  of  an  actual  division 
between  the  claimants. 

When  no  such  partition  or  division  of  the  property  can  be  niade, 
there  this  section  of  the  Code  has  prohibited  the  maintenance  of 
such  an  action.  For  it  has  been  declared  that  the  property  can- 
not be  sold  in  such  an  action,  and  further,  '*  if  it  appears  ia  any 
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stage  thereof  that  partition  cannot  be  made  without  great  preju- 
dice to  the  owners,  the  complaint  must  be  dismissed."  It  did  so 
appear  in  the  present  action  ;  for  a  sale  of  the  property,  if  it  could 
be  ordered,  would  deprive  the  life  tenant  of  a  large  portion  of  its 
ordinary  income,  limiting  and  restricting  him  to  the  low  rate  of 
interest  which  might  be  derived  from  an  investment  of  the  proceeds. 
It  also  appeared  that  the  property  itself  could  not  be  partitioned,  for 
it  consisted  of  a  single  lot  of  land  of  about  the  usual  dimension  of 
lots  in  the  city  of  New  York. 

From  the  description  given  of  this  lot  of  land  in  the  complaint 
and  in  the  decision  of  the  court,  it  is  entirely  clear  that  no  actual 
partition  of  it  can  be  made.  The  only  mode  by  which  it  could  be 
divided  would  be  a  sale,  and  such  a  sale  at  the  suit  of  these  plain- 
tiffs has  been  positively  prohibited  by  the  provision  of  the  Code  to 
which  reference  has  been  made.  Other  sections  have  been  referred 
to  and  relied  upon  as  apparently  sustaining  the  right  of  the  plaintiffs 
to  maintain  this  action  during  the  continuance  of  this  life  estate. 
But  they  contain  nothing  which  will  permit  the  court  to  direct  a 
sale  of  this  property  for  the  purpose  of  making  a  partition  of  it,  in 
violation  of  the  positive  restraint  created  by  this  preceding  section. 
For  these  reasons,  as  well  as  those  assigned  in  the  opinion  at  the 
Special  Term,  the  judgment  was  right  and  it  should  be  affirmed, 
with  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


THE  PKODUCE  BANK,  Appellant,  v.  MAEY  D.  BACHE,      . 
Respondent,   Impleaded    wtth    ANDREW  J.  BACHE   and       75  nSI 
JAMES  BALDWIN.  IjTlJj 

J)r€^ — indortement  of,hy  a  married  tooman  —  token  she  may  show  that  she  received 
no  consideration  for  eo  doing. 

This  action  was  brought  by  the  plaintiff  upon  a  draft  drawn  by  one  Bache  to  the 
order  of  and  indorsed  by  himself,  and  also  by  his  wife,  who  by  her  indorsement 
decUred  it  to  be  a  lien  upon  her  real  and  personal  estate.  Upon  the  trial  the 
wife  claimed,  and  produced  evidence  tending  to  prove,  that  the  note  was  given 
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for  an  existing  indebtedness  due  from  her  husband  to  the  plaintiff;  that  she 
received  no  consideration  for  indorsing  it,  and  charged  the  payment  thereof 
upon  her  real  and  personal  property,  at  the  instance  and  request  of  the  plain- 
tiff's president,  for  the  sole  purpose  of  having  the  paper  in  the  bank  appear,  in 
form,  to  be  a  proper  and  legal  evidence  of  an  existing  indebtedn^,  and  satis- 
factory in  form  to  the  bank  examiner.  # 
Hdd,  that  these  facts  if  proved  showed  that  there  was  no  consideration  to  sup- 
port her  contract  for  indorsement  an^  constituted,  as  to  her,  a  defense  to  the 
action. 

Appeal  from  a  judgment  in  favor  of  the  defendant  Maiy  D. 
Bache,  recovered  on  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  made  upon  the  minutes  of  the  jostice 
before  whom  the  action  was  tried. 

JoJm  L.  CadnjoaladeTy  for  the  a])pellant« 

Samud  H.  RcmdaU^  for  the  respondent. 

Daniels,  J. : 

The  action  was  brought  to  recover  the  amount  due  upon  a  draft 
for  $8,700  drawn  by  the  defendant  Andrew  J.  Bache  upon  James 
L.  Baldwin,  dated  on  the  11th  of  November,  1878,  and  payable 
sixty  days  thereafter  to  the  order  of  the  drawer.  I^t  was  indorsed 
by  the  defendant,  and  by  the  terms  of  her  indorsement  she  declared 
it  to  be  a  lien  on  her  real  and  personal  estate ;  and  as  the  facts  were 
set  out  in  the  answer  under  which  the  indorsement  was  alleged  to 
have  been  made,  the  chief  defense  consisted  of  the  want  of  con- 
sideration. The  indebtedness  for  which  the  draft  was  given  had 
originated  in  discounts  made  by  the  bank,  but  for  the  payment  of 
which  the  respondent  was  not  liable.  The  indebtedness  was  carried 
along  by  renewals  until  the  draft  in  controversy  was  given,  and  the 
evidence  tended  very  directly  to  show  that  the  language  in  terms 
charging  the  real  and  personal  property  of  the  defendant  by  the 
indorsement  was  placed  upon  the  draft  a,t  the  instance  and  request 
of  the  president  of  the  bank  for  the  sole  purpose  of  having  the 
paper  in  the  bank  appear  in  form  to  be  a  proper  and  legal  evidence 
of  an  existing  indebtedness.  She  received  no  consideration  for  the 
indorsement,  and  appeared  to  have  made  it  solely  and  wholly  at 
the  instance  and  request  of  the  president  of  the  bank  in  order  to 
give  the  paper  the  appearance  of  regular  business  paper.     Whether 
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fihe  did  give  it  in  that  manner  was  the  main  point  in  controversy 
upon  the  trial ;  and  further  evidence  in  support  of  this  theory  was 
given  to  the  effect  that  she  was  not  expected  to  pay  the  paper,  but 
that  her  indorsement  in  this  form  was  desired  to  render  it  satisfac- 
tory to  the  bank  examiner.  The  contract  of  indorsement,  like  all 
others,  requires  a  consideration  to  render  it  legal  and  binding  upon 
the  indorser ;  and  if  it  was  true  that  she  indorsed  the  draft  in  this 
form  at  the  instance  of  the  president  of  the  bank  merely  to  give  it 
the  appearance  of  available  paper,  then  as  the  debt  was  not  her's 
there  was  no  consideration  which,  in  legal  contemplation,  would 
sustain  her  liability  as  a  married  woman  upon  the  indorsement. 
The  evidence  as  to  this  fact  was  not  very  conflicting,  certainly  suffi- 
cient was  shown  in  favor  of  the  defendant  to  warrant  the  jury  in 
concluding  her  theory  to  be  the  true  one  in  the  case,  and  for  that 
reason  they  could  very  well  find,  as  they  did,  a  verdict  in  her  favor. 

The  bank  was  not  a  honafde  holder  of  this  paper  for  value,  even 
if  they  did  surrender,  upon  receiving  it,  preceding  obligations  held 
for  the  same  indebtedness,  for  the  reasons  that  the  knowledge  of  the 
president  of  the  bank  of  the  manner  in  which  the  indorsement  was 
obtained,  and  the  fact  that  it  nad  no  consideration  to  support  it, 
was  notice  to  the  bank  of  this  infirmity  in  the  indorsement.  In 
these  respects  the  case  differed  from  that  of  The  Chrooeri  Bank  v. 
Penfidd  (69  N.  T.,  602),  and  the  other  anthorities  cited  in  support 
.  of  the  appeal,  for  in  them  the  liability  was  incurred  at  the  instance 
of  the  debtor  himself  to  enable  him  to  obtiftn  further  time  for  the 
payment  of  the  debt.  And  as  the  paper  was  made  to  be  so  nsed, 
the  forbearance  obtained  by  means  of  it  formed  a  legal  considera- 
tion for  the  extension  of  the  credit,  and  the'  indorser  consequently 
became  legally  liable  to  pay  the  debt. 

The  evidence  which  was  given  npon  the  trial  was  properly 
received,  for  it  is  always  competent  against  the  party  redfeiving  snch 
paper,  in  the  manner  in  which  this  was  received  by  the  bank,  to 
prove  as  a  matter  of  fact  that  it  was  made  without  consideration, 
and  that  the  party  who  would  be  otherwise  chargeable  never  became 
legally  liable  upon  it,  and  the  evidence  taken  npon  the  trial  was  all 
pertinent  proof  for  these  purposes. 

A  further  defense  was  made  that  the  defendant  was  not  charged 
as  indorser  by  a  proper  protest  of  the  paper,  but  under  the  evidence 
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that  point  likewise  became  a  question  of  fact  for  the  jury,  and  it 
was  submitted  to  them  in  as  favorable  a  manner  as  the  plaintiff  had 
any  reason  to  claim  it  should  be.  If  that  had  been  the  only  diffi- 
culty in  the  case  the  plaintiff  would  probably  have  encountered  np 
obstacle  in  the  way  of  recovering  a  verdict  against  this  defendant. 
The  serious  trouble  in  the  case  arose  under  the  evidence  tending  to 
show  a  want  of  consideration  for  this  indorsement  and  charge  on 
the  part  of  this  defendant ;  that  was  very  properly  as  well  as  carefully 
submitted  to  the  jury;  and  as  there  are  no  exceptions  in  the  case 
upon  which  the  verdict  can  be  set  aside,  the  court  cannot  interfere 
with  the  result  on  this  appeal.  The  points  to  be  decided  were  mat- 
ters of  fact  upon  which  sufficient  evidence  was  given  to  warrant  the 
result  reached  by  the  jury.  The  judgment  and  order,  therefore, 
should  be  affirmed. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  and  order  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Rbspohd. 
ENTs,  V.  EDWARD  HOVEY,  Appellant. 

Practice  —  moUan  for  a  new  trial  in  a  capital  oaee  upon  the  ground  of  newly  dieeovered 
emdenee  —  Code  of  CnminaX  Procedure^  sece,  405,  466  and  517  —  WluU  muet  be 
shown  to  justly  the  court  I9»  making  the  order  —  appealability  of  euch  order  to  the 
General  Term. 

The  defendant  was  tried  and  convicted  of  murder  in  the  first  degree  for  shooting 
his  sister-in-law  on  April  20, 1882.  There  was  present  at  the  time  of  the  shoot- 
ing of  the  deceased,  the  defendant  and  his  wife.  The  defendant  was  exanuned 
in  his  own  behalf  and  testified  that  the  shooting  was  accidental,  stating  in 
detail  how  it  occurred  and  w^t  he  did  and  said  on  that  day.  It  appeared  by 
the  testimony  of  several  of  the  witnesses,  and  to  some  extent  by  the  testimony 
of  the  defendant  himself,  that  he  had  been  drinking  for  some  days  before  the 
commission  of  the  crime,  and  that  he  was  intoxicated  at  the  time  of  its  com- 
mission. The  conviction  was  affirmed  by  the  General  Term  on  March  twenty- 
second,  and  by  the  Court  of  Appeals  on  July  5th,  1888. 

On  July  11, 1883,  the  defendant  moved  for  a  new  trial,  under  sections  466, 466  and 
in  of  the  Code  of  Criminal  Procedure,  upon  the  gioand  of  newly  discovered 
evidence.  The  affidavits,  which  were  made  by  public  officers  attached  to  tha 
police  and  prison  force  of  New  York,  tended  to  show  that  the  defendant  WM 
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arrested  on  April  16,  1883,  and  committed  to  prison  for  three  da3r8  for  intoxica- 
tion ;  that  at  the  time  of  his  arrest  and  while  in  prison  he  talked  wildly  and  acted 
violently  so  that  it  was  necessary  to  confine  his  hands,  and  that  at  the  time  of  his 
discharge  he  had  not  fully  recovered  from  the  effects  of  the  liquor;  that  upon 
the  day  after  his  arrest  for  the  homicide  the  city  physician  visited  him  and 
foimd  him  in  a  highly  nervous  and  excited  condition,  the  result  of  the  excessive 
use  of  alcohol ;  that  he  complained  of  being  unable  to  sleep  or  control  himself  ^ 
which  symptoms  resulted  from  the  abuse  of  alcohol  and  the  deprivation  of  seda- 
tives he  had  been  in  the  habit  of  taking;  that  he  was  under  treatment  for  these 
troubles  for  some  two  weeks;  that  in  the  opinion  of  the  said  physician  at  the 
time  of  such  examination  the  mind  of  the  prisoner  was  in  such  a  condition 
that  he  was  oblivious  of  his  actions  during  the  week  preceding  said  examina- 
tion. These  facts  were  not  commimicated  to  the  defendant's  counsel  until 
the  latter  part  of  June,  1888. 

Edd,  that  it  was  not  probable  that  the  evidence,  if  received,  would  have  changed 
the  verdict. 

That  the  evidence  had  not  been  discovered  since  the  trial  within  the  meaning  of 
the  said  section,  inasmuch  as  the  facts  of  his  arrest,  confinement  an^  sickness 
must  have  been  known  to  the  defendant,  although  he  might  not  have  known 
the  exact  condition,  physically  and  mentally,  in  which  he  then  was,  and  that 
it  was  his  duty  to  have  made  these  facts  known  to  his  counsel  if  he  deemed 
them  important;  that  the  only  fact  newly  discovered  was  that  it  might  have 
been  of  some  importance  to  himself  if  evidence  of  these  facts  had  been  pro- 
duced on  the  trial. 

That  as  the  condition  and  mental  operations  of  the  defendant  were  questions 
necessarily  involved  upon  the  trial  the  evidence  was  cumulative. 

That  the  failure  of  the  defendant  to  produce  the  evidence  upon  the  trial  was  due 
to  his  want  of  diligence. 

A  majority  of  the  court  were  of  the  opinion  that  the  order  of  the  Special  Term 
was  not  appealable  to  the  General  Term,  but  concluded  to  hear  the  appeal 
without  finally  determining  this  question,  because  one  of  the  judges  entertained 
a  different  opinion  and  because  the  cas^  was  a  capital  one. 

Appeal  from  an  order  of  the  Special  Term  denying  a  motion  for 
a  new  trial,  made  under  sections  517,  465  and  466  of  the  Code  of 
Criminal  Procedure,  upon  the  gronnd  of  newly  discovered  evidence. 

Upon  the  hearing  a  motion  was  made  to  dismiss  the  appeal  upon 
the  ground  that  the  order  of  the  Special  Term  was  not  appealable. 

The  defendant  was  sentenced  on  the  29th  day  of  September,  1883, 
to  be  hanged  for  murdering  his  wife  on  April  20, 1882,  by  shooting 
her.  The  conviction  was  affirmed  on  appeal  to  the  General  Term 
(29  Hun,  382)  on  March  22, 1883,  and  by  the  Court  of  Appeals  on 
July  5,  1883.  The  motion  for  a  new  trial  was  made  on  July  11 
and  denied  July  18,  1883.    The  facts  upon  which  the  motion  was 
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.  based  did  not  come  to  the  knowledge  of  the  defendant's  oonnsel 
until  the  latter  part  of  June,  1883. 

The  newly  discovered  evidence  tended  to  show  that  on  the  16th 
day  of  April,  1882,  eleven  days  prior  to  the  homicide,  the  prisoner 
was  found  insensible  in  a  hall-way ;  that  he  was  arrested  by  a  police 
officer  and  on  the  following  morning  was  arraigned  before  a 
police  justice  charged  with  intoxication,;  that  at  the  time  of  his 
arrest  the  prisoner  was  very  much  under  the  influence  of  liquor  and 
had  the  appearance  of  a  man  who  had  been  drinking  for  some  days ; 
that  on  his  way  to  the  station  the  prisoner  talked  wildly  and  was 
very  violent  in  his  conduct ;  that  at  the  time  of  his  committal  to 
prison  in  default  of  the  payment  of  the  fine  imposed  he  was  still 
very  much  under  the  iiifluence  of  liquor  and  had  all  the  appearance 
of  a  man  who  had  been  drinking  to  excess ;  that  while  in  pxison  he 
became  very  violent  and  it  became  necessary  for  his  keeper  to  place 
a  strong  leather  belt  around  the  prisoner's  waist  with  iron  hand- 
cuffs attached  in  which  his  hands  were  placed  so  as  to  prevent  him 
from  doing  himself  any  harm  or  injury,  and  also  to  prevent  him 
from  doing  others  any  harm  or  injury ;  that  at  the  time  of  his  dis- 
charge from  prison,  seventy-two  hours  subsequent  to  the  time  of  his 
arrest,  he  had  not  fully  recovered  from  the  effects  of  the  liquor  he 
had  previously  been  indulging  in ;  that  upon  the  day  immediately 
succeeding  the  homicide  the  prisonef  was  visited  by  the  physician 
attached  to  the  city  prison  and  was  found  to  be  in  a  highly  nervous 
and  excited  condition,  the  result  of  the  excessive  use  of  alcohol ; 
that  he  complained  of  being  unable  to  sleep  or  to  control  himself, 
which  was  due  to  the  abuse  of  alcohol  and  the  deprivation,  of  seda- 
tives such  as  opium,  chloral  and  bromide  of  potassium,  to  the  use 
of  which  he  had  been  addicted  for  some  time ;  that  from  time  to 
time  while  in  prison  charged  with  the  homicide  he  was  found 
suffering  from  nervousness  and  insomnia,  and  in  the  opinion  of  the 
physician  attached  to  the  city  prison  for  the  last  six  years,  and  one 
of  the  examiners  in  lunacy  given  as  a  medical  expert,  the  mind  of 
the  prisoner  was  in  such  a  condition  that  he  was  oblivious  of  his 
actions  during  the  ^week  preceding  said  examination.  The  affida- 
vits establishing  these  facts  were  made  by  the  officer  by  whom  the 
arrest  was  made,  by  the  keeper  of  the  prison  and  by  the  city  physi- 
cian in  attendance  thereon. 
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John  Vincent^  for  The  People. 
•  WiUiam  F.  Kintzing  and  Thomas  F.  Orady^ior  the  prisoner. 

After  the  closing  of  the  argument  the  opinion  of  the  conrt  was 
pronounced  orally  by  Davis,  P.  J. 

The  court  have  given  to  the  case  on  this  appeal  and  to  the  motion 
to  dismiss  the  appeal,  their  careful  consideration  and  have  reached 
conclusions  that  will  now  be  indicated. 

As  to  the  appealability  of  the  order  a  majority  of  the  court  are 
of  opinion  that  no  appeal  lies  in  such  a  case.  Section  517  of  the 
Code  of  Criminal  Procedure  declares  in  what  cases  appeals  may  be 
taken  by  the  defendant  in  criminal  cases.  It  is  in  these  words : 
"An  appeal  to  the  Supreme  Court  may  be  taken  by  the  defendant 
from  the  judgment  on  a  conviction  after  indictment,  and  upon  the 
appeal  any  actual  decision  of  the  court  in  an  intermediate  order  or 
proceeding  forming  a  part  of  the  judgnient-roll  as  prescribed  by 
section  485  may  be  reviewed." 

Section  485  makes  provision  for  the  inclusion  in  the  judgment- 
roll  which  may  be  brought  up  by  the  appeal  under  section  517,  of 
"  a  copy  of  the  minutes  of  any  proceedings  upon  a  motion  either 
for  a  new  trial  or  in  arrest  of  judgment." 

Provision  is  tlie^ref ore  made  for  the  revision  of  motions  ot  this 
character  when  they  are  embraced  in  the  judgment-roll  as  provided  f 
by  section  485.  But  we  look  in  vain  in  the  act  for  any  provision 
for  an  appeal  on  a  motion  for  a  new  trial  except  in  the  case 
and  form  presented  by  section  517.  At  common  law  no  appeals 
could  be  brought  from  judgment  orders  or  interlocutory  proceed- 
ings in  criminal- cases.  The  right  of  appeal  in  such  cases  is  purely 
statutory ;  and  in  cases  where  there  is  no  statutory  provision  the 
right  of  appeal  does  not  exist.  The  Code  has  made  no  statutory 
provision  for  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial  in  any  case  where  the  motion  is  made  after  final,  judgment 
in  the  action,  unless  the  findings  and  order  be  embodied  in  the 
judgment-roll.  It  has,  however,  by  the  provisions  of  the  act  of 
1882  (now  section  517  of  the  Criminal  Code)  granted  to  the  con- 
victed party  an  opportunity  to  make  a  motion  in  the  trial  court  in 
capital  cases,  or  when  the  application  cannot  be  made  to  the  triJil 
court  prior  to  the  execution  of  the  sentence,  by  application:>to  a   t 
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justice  of  the  Supreme  Court  or  a  Special  Term  thereof.  But 
while  it  has  given  this  new  privilege  to  a  party  convicted  of  a 
capital  crime,  where  sentence  of  death  has  been  pronounced,  the 
legislature  has  not  seen  fit  to  superadd  th&  right  of  appeal  by  any 
statutory  provision.  It  has  only  granted  an  additional  privilege  to 
the  convicted  party  which  terminates  with  the  application  to  the 
court  or  judge  before  whom  the  motion  is  made.  A  majority  of 
the  court  have  come  to  the  conclusion  that  this  is  the  correct  view 
of  the  statutory  provisions  and  of  the  law  in  respect  of  the  right  of 
appeal  in  such  cases. 

But  notwithstanding  the  views  of  the  majority  of  the  court,  and 
especially  because  one  of  the  judges  entertains  a  different  opinion 
*  and  because  the  case  is  a  capital  one  involving  the  life  of  the 
defendant,  we  have  concluded  that  it  is  our  better  course  to  con- 
sider the  appeal  and  dispose  of  it  on  its  merits  without  finally 
determining  the  question  whether  or  not  an  appeal  lies. 

The  provision  of  the  act  of  1882  (now  section  466  of  the  Code  of 
Criminal  Procedure)  allows  in  capital  cases  at  any  time  before  the 
sentence  is  executed,  an  application  to  be  made  to  the  court  before 
which  the  trial  was  had,  or  if  that  court  be  not  in  session  to  any 
justice  of  the  Supreme  Court  or  any  Special  Term  thereof,  for  a 
new  trial  upon  several  grounds.  These  grounds  are  enumerated  by 
section  465.  They  are  seven  in  number,  upon  all  or  either  of 
which  a  motion  of  this  character  can  be  made  under  section  466. 
But  when  the  motion  is  founded  upon  the  seventh  subdivision  of 
section  465  the  Code  expressly  prebcribes  what  must  appear  as 
sufllcient  grounds  for  granting  a  new  trial. 

That  subdivision  is  in  these  words:  "When  jt  is  made  to  appear 
by  aflSdavit  that  upon  another  trial  the  defendant  can  produce  evi- 
dence such  as,  if  before  received,  would  probably  have  changed  the 
verdict ;  if  such  evidence  has  been  discovered  since  the  trial ;  is  not 
cumulative ;  and  the  failure  to  produce  on  the  trial  was  not  owing 
to  want  of  diligence." 

On  such  a  motion  the  court  or  judge  is  to  act  not  only  upon  the 
affidavit  presented,  but  also,  of  course,  upon  the  testimony  and  pro- 
ceedings had  and  taken  upon  the  trial  at  which  the  conviction: 
occurred ;  and  it  must  be  considered  whether  the  evidence  claimed. 
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to  be  newly  discovered,  if  it  had  been  given  upon  the  former  trial, 
would  probably  have  changed  the  verdict. 

Now,  if  we  fake  the  case  the  prisoner  made  for  himself  by  his 
own  testimony,  and  assume  that  his  testimony  would  have  been  tlie 
same  if  this  new  evidence  had  also  been  produced,  we  can  hardly 
conceive  it  possible  for  the  jury  to  have  rendered  any  other  verdict ; 
because  his  evidence  and  the  manuer  in  which  he  detailed  the  act 
which  constituted  the  homicide,  and  states  what  he  did  and  lyhat  he 
said  on  that  day,  and  the  whole  effect  of  his  version  of  the  transac- 
tion would  be  in  direct  conflict  with  all  that  is  sought  to  be  added 
upon  the  new  triaL  If  the  alleged  new  evidence  had  been  given 
in  the  case,  the  jury  would  have  been  driven  to  the  necessity  of 
rejecting  his  own  account  of  the  affair  in  order  to  give  him  the 
benefit  of  such  evidence,  so  that  we  are  not  able  to  come  to  any 
conclusion  different  from  that  reached  by  the  justice  at  Special 
Term  upon  the  question  whether  it  would  probably  have  changed 
the  verdict.  But  if  we  had  reached  a  different  conclusion  we  must 
then  be  satisfied  that  the  evidence  has  been  discovered  since  the 
{rial,  within  the  meaning  of  the  law.  That  it  existed  before  the 
trial  is  indisputable.  Has  it  been  discovered  since  the  trial  within 
the  meaning  of  the  law  ? 

We  must  assume  that  the  prisoner  at  the  time  of  the  trial  knew 
that  he  had  been  arrested  ten  days  previous  to  the  commission  of  the 
crime,  in  a  state  of  intoxication,  and  had  been  in  prison  three  days,  and 
subject  to  the  close  confinement  described  in  the  affidavit,  by  reason 
of  his  conduct,  although  he  may  not  have  known  the  exact  condi- 
tion, physically  and  mentally,  in  which  he  then  was.  All  that 
preceded  the  crime,  therefore,  in  respect  of  his  condition,  so  far  as 
relates  to  the  intoxication  and  the  arrest  and  imprisonment  for 
intoxication,  were  known  to  the  prisoner.  If  tho§e  facts  were  known 
to  him  before  the  trial  they  cannot  properly  be  called  newly  dis- 
covered evidence.  They  were  facts  which  it  was  his  duty,  if  he 
regarded  them  as  important,  to  have  made  known  to  his  counsel 
and  to  have  had  them  brought  to  the  attention  of  the  court  by 
summoning  witnesses. 

What  occurred  after  the  commission  of  the  crime  and  his  arrest 
as  detailed  by  the  affidavit  of  the  prison  doctor  is  also  not  newly 
discovered.     It  is  not  the  development  of  some  unknown  fact,  Iwit 
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of  facts  which  had  previously  existed,  and  must  have  been  well 
known  to  the  accused.  If  he  were  under  the  treatment  of  the 
medical  man  who  makes  the  affidavit, .  is  there  any  question  but 
that  that  fact  was  within  his  knowledge.  The  only  thing  newly 
discovered  is  the  fact  that  this  evidence  might  have  been  of  some 
importance]^to  himself  if  it  had  been  produced.  That  is  not  what 
the  law  contemplates  where  a  party  seeks  a  new  trial  upon  thift 
ground. 

But,  again,  the  new  evidence  must  appear  not  to  be  cumulatNe. 
The  fact  that  it  is  not  cumulative  must  be  shown  affirmatively.  In 
this  case  it  appeared  on  the  trial  by  the  testimony  of  several  of  th& 
witnesses,  and  to  some  extent  by  the  testimony  of  the  defendant 
himself,  that  he  had  been  drinking  for  some  days  before  commission 
of  the  crime,  and  that  he  was  intoxicated  at  the  time  of  its  commis- 
sion. The  subject,  therefore,  of  this  condition  by  reason  of  the  use 
of  intoxicating  drinks,  was  a  circumstance  presented  by  the  testimony 
for  the  consideration  of  the  jury.  It  would  be  cumulative  evidence 
in  the  meaning  of  the  law  to  give  additional  proof  of  his  intoxication 
and  of  its  effect  prior  to  the  commission  of  the  crime  by  producing 
or  further  examining  the  witnesses  who  could  testify  to  tliose 
facts.  There  is  therefore  no  doubt  that  the  learned  court  waa 
correct  in  holding  that  if  this  evidence  was  produced  on  a  new 
trial  it  would  be  cumulative  in  its  character.  We  do  not  lose 
sight  of  the  fact^  insisted  upon  by  the  learned  counsel,  that  the 
evidence  goes  so  far  as  not  merely  to  show  habits  of  intoxication, 
but  also  that  the  prisoner  had  by  the  use  of  sedatives,  as  well  as 
of  intoxicating  liquors  produced  a  diseased  condition  of  the  mind  • 
which  he  was  incapable  of  controlling.  That  evidence,  however, 
would  of  necessity  have  been  required  to  be  sufficient  in  strength 
to  convince  the  jury  that  his  mind  was  in  such  a  condition  as  to  be 
incapable  of  forming  the  deliberation  and  premeditation  required  ta 
constitute  murder  in  the  first  degree.  But  evidence  upon  that  ques- 
tion was  of  necessity  before  the  jury.  The  whole  case,  as  a  matter 
of  course,  i&volved  the  condition  and  mental  operations  of  the 
accused  party  at  the  time  of  the  commission  of  the  crime.  In  such 
cases  that  question  is  one  of  primary  importance.  If  therefore  any 
evidence  is  produced  on  the  trial  tending  to  establish  that  the  mental 
condition  of  the  party  was  such  that  he  did  not,  or  could  not  form^ 
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the  deliberation  required  by  the  Btatnte,  all  that  has  a  tendency  to 
make  that  evidence  more  potent  in  its  influence  on  the  minds  of  the 
jury  is  cumulative.  So  that  if  an  accused  party  relies  for  the  purpose 
of  proving  the  character  of  the  crime,  upon  the  condition  of  his  mind 
at  the  time  of  doing  the  act,  he  must  proceed  to  establish' that  con- 
dition by  the  production  of  all  evidence  bearing  upon  that  question 
within  his  knowledge,  or  which  he  could  have  procured  by  proper 
diligence.  In  this  case  the  prisoner  went  into  that  evidence  to  a 
certain  extent.  He  brought  before  the  jury  the  proof  of  the  fact 
that  he  had  been  drinking  and  was  intoxicated  to  some  degree  on 
that  morning ;  and  accompanied  that  evidence  with  his  statement 
clear  and  coherent,  and  as  it  appears  upon  the  record  if  credited 
by  the  jury,  justifying  a  verdict-  of  minor  character  because  of 
the  alleged  accidental  nature  of  the  act  which  caused  the  death. 
All  the  evidence  that  is  offered  here  relative  to  his  condition  is  in 
our  opinion  cumulative  within  the  sense  of  the  law. 

In  addition,  however,  to  the  things  already  noticed,  the  section 
requires  it  to  appear  that  the  failure  to  produce  the  alleged  newly 
discovered  evidence  on  the  trial  was  not  Owing  to  want  of  diligence. 

It  is  perfectly  obvious,  as  we  think,  that  the  failure  to  produce 
this  evidence  npon  the  trial  was  owing  to  want  of  diligence.  We 
do  not  mean  to  impute  want  of  diligence,  in  any  sense  of  neglect  of 
duty,  to  the  counsel  employed.  They  have  at  no  time  been  lacking 
in  diligence  in  doing  their  whole  duty  toward  this  prisoner,  and  the 
motion  now  pending  is  in  itself  convincing  evidence  not  only  of  dili- 
gence bul  of  extreme  diligence  in  favor  of  this  unhappy  man.  But 
.  what  the  court  mean  by  lack  of  diligence  is  the  omission  on  the  part 
of  the  accused  to  disclose  the  facts  to  his  counsel  so  as  to  enable  them 
to  judge  whether  matters  of  any  kind  were  within  his  knowledge,^ 
which  would  be  important  to  him  on  the  trial.  Diligence  on  his 
part  would  have  disclosed  the  fact  of  his  arrest  ten  da^s  before  for 
intoxication,  his  confinement  in  prison  and  the  treatment  he  was 
subjected  to,  and  enabled  them  to  judge  whether  that  indicated  the 
oondition  of  mind  now  claimed. 

So,  also  as  it  seems  to  us,  very  slight  diligence  on  his  part  would 

have  disclosed  his  illness  in  prison  and  the  attendance  he  received 

from  the  doctor ;  and  a  single  question  to  the  doctor  would  have 

developed  the  facts  as  to  the  condition  of  the  prisoner's  mind  for  a 
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week  previous  to  the  commission  of  the  crime  judging  by  his  con- 
dition as  the  doctor's  affidavit  states  it,  several  days  after  his 
imprisonment  for  the  crime.  On  none  of  these  several  requirements 
of  the  seventh  subdivision  of  section  465  of  the  Code,  do  the  affida- 
vits come  up  to  what  the  law  demands. 

The  result  is  that  this  court  is  of  opinion  on  the  merits  that 
the  decision  of  Mr.  Justice  Donohue,  at  Special  Term,  was  in  all 
respects  entirely  correct ;  and  that  it  is  our  duty  to  affirm  the  order, 
without  dismissing  the  appeal  because  the  order  was  not  appealable^ 
as  we  might  do  under  the  opinion  of  the  majority  of  the  court. 

The  order  of  the  Special  Term  must,  therefore,  be  affirmed. 

Present  —  Davis,  P.  J.,  Bbady  and  Citllkn,  J  J. 
So  ordered. 

ISAAC  N.  PHELPS  and  Others,  Plaintiffs,  v.  ROBERT  B. 
BORLAND,  Defendant. 

Ko.  1. 

BiU  of  exehcmge — one  apparency,  liable,  individuaUy,  cannot  shofo  that  hs  intended  (9 
act  (u  an  agent  for  another  party  to  the  biU — foreign  bankrupt  proceed(fige — not 
f>aUd  here  as  agaifist  a  cituen  who  took  no  pa>rt  therein. 

This  action  was  brought  against  the  drawer  of  a  bill  of  exchange,  which  was 
drawn  in  New  York  upon  persons  residing  and  carrying  on  business  in  Liver- 
pool. It  was  drawn  to  the  order  of  and  indorsed  by  the  drawer.  Upon  the  trial 
the  defendant  sought  to  prove  that  in  drawing  the  bill  he  acted  as  the  agent 
of  the  drawees,  and  that  the  plaintiffs  had  notice  of  this  fact  when  they 
received  it. 

Held,  that  as  there  was  nothing  upon  the  face  of  the  bill  or  in  the  signature  of 
the  drawer  to  show  that  he  only  intended  to  become  a  party  to  the  bill  in  his 
capacity  of  agent^  the  evidence  was  properly  rejected. 

Before  accepting  the  bill  the  drawees  became  bankrupt  and  were  discharged  by 
their  creditors  by  virtue  of  a  compromise  accepted  by  them,  as  prescribed  by  the 
English  bankrupt  act.  The  amount  due  upon  this  draft,  as  also  the  amounts 
due  upon  other  similar  drafts  which  had  been  accepted  by  the  drawees  and 
were  held  by  the  plaintiffs,  were  included  in  the  schedules  prepared  by  the 
bankrupts. 

In  these  proceedings  the  plaintiffs  proved  all  their  claims,  except  that  founded 
upon  the  draft  now  in  suit,  and  accepted  the  dividends  paid  upon  them,  none 
being  paid  upon  this  draft. 

ffeld,  that  as  the  plaintiffs  were  citizens  of  this  State,  and  as  they  had  not  proved 
or  received  a  dividend  upon  this  claim,  the  drawer  could  not  set  up  the  dis- 
charge of  the  drawees  in  the  English  bankruptcy  proceedings  as  a  defense  to 
this  action. 
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Motion  for  a  new  trial  upon  exceptions,  ordered  to, be  heard  in 
the  first  instance  at  the  General  Term,  after  a  verdict  had  been 
directed  in  favor  of  the  plaintiffs. 

The  action  was  brought  against  the  defendant,  as  drawer  of  a  bill 
of  exchange  for  £1,500  npon  the  firm  of  Samuel  Johnston  &  Co.,  of 
Liverpool,  which  the  plaintiffs  discounted.  The  answer  set  forth 
the  defense  that  the  bill  was  drawn  by  the  defendant  in  a  repre- 
sentative capacity,  as  agent  for  said  Samuel  Johnston  &  Co.,  on  their 
behalf  and  in  their  business ;  that  it  was  discounted  on  their  credit 
alone,  and  that  the  defendant  had  no  interest  in  it ;  all  of  which 
was  known  to  the  plaintiffs.  The  supplemental  answer  alleged  the 
failure  of  the  firm  of  Samuel  Johnston  &  Co.,  their  proceedings  in 
bankruptcy  at  Liverpool ;  that  the  plaintiffs  voluntarily  proved  their 
claim  in  those  proceedings,  accepted  the  dividend  declared  by  the 
estate  and  released  the  said  debtors. 

Upon  the  trial  it  appeared  that  the  drawees,  who  had  not  accepted 
the  bill,  were  discharged  by  composition  proceedings,  instituted  as 
provided  in  the  English  bankrupt  act,  and  that  this  draft,  together 
with  other  similar  ones  held  by  the  plain  tife,  were  set  out  in  the 
schedules  prepared  by  the  bankrupts. 

The  evidence  further  showed  the  proof  by  the  plaintiffs  in  those 
proceedings  of  their  entire  claim,  exclusive  of  the  draft  in  suit,  and 
their  acceptance  of  the  dividend  paid  in  the  composition  proceedings 
in  accordance  with  the  resolutions,  no  dividend  being  made  on  the 
draft  in  suit.  The  regularity  of  the  proceedings  was  conceded,  as 
was  also  the  fact  that  the  composition  was  carried  out  by  the  debtors, 
and  that  the  plaintifb  are  citizens  of  INew  York. 

Thomas  H.  Hvhba/rd^  for  the  plaintiffs. 

Frank  D.  Stwrges^  for  the  defendant. 

Daniels,  J. : 

The  action  was  brought  to  recover  the  amount  of  a  bill  of 
exchange  drawn  by  the  -defendant,  resident  in  the  city  of  New 
York,  upon  Samuel  Johnston  &  Co.,  of  Liverpool,  for  the  sum  of 
£1,500,  and  made  payable  in  London. 

The  bill  was  protested  for  non-acceptance,  and  upon  trial  of  the 
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action  the  defendant  was  held  liable  as  jthe  drawer.    It  was  in 

the  following  form : 

Nbw  Tobk,  June  6, 1879. 

Sixty  days  after  sight  of  this  first  of  exchange  (second  and  third 

of  same  tenor  and  date  being  nnpaid)  pay  to  my  order  the  sum  of 

fifteen  hundred  pounds  sterling,  value  received,  and  charge  to 

account  as  advised. 

B.  B.  BORLAND. 

To  Messrs.  Samuel  Johhstok  &  Oo.,  LvDerpool : 
No.  406.    Payable  in  London. 
Indorsed :  R.  B.  Borland. 
Margin.     Advice  of  draft. 

To  Messrs.  Sam'l  Johnston  &  Co.,  lA/oerpool : 

No.  of  draft  406;  date,  June  6,  *79;  amount,  £1,500;  against 
shipts.  per  sch.  N.  Hand,  Bait,  to  Fem'o. 

Please  protect  the  draft  as  advised  above  and  oblige  drawer. 

R.  B.  BORLAND. 

New  York,  Jvms  6, 1879. 

The  defendant  gave  evidence  showing  that  he  acted  in  the  trans- 
action out  of  which  the  bill  originated  as  the  agent  of  the  drawees, 
and  tending  to  show  that  notice  of  that  fact  was  given  to  the  plain- 
tiffs before  they  received  it.  But  the  court  declined  to  submit  the 
point  to  the  jury  whether  the  defendant  was  or  was  not  the  agent 
of  the  drawees  and,  in  that  capacity  only,  a  party  to  the  bill.  This 
ruling  was  legal  and  proper,  for  the  fact  was  not  shown  upon  the 
face  of  the  instrument  or  by  the  signature  of  the  defendant  that  he 
intended  only  to  become  a  party  to  the  bills  in  his  capacity  of  agent. 
While  he  was  in  fact  the  agent  of  the  drawees  in  the  transaction  of 
their  business,  it  was  still  competent  for  him  to  make  himself  a  party 
to  this  paper  in  such  a  manner  as  to  become  personally  bound  for 
tlie  payment  of  the  debt.  And  by  omitting  to  subscribe  it  as  the 
agent  of  the  drawee,  or  in  any  other  manner  to  state  in  it  that  he 
intended  only  to  contract  in  that  capacity,  he  did  bind  himself  per- 
sonally for  the  payment  of  the  bill  The  law  upon  this  subject  hiw 
been  stated  to  be  ^^  that  bills  and  notes  and  writings  under  seal, 
signed  by  an  agent  in  his  own  name,  bind  him  exclusively  "  (Whart. 
on  Agency,  §  504) ;  ^^  and  that  an  agent's  contract  in  order  to  bind 
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the  pritioipal  must  be  in.  the  principalis  name,  is  a  conclusion  which 
reenlts  from  the  nature  of  the  transaction  itself.'^  (Id.,  §  280.) 
This  rule  was  deemed  to  be  the  settled  law  and  was  so  stated  by 
Parsons  (vol.  1)  on  Bills  and  Notes,  92,  where  it  was  declared  that 
^Mf  the  agent  sign  the  note  with  his  own  name  alone,  and  there  is 
nothing  on  the  face  of  l^e  note  to  show  that  he  acted  as  agent,  he 
will  be  personally  liable  on  the  note  and'  the  principal  will  not  be 
liable.  And  although  it  could  be  proved  that  the  agency  was  dis- 
closed to  the  payee  when  the  note  was  made,  and  that  it  ^as  the 
nnderstanding  of  all  the  parties  that  the  principal  and  not  the  agent 
should  be  held,  this  will  not  generally  be  sufficient  either  to  dis- 
charge the  agent  or  to  render  the  principal  liable  on  the  note." 

In  a  more  general  form  the  same  point  was  considered  in  BaibeU 
V.  Young  (61  N.  T.,  288),  and  it  was  held  that  parol  proof  was  not 
admissible  to  show  that  a  person  who  had  become  a  party  to  a 
oontract  by  subscribing  it  with  his  own  name,  to  prove  that  he  acted 
in  doing  so  only  as  the  agent  of  another  person.  And  the  case  of 
Avium  City  Bank  v.  Leonard  (40  Barb.,  119),  afterwards  affirmed 
by  the  Court  of  Appeals,  is  to  the  same  eflFect.  Under  the  circum- 
stances of  this  case  the  court  very  properly,  therefore,  refused  to 
submit  the  point  of  the  defendant's  agency  to  the  jury. 

Evidence  was  given  upon  the  trial,  under  a  supplemental  answer, 
setting  up  the  defense  upon  which  it  was  assumed  that  the  drawees 
of  the  bill  had  been  discharged  as  bankrupts  by  a  compromise  with 
their  creditors  under  the  bankrupt  laws  of  England.  This  defense 
was  rather  objscurely  presented  in  the  case.  But  assuming  it  to 
have  been  made  out  that  such  a  discharge  had  been  obtained  by  the 
principal  debtor,  still  the  defendant  in  the  case  could  not  on  that 
account  be  relieved  from  his  liability. 

The  rule  upon  that  subject  is  that  the  creditor  "  may  prove  his  debt 
in  bankruptcy  without  surrendering  the  security  of  the  third  person 
which  he  holds;  and  may,  notwithstanding  such  proof,  proceed 
to  enforce  his  security  against  such  third  person,  provided,  howevw, 
he  does  not  ts^ie  under  the  bankruptcy  and  the  security  more  than 
the  full  amount  of  his  debt.*'  {Matter  of  Babcock^  3  Story,  993, 
400 ;  BUmchard  v.  RuaeeU^  18  Mass.,  1 ;  PhiUipe  v.  Salomon^  42 
Ga.,  192 ;  Claflin  v.  Cogan^  48  If.  H.,  411.)  The  drawees  were 
discharged  from  liability  upon  the  paper  by  no  act  of  the  plaintifib, 
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but  by  a  proceeding  instituted  and  carried  on  by  themselves  under 
tlie  authority  of  the  law  of  their  domicil,  and  for  the  consequences 
of  their  act  the  plaintiffs  can  in  no  legal  sense  be  held  to  be  respon- 
sible. In  this  respect  the  case  is  distinguishable  from  Brown  v. 
Williams  (4  Wend.,  360);  Fwi-rri&ri  Bank  v.  Blair  (44  Barb., 
641) ;  Newcomb  v.  Baynor  (21  Wend.,  108) ;  Beck  v.  Works  (18 
Hun,'  266);  and  Yose  y ^  Florida  Railroad  Company  (60  N.  Y., 
369),  where  the  party  sustaining  the  relation  of  surety  to  the  paper 
was  relieved  because  of  the  act  of  the  creditor  himself.  The  extin- 
guishment  of  the  drawee's  liability  was  from  no  fault  of  the 
plaintiffs,  and  it  was  a  contingency  against  which  the  defendant 
himself  had  contracted  by  becoming  a  party,  as  he  did,  to  the  bilL 
Upon  the  facts,  ajs  they  are  made  to  appear  under  the  most  favora- 
ble construction  which  could  be  given  to  them  for  the  defendant, 
he  was  liable  for  the  payment  of  the  debt.  The  verdict  was  prop- 
erly directed  against  him  and  his  motion  for  a  new  trial  should  be 
denied,  with  costs. 

Davis,  P.  J.,  and  Bradt,  J.,  concurred. 

Motion  for  new  trial  denied,  with  costs. 


ISAAC  K.  PHELPS  and  Others,  PLAnrnFFS,  v.  ROBERT  R 
BORLAND,  Defendant. 

No.  d« 


Bankrru'pUy--  effect  of  a  discha/rge  granted  in  a  foreign  country  <u  again$t 
of  this  country— it  beeomee  effeetice  if  they  prow  their  debti  and  accept  their  propor" 
tion  of  the  assets. 

This  action  was  brought  by  the  plaintiffs,  residents  and  citizens  of  the  United 
States,  upon  a  bill  of  exchange,  payable  in  London,  drawn  in  New  York  by  the 
defendant  upon  and  accepted  by  a  firm  residing  and  doing  business  in  Liver* 
pool.  After  the  acceptance  of  the  bill  the  drawees  became  bankrupt  and  were 
discharged  by  their  creditors  by  virtue  of  a  compronyise  accepted  by  them  as 
prescribed  by  the  English  bankrupt  act.  The  plaintiffs  proved  the  indebted- 
ness due  upon  the  draft  in  those  proceedings  and  accepted  their  proporti<»ial 
part  of  the  composition  paid  by  the  drawees. 

Held,  that  by  so  doing  they  rendered  the  discharge  acquired  by  the  drawees  ft 
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complete  and  effectual  extinguishment  of  the  debt  and  thereby  released  the 
defendant,  the  drawer,  from  all  liability  upon  the  draft. 
It  seems,  that  if  the  plaintiff  had  not  proved  the  debt  and  accepted  the  composl. 
tion  the  discharge  would  have  been  ineffectual  as  to  them. 

Motion  by  the  plaintiffs  for  a  new  trial  upon  exceptions,  ordered 
to  be  first  heard  at  the  General  Term,  after  a  verdict  had  been 
directed  in  favor  of  the  defendant. 

ThomdB  H,  Hvhhard^  for  the  plaintiffs. 

Frcmh  D,  SturgeSy  for  the  defendant. 

Daniels,  J. : 

The  action  was  against  the  defendant  as  the  drawer  of  a  bill  of 
exchange..  The  bill  was  dated  March  28,  1879,  and  was  drawn 
upon  Samuel  Johnston  &  Co.,  of  Liverpool,  for  the  sum  of  2,750 
pounds  sterling.  It  was  accepted  by  the  drawees,  payable  in  London. 
The  bill  and  the  acceptance  were  in  the  following  form : 

Exchange  for  £2,750. '  First. 
r8tampp.8.4Co..T  New  Tork,  Mavch  28,  1879. 

L        !No.8W.         J 

Sixty  days  after  sight  of  this  first  of  exchange,   second  and 

third  of  same  t«iior  and  date  being  unpaid,  pay  to  my  order  the 

sum  of  twenty-seven  hundred  and  fifty  pounds  sterling  for  value 

received  and  charge  to  account  as  advised. 

R.  B.  BORLAND. 

To  Messrs.  Samuel  Johnston  &  Co.,  Lyoerpool. 
No.  393.    Payable  in  London. 

No.  1666.    Liverpool,  Sept,  1 879. 

[    Three  tumi».»raoiinting  to  twenty-   -i     Accepted,  due  10  Juue,  1879,  pava- 
elgMshinings.caiiceledbf  markofUnlon  I     ,  Ji        '    t*^.,,.         ^  «^ 

Bank  of  London.  6  jnne,  ■».        J  ble  at  Mcssrs.  William  Dcacous  &  Co., 

London. 

SAMUEL  JOHNSTON  &  00. 

12-6  D.  S.  N. 
10  June,  1879. 

Indorsed :  R.  B.  Borland.  Pay  to  the  order  of  the  Union  Bank 
of  London. 

Rec'd  per  pro.  of  the  Union  Bank  of  London. 

J.  WARREN,  Mamager. 
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When  it  became  due  the  acceptors  failed  to  pay  it  and  the  defend- 
ant was  in  form  charged  by  the  ordinary  protest  and  notice.  He 
relied  upon  the  fact  as  one  of  his  defenses  that  he  drew  the  bill  as 
agent  of  the  drawees,  and  that  his  relation  to  it  was  known  to  the 
plaint ifEs  when  they  received  it.  But  that  defense  has  been  dis- 
posed of  adversely  to  him  in  an  action  by  the  same  plaintiff  upon 
another  bill  drawn  by  tim  in  a  similar  form  and  upon  the  same 
drawees.* 

A  further  defense  consisted  in'  the  fact  that  after  the  bill  had 
been  drawn  and  accepted  the  acceptors  had  been  discharged  by 
their  creditors  under  the  authority  of  the  English  bankrupt  laws,  in 
which  the  plaintiffs  proved  this  indebtedness  and  received  their 
proportionate  part  of  the  composition  paid  by  the  acceptors.  These 
facts  were  proved  upon  the  trial  and^  were  held  by  the  court  to 
create  ^  legal  defense  in  the  defendants  favor,  and  accordingly  a 
verdict  for  him  was  directed  in  the  action.  Whether  this  direction 
can  be  sustained  upon  these  facts  is  the  controlling  point  to  be 
determined  in  the  disposition  of  this  motion. 

The  bankrupt  proceedings  were  commenced  and  carried  on  under 
the  English  bankrupt  act  of  1869,  which  was  given  in  evidence 
upon  the  trial.  By  that  act  the  creditors  of  the  bankrupt  have  been 
empowered  tb  discharge  him  from  his  debts  upon  a  compromise  or 
composition  accepted  by  them  from  him  in  satisfaction  jof  their 
demands,  and  the  proceeding  provided  for  has  been  declared  to  be 
binding  on  all  the  creditors  whose  names  and  addresses  and  the 
amount  of  the  debts  due  to  whom  are  shown  in  the  statement  of 
the  debtor  produced  to  the  meeting  of  the  creditors,  at  which  their 
resohition  shall  be  adopted  for  the  adjustment  of  their  demands  and 
the  debtors  discharged.  And  by  a  concession  made  upon  the  trial  the 
fact  was  established  that  the  statement  required  by  the  act  was  made 
by  the  debtor  and  presented  at  the  meeting  of  his  creditors  con- 
taining the  names  and  addresses  of  the.  creditors  to  whom  the  debts 
were  due,  including  the  names  of  the  plaintiffs  and  this  particular 
debt  in  question.  The  creditors  who  were  present,  but  among 
whom  the  plaintiffs  were  not  included,  accepted  the  composition 
offered  by  the  acceptors  of  the  bill  and  in  consideration  thereof 
granted  them  a  discharge  from  their  debts. 

*Ante,  page  362. 
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Under  the  English  rule,  as  it  was  stated  in  £^Uis  v.  McHenry 
(L  R.,  6  0.  P.,  228),  this  discharge  would  operate  as  a  complete 
and  effectual  extinguishment  of  the  debt,  not  only  in  England  but 
elsewhere.  And  a  like  view  was  either  incidentally  or  directly 
taken  of  the  law  in  Murray  v.  Ve  HoUenJiam  (6  Johns.  Cli.,  52) ; 
Feck  V.  Eihba/rd  (26  Vt.,  698) ;  Very  v.  MoHervry  (29  Me.,  206) ; 
LeRoy  v.  Crowninahidd  (2  Mason,  151) ;  Oreen  v.  Sa/rmiento  (1 
Pet.  C.  C,  74;  2  Kent  [7th  ed.],  476,  477;  Story  on  Conflict  of 
Laws  [5th  ed.],  §  335). 

This  principle  was  held  to  be  deduced  from  the  well  established 
rule  that  the  force  and  eflfect  as  well  as  the  validity  of  a  contract  are 
to  be  determined  by  the  laws  of  the  country  where  by  its  terms  it  is  - 
to  be  performed.  It  has  been  often  considered  by  the  courts,  and  this 
rule  has  been  deemed  to  be  well  established  both  by  reason  and 
authority  {Smith  v.  Smithy  2  Johns.,  235 ;  Mather  v.  Biish^  16  id., 
283 ;  and  SherriUr.  SapkinSj  1  Cow.,  103, 108),  where  it  was  stated 
"that  the  law  of  the  place  where  the  contract  is  made  is  to  control 
it,  unless  it  appear  upon  the  face  of  the  contract  that  it  was  to  be 
performed  at  some  other  place,  or  was  made  with  reference  to  the 
laws  of  some  other  place."  {Hibemia  Nat.  Bank  v.  Lacpmbe^  84 
K.  T.,  367,  378.) 

But  neither  the  Federal  courts  nor  the  courts  of  this  State  ia 
iheirmore  recent  ad  judications  nave  sanctioned  this  broad  principle, 
giving  general  effect  to  discharges  obtained  by  a  debtor  under  the 
provisions  of  the  English  bankrupt  laws.  It  has  been  considered 
more  particularly  with  reference  to  the  effect  of  discharges  obtained 
under  the  insolvent  laws  of  the  States,  and  an  effort  has  been  made 
for  that  reason  to  distinguish  these  adjudications  from  the  general 
principle  already  mentioned,  because  of  the  restraint  imposed  upon 
State  legislation  by  the  Federal  Constitution.  But  this  restraint  is 
applicable  only  to  contracts  entered  into  before  the  enactment  of 
the  insolvent  law  of  the  State,  relied  upon  as  affecting  them. 
Where  the  contract  is  entered  into  before  the  enactment  of  the 
State  insolvent  law,  there  the  State  has  no  authority  to  discharge  it 
in  that  manner,  for  it  can  pass  no  law  impairing  the  obligation  of  a 
contract.  But  where  the  contract  is  entered  into  subsequent  to  the 
passage  of  the  insolvent  law,  then  the  Constitution  of  the  United 
States  in  no  way  interferes  with  the  act,  but  its  effect  is  to  be  other- 
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wise  determined  by  the  courts,  and  it  has  already  been  so  considered 
in  cases  which  must  be  accepted  as  controlling  authority  over  this 
subject.  In  the  consideration  of  the  effect  of  such  laws  it  has  been 
determined  that  the  discharge  of  the  debtor  under  their  provisions 
will  include  only  debts  and  contracts  existing  against  the  debtor  in 
favor  of  another  citizen  or  inhabitant  of  the  same  State,  and  that 
the  act  will  not  include  a  debt,  or  contract  entered  into  in  the  State 
of  the  debtor's  residence,  owing  to  or  witli  a  resident  or  citizen  of. 
another  State.  As  to  the  latter  class  the  discliarge  under  it  will  be 
ineffectual,  while  as  to  the  former  the  demands  will  be  discharged 
and  extinguished.  {ScrHmer  v.  Fisher^  2  Gray,  43 ;  Fiake  v.  Foa- 
tet\  10  Met.,  597;  Hale  v.  Baldwin,  1  Cliff.,  511,  517;  affirmed, 
1  Wall.,  223.) 

The  principle  upon  the  effect  of  which  the  State  insolvent  laws 
have  been  so  far  restrained  in  their  operation  as  to  exclude  debts 
owing  to  and  contracts  in  favor  of  citizens  of  other  States,  is  "  that 
insolvent  laws  have  no  extra-territorial  operation  upon  the  contracts 
of  other  States ;  that  the  principle  is  applicable  as  well  to  the  dis- 
charpjes  given  under  the  laws  of  the  States  as  of  foreign  countries ; 
and  that  the  anterior  or  posterior  character  of  the  law  under  which 
the  discharge  is  given  with  reference  to  the  date  of  the  contract, 
makes  no  discrimination  in  the  application  of  the  principle." 
{Ogdm  V.  Savmdera,  12  Wheat.,  213,  272.)  And  if  this  principle 
can  properly  be  made  applicable  to  the  insolvent  laws  of  the  States, 
the  reason  upon  which  it  has  been  founded  will  render  it  equally  ajs 
applicable  to  the  discharge  of  a  debtor  under  the  bankrupt  laws 
of  a  foreign  country,  and  it  was  so  considered  in  the  case  just  refer- 
red to. 

The  English  rule  was  regarded  as  having  grown  up  under  the 
policy  of  Great  Britain  as  a  commercial  nation,  but  it  was  declared 
in  the  prevailing  opinion  of  the  court  to  be  "  perfectly  clear  that 
in  the  United  States  a  different  doctrine  has  been  established." 
(Id.,  360.)  And  for  that  reason  a  creditor  in  the  United  States 
may  proceed  to  seize  and  appropriate  the  property  of  the  debtor  to 
tJie  payment  of  his  debts,  when  that  may  be  found  within  the 
jurisdiction  of  any  of  the  tribunals  of  this  country,  although  he 
may  have  been  discharged  as  a  bankrupt  by  proceedings  instituted 
and  carried  on  elsewhere.    (Saunders  y.  WUUamSy  5  K.  H.,  213.) 
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If  the  discharge  of  the  bankrupt,  obtained  in  the  country  of 
which  he  may  be  a  resident  at  tlie  time  of  the  making  of  the  con- 
tract, and  where  the  proceedings  themselves  may  be  carried  on, 
could  operate  as  a  discharge  of  the  debt,  such  an  attachment  or 
seizure  of  the  debtor's  property  within  the  jurisdiction  of  the 
courts  of  this  or  any  other  State  would  not  be  permitted.  It  is 
only  because  the  discharge  is  entitled  to  no  extra-territorial  efEect 
that  the  creditor  is  at  liberty  to  collect  his  debt  in  this  manner  out 
of  the  property  of  the  bankrupt  which  may  be  found  within  the 
jurisdiction  of  the  tribunals  of  the  creditor's  domicil,  when  that 
may  be  different  from  the  residence  and  domicil  of  the  debtor. 
The  view  that  the  English  rule  concerning  the  effect  of  a  bankrupt 
discharge  has  not  been  adopted  in  this  country  has  been  regarded 
as  the  law  by  Parsons  in  his  work  on  Bills  and  Notes,  for  he  con- 
sidered that  "  tlie  tribunals  of  England  differ  in  this  respect  from 
that  of  the  continent  of  Europe,  and  from  the  rules  laid  down  in 
the  American  cases."     (2  Parsons  on  Bills,  etc.,  360.) 

While,  therefore,  the  law  of  the  place  of  the  contract  is  in  general 
terms  to  have  the  effect  attributed  to  it  as  that  has  been  already 
stated^  still  it  is  not  entitled  to'  be  extended  so  far  as  to  maintain 
the  legality  and  effect  of  a  foreign  bankrupt  discharge  against  cred- 
itors to  whom  the  bankrupt  may  be  indebted,  who  are  at  the  time 
citizens  and  residents  of  this  State.  The  English  rule  has  been  here 
80  far  abridged  as  to  render  the  discharge  itself  inoperative  against 
such  creditors,  and  consequently  the  proceedings  which  have  been 
relied  upon,  although  they  conformed  to  the  English  bankrupt  act, 
in  and  of  themselves  constituted  no  defense  for  the  reason  that  they 
were  not  binding  upon  the  plaintiffs  as  creditors. 

The  plaintiffs  not  being  bound  by  the  bankrupt  proceedings  were 
under  no  obligation  either  to  prove  their  debt  or  to  accept  the  com- 
position proposed  to  be  paid  by  the  acceptors  of  this  bill.  They 
did,  however,  voluntarily  make  themselves  parties  to  the  bankrupt 
proceedings  by  proving  the  debt  now  in  suit  and  accepting  the 
composition  offered  by  the  bankrupt,  and  in  that  manner,  without 
being  obliged  so  to  ^o,  they  released  and  discharged  the  acceptors 
of  this  bill.  In  taking  these  proceedings  they  brought  themselves 
within  the  authority  of  the  case  of  Gardner  v.  Olvoer  Lee^a  Bank 
(11  Barb.,  559).    There  the  creditors  in  a  similar  manneF  made 
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themselves  parties  to  and  received  a  portion  of  the  debtor's  estate 
under  insolvent  proceedings  carried  on  in  the  State  of.  Mafisachu* 
setts.  And  as  the  creditor  at  the  time  resided  in  this  State,  and 
within  the  rule  already  mentioned  was  in  no  manner  aflEected  by  the 
insolvent  proceedings  under  the  statutes  of  Massachusetts,  it  was 
held  to  have  deprived  itself  of  its  right  to  proceed  against  the 
drawer  of  the  paper  by  having  voluntarily  made  itself  a  party  to 
those  proceedings  and  receiving  the  dividend  which  was  paid  under 
them.  No  reason  can  be  perceived  for  distinguishing  this  case 
from  the  one  now  before  the  court.  If  the  creditor  deprived  itself 
there  of  the  right  to  recover  against  the  drawer  by  voluntarily 
becoming  a  party  to  the  proceeding  and  accepting  the  distributive 
portion  of  the  estate  of  the  insolvent  under  it,  the  plaintiflEs  have 
done  the  same  in  this  instance.  This  authority,  in  view  of  the  facts 
as  they  have  been  made  to  appear,  must  be  regarded  as  decisive  of 
their  rights,  and  the  result  is  that  their  application  for  a  new  trial 
must  be  denied  and  judgment  ordered  for  the  defendant  on  the 
verdict. 

Davis,  P.  J.,  and  Bsadt,  J.,  concurred. 

Motion  for  new  trial  denied.    Judgment  ordered  for  defendant 
on  verdict. 


In  thb  Mattkb  of  thb  PBrmoN  of  GEORGE  W.   WELSH 

TO    Y  AOATB   AN   ASSESSMENT. 

AsssssmerUs — aprovm(mf(n'f)ae(Uingana88esamerU^  toJten  aprior  anehaibempaiitii 
not  appUeable  where  the  eity  owned  the  property  at  the  time  of  the  firei  aseesameni — 
1872,  chap.  680,  eee,  7. 

The  clause  contained  in  section  7  of  chapter  580  of  1872  excepting  from  the 
prohibition  against  vacating  assessments  for  the  causes  therein  mentioned, 
"cases  of  assessment  for  repaying  any  street  or  pablic  place  upon  property 
for  which  an  assessment  has  once  been  paid  for  paving  the  same  street  or 
public  place,"  does  not  apply  to  cases  in  which  the  property,  at  the  time  of 
the  making  and  payment  of  the  first  assessment,  was  owned  by  the  city,  which 
paid  the  assessment  and  subsequently  conveyed  it  to  private  persona. 
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Appeal  from  an  order  made  at  a  Special  Term,  vacating  an 
assessment  for  flagging  Third  avenue. 

The  assessment  list  was  confirmed  May  25, 1869.  The  petitioner 
moved  to  vacate  it  npon  the  ground,  among  others,  that  a  prior 
assessment  for  paving  tlie  same  street  had  been  laid  upon  the  lots 
and  paid.  It  appeared  that  an  assessment  for  curbing,  guttering 
and  flagging  Third  avenue  was  laid  upon  the  lots  in  question 
December  21, 1849,  which  was  paid  February  2,  1850.  The  lots 
were  then  owned  by  the  city,  which  conveyed  them  to  the  peti- 
tioner in  1867. 

J.  A.  BeaUj  for  the  City  of  New  York,  appellant. 

Moody  B.  Smithy  for  the  petitioner,  respondent. 

Davis,  P.  J. : 

This  matter  was  disposed  of  by  the  Special  Term  solely  on  the 
authority  of  In  re  PhiUvpa  (60  N.  T.,  16)  The  distinction  between 
that  case  and  the  present  is  found  in  the  fact  that  when  the  first 
assessment  for  laying  a  sidewalk  was  made  and  paid  it  was  made 
against  the  city  of  New  York,  which  was  then  the  owner  of  the 
premises,  and  paid  by  that  corporation.  Afterwards  the  premises 
were  sold  by  the  city  and  conveyed  to  the  petitioner.  No  private 
property  holder  had  ever  been  previously  assessed  for  any  improve- 
ment of  the  kind.  The  city  had  simply  flagged  its  own  property, 
paying  for  it  itself.  It  was  its  voluntary  act  and  not  a  compulsory 
one  and  is  not  within  the  spirit  of  the  statute  which,  as  held  by  the 
Court  of  Appeals,  was  intended  to  compel  the  corporation- to  bear 
the  expense  of  "  repaving  a  street  which  has  once  been  paved  by 
the  compulsory  proceeding  of  assessment  against  a  private  owner." 

The  statute  does  not  declare,  nor  do  we  think  it  was  intended  to 
do  so,  that  if  the  city  has  voluntarily  paved  a  street  or  flagged  a 
sidewalk  in  front  of  its  own  property  it  shall,  therefore,  forever 
afterwards  bear  the  whole  expense  of  repaving  or  reflagging  the 
same  street  or  sidewalk  when  the  property  is  sold  to  private  owners. 
Such  a  construction  is  not  within  the  spirit  or  intention  of  the 
statute,  and  is  against  public  policy,  inasmuch  as  it  would  exempt 
all  the  real  estate  of  the  city  from  the  burden  of  sharing  in  the  cost 
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of  public  improvementB  when  sold  to  private  owners,  because  the 
city  had  seen  fit  to  make  at  its  own  expense  similar  improvements 
while  holding  the  title. 

We  think  the  order  should  be  reversed,  with  ten  dollars  costs  of 
the  appeal,  and  the  prayer  of  the  petitioner  denied. 

Daniels,  J.,  concurred. 

Present — Davis,  P.  J.,  and  Davxkls,  J. 

So  ordered. 
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caseIs  not  reported  in  full. 


30    37o 
S5ap  88 


BOLTON  HALL  akd  Others,  Appbllants,  v.  THE  UNITED 
STATES  REFLECTOR  COMPANY,  Respondent. 

I^raetioe — upon  a  trial  no  dtfense  can  be  proved  wkieh  has  not  been  pleaded. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  report  of  a  referee. 

The  cause  of  action  alleged  in  the  complaint  was  the  loan  by  the 
plaintiffs  to  the  defendant,  between  the.  1st  day  of  November,  1880, 
and  the  30th  of  April,  1881,  of  the  snm  of  $26,736.67. 

The  conrt  at  General  Term  examined  the  pleadings  and  evidence 
and  held  that  the  defendant  had  failed  to  prove  any  of  the  defenses 
it  had  pleaded.  The  referee  had,  however,  found  certain  facts 
which  he  held  to  constitute  a  defense  to  the  action,  though  such 
defense  had  not  been  pleaded  by  the  defendant  in  its  answer. 

With  reference  to  this  the  court  at  Genewd  Term  said :  *^But  as 
these  facts  were  not  alleged  or  relied  npoh  in  any  form  in  the  answer 
by  way  of  defense,  they  were  not  within  the  issues  which  the  referee 
was  empowered  to  hear  and  determine.  They  constituted  a  distinct 
and  separate  defense  to  which  no  allusion  whatever  was  made  in  the 
<iefendant's  answer ;  and  as  the  referee  was  only  authorized  to  hear 
^nd  determine  the  issues  which  the  parties  themselves  had  framed, 
he  had  no  authority  under  which  he  could  defeat  the  action  upon 
the  ground  of  a  defense  which  the  defendant  itself  had  neglected  to 
bring  into  the  case.  The  -rule  on  this  subject  has  become  very  well 
settled  under  the  Code  as  it  also  was  under  the  preceding  practice. 
If  the  plaintiff  is  to  recover,  it  must  be  upon  the  case  as  it  is  sub- 
stantially embodied  in  the  complaint ;  and  if  the  defendant  can 
«ucceed  in  defeating  what  otherwise  appears  to  be  a  legal  and  valid 
•claim  it  must  be  upon  some  denial  or  defense  alleged  in  the  answer. 
To  avoid  the  possibility  of  surprise  the  law  requires  that  each  party 
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ehall  be  apprised  substantially  of  the  ground  intended  to  be  relied 
upon  by  his  adversary  in  the  course  of  the  trial,  when  that  may  take 
place.  And  when  the  pleadings  fail  to  do  that  the  party  chargeable 
with  the  failure  can  derive  no  advantage  from  evidence  appearing 
upon  the  trial,  tending  to  establish  the  existence  of  a  cause  of  action 
or  defense  not  included  in  his  pleadings.  {McKyring  v.  BuU^  16 
N.  Y.,  237 ;  Laraway  v.  Perkin^^  10  id.,  371 ;  Brazill  v.  Isham^ 
2  Kern.,  9 ;  Rvbh^  Co.  v.  Qgodyear^  9  Wall.,  788,  793 ;  WrigU  v. 
Delafield,  25  N.  T.,  266,  .270 ;  Hudson  v.  Swan,  83  id.,  552 ;  South 
wick  V.  First  National  Bank  of  Memphis,  84  id.,  420.) 

"As  the  case  was  presented  the  defenses  relied  upon  by  the 
defendant  were,  neither  of  them,  proved,  but  the  plaintiffs  have 
been  defeated  in  their  right  to  recover  the  money  loaned  by  them, 
by  a  defense  to  which  there  was  no  reference  whatever  in  the 
defendant's  answer,  and  which  they  consequently  could  not  antici- 
pate and  were  not  legally  required  to  meet.  The  result  is  that  the 
judgment  under  these  circumstances  cannot  be  sustained." 

Wm.  B.  Eoimhlower  and  Joseph  S.  Aiceriaohj  for  the  appellaQta. 

Edward  P.  WiMeTy  for  the  respondent. 

Opinion  by  Daniels,  J, ;  Davis,  F.  J.,  concurred. 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide 
event. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  kel. 
ERNEST  DREYET,  Respondent,  v.  THE  BOARD  OF 
FIRE  COMMISSIONERS  OF  THE  OITT  OF  NEW 
YORK,  Appellant. 

PraeUes — power  of  the  court  to  eonndor  the  toeigTU  of  eoidenee  in  proeeedingg  hf 
certioTaxi  —  SeGiion  2140  of  the  Oode  of  OwU  Procedure  is  not  appUeable  toproomir 
ings  commeneed  prior  to  September  I,  1880. 

Appeal  from  an  order  of  the  Special  Term,  reversing  the  dedsiozi 
of  the  board  of  fire  commissioners. 

The  court  at  General  Term  said :  *'  The  Special  Term,  following 
the  decision  of  this  court  in  the  People  ex  rd.  Murphy,  held  that  it 
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had  no  power  in  this  case  to  review  the  proceedings  of  the  board  on 
questions  rekting  to  the  weight  of  evidence.  The  People  ex  reL  Mur- 
phy V.  French  was  subsequently  affirmed  by  the  Court  of  Appeals 
(92  N.  Y.,  306),  and  it  settles  that  in  proceedings  by  certiorari  to 
review  the  acton  of  inferior  tribunals,  commenced  prior  to  Septem- 
ber, 1880,  section  2140  of  the  Code  of  Civil  Procedui*e  has  no 
application.  Such  cases  are  governed  by  the  law  existing  prior  to 
the  section  of  the  Code  cited  taking  e£Eect.  As  the  law  is  now 
established  by  the  Code  the  court  is  at  liberty  to  review  the  evi- 
dence and  proceedings  upon  consideration  of  the  evidence,  and  to 
review  the  decision  whenever  it  would  feel .  justified  in  setting 
aside  a  verdict  upon  the  same  evidence  as  against  the  weight  of 
evidence."     *    *     * 

Oeorge  P.  Andrews^  for  the  appellant. 

Douglas  A.  Zevien,  for  the  respondent. 

Opinion  by  Davis,  P.  J. ;  Bbady  and  Daniels,  JJ.,  concurred* 

Order  affirmed,  with  costs. 


/ 


ALEXANDER    R.    PHTFE,    Respondent,   v.    THE    MAN- 
HATTAN RAILWAY  COMPANY,  Appellant. 

Mndence— measure  of  damagee  for  loss  of  business,  occasioned  by  plaintiffs  being 
eonfined  to  his  house  by  reason  of  an  ir^ury  to  him  resulting  from  the  defendants 
negligence, 

K2^Y,iLL  from  a  judgment,  entered  on  a  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial,  made  upon  the 
minutes  of  the  justice  before  whom  the  action  was  tried. 

This  action  was  brought  for  the  recovery  of  damages  sustained 
by  an  injury  to  the  plaintiflF,  received  while  attempting  to  enter  a 
car  of  the  defendant  at  one  of  its  stations.  The  testimony  on  the 
part  of  the  plaintiff  showed  that  as  he  entered  the  cars  while  the 
train  was  stopping  at  the  station,  the  gate  was  shut  against  him  and 
he  was  pushed  by  the  brakeman  so  that  he  fell  on  the  platform  and 
sustained  internal  injuries  which  laid  him  up  and  kept  him  wholly 
from  his  business  for  some  ten  or  twelve  days,  during  which  time 
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his  business  suffered  greatly  from  his  absence ;  and  that  his  injuries 
affected  him  more  or  less  for  some  months  afterwards,  and  were  L'kelj 
to  continue  so  to  do.  On  the  subject  of  damages  sustained  by  the, 
plaintiff,  by  reason  of  inability  to  attend  to  his  business  during  the 
period  he  was  confined  to  his  house,  no  proof  of  actual  losses  was 
given,  but  the  plaintiff  was  permitted  to  show  that  the  gold  and 
silver  in  which  he  dealt  was  locked  up  in  his  safe ;  that  he  alone 
had  the  combination,  and  that  neither  of  the  four  clerks  in  his 
employment  did  or  could  have  access  to  the  gold,  and  that  none  was 
«old ;  that  several  of  his  principal  customers  called  to  purchase,  but 
were  unable  to  do  so  in  his  absence,  and  that  several  customers  were 
for  that  reason  lost  to  him,  they  having  subsequently  gone  elsewhere 
to  make  their  purchases.  The  plaintiff  was  also  permitted  to  show 
how  much  he  had  been  accustomed  to  sell  to  those  customers,  and 
what  profit  he  had  made  at  sales  occurring  in  intervals  of  a  fort- 
night or  so  at  different  times  in  his  business.  This  evidence  was 
taken  under  objection  and  exception. 

The  court  at  General  Term  said:  "It  was  of  course  tjompetent 
for  plaintiff  to  show  that  he  had  bfeen  rendered  unable  to  attend 
personally  to  his  business,  and  had  thereby  sustained  losses,  but  we 
think  some  of  the  peculiar  evidence  in  this  case  was  altogether  too 
eon  jectural  and  speculative  to  be  the  basis  of  a  verdict. 

"  It  was  not  shown  that  sales  could  not  and  would  not  have  been 
made  if  the  clerks  had  had  access  to  the  gold  and  silver  shut  up  in 
the  safe,  and  at  just  as  good  profits  as  though  the  plaintiff  had 
been  present.  The  loss  of  sales  and  of  customers  was  not  caused 
by  .the  injury  sustained  by  plaintiff,  but  by  his  abnormal  and  pecu- 
liar mode  of  doing  his  business  by  keeping  the  valuables  in  whieli 
he  dealt  wholly  inaccessible  to  the  persons  who  conducted  bis  busi- 
ness. Customers  came  to  buy,  but  the  plaintiff  chose  to  keep  his 
goods  in  his  own  hands  because  he  could  not  be  personally  present 
to  make  the  sales.  He  had  a  legal  right  to  do  that,  doubtless,  but 
not  to  charge  the  loss  of  such  customers  and  possible  profits  to  the 
defendants.  His  gold  and  silver  remained  on  hand.  No  evidence 
was  given  to  show  that  they  had  depreciated  in  value,  or  that  his 
profits  when  he  came  to  sell  were  any  less  than  they  should  have 
been  if  the  sales  had  been  made  in  the  usual  course  of  his  business 
to  the  customers  who  called.     His  commodities  were  articles  not 
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•likely  to  depreciate  in  value,  and  not  subject  to  great  fluctnationfi, 
but  readily  saleable  to  manufacturers  of  jewelry  and  other  articles 
in  which  refined  gold  and  silver  are  used.  The  evidence  received 
gave  scope  to  the  jury  to  allow  as  actual  damages  profits  of  possible 
sales  not  made,  because  the  plaintiff  chose  to  keep  the  property  on 
hand  to  be  sold  to  customers  when  he  could  do  the  business  person- 
ally. Under  such  circumstances  he  should  at  least  have  shown  that 
when  he  came  to  make  sales  he  sustained  actual  losses.  It  may  be 
that  he  made  greater  profits ;  and  if  that  were  the  case,  still,  if  this 
evidence  be  a  legitimate  mode  of  proving  damages,  he  is  recovering, 
perhaps,  where  no  loss  was  ever  sustained.  We, think  the  court 
opened  a  wider  door  for  conjecture  on  the  part  of  th^  jury  than  any 
of  the  authorities  have  sanctioned."     »    *    » 

DorshetmeTj  Baoon  dk  Deyo^  for  the  appellant. 

Samud  O.  Courtney  and  Ira  Sh/vfer^  for  the  respondent. 

Opinion  by  Davis,  P.  J. ;  Bbadt  and  Daniels,  JJ.,  concurred. 

.  Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


WILLIAM  ROEBER,  Respondent,  v.  PETER  BOWE,  as 
Sheriff,  etc..  Appellant. 

Bmdenee^uikai  i»  iujJMgnt  to  uphM  a  tale  of  ffoodi  though  the  vendor  remaine  in 
poteeenon^- declarations  qf  the  vendor  as  to  his  reasons  for  making  the  sale-^ 
when  ihey  are  admissihU  as  against  the  vendee. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

The  court  at  GPeheral  Term  said :  "  The  verdict  was  recovered  for 
the  value  of  a  stock  of  goods  which  the  defendant,  as  sheriff,  levied 
upon  and  sold  under  an  execution  issued  upon  a  judgment  recovered 
by  James  S.  Carpenter  against  George  W.  Carpenter.  Before  the 
action  was  commenced  the  judgment  debtor  by  a  bill  cf  sale  sold 
the  stock  of  goods  to  the  plaintiff  in  this  action.  But  the  property 
was  levied  upon  and  afterwards  sold  by  the  sheriff  upon  the  allega- 
tion that  the  sale  to  the  plaintiff  was  made  to  hinder,  delay  or 
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defraud  creditors,  and  in  support  of  that  position  it  was  made  to 
appear  that  no  actual  or  continued  change  of  possession  of  the  prop- 
erty sold  was  made  after  the  sale,  but  the  vendor  continued  in  the 
store  carrying  on  the  business,  in  the  employment  of  the  plaintiff, 
for  the  compensation  of  twelve  dollars  a  week.  This,  under  the 
direct  terms  of  the  statute,,  rendered  the  transaction  presumptively 
fraudulent.  But  to  remove  that  presumption  evidence  was  given 
tending  very  directly  to  prove  that  the  plaintiff,' when  he  bought  out 
the  stock  of  goods,  paid  their  full  and  fair  value  for  it  to  the  judg- 
ment debtor,  and  that  he  himself  maintained  a  constant  oversight 
of  the  business,  althoUgh  in  its  general  transaction  he  retained  the 
debtor  in  his  employment.  This  was  suflBcient  to  entitle  the  plain- 
tiff to  have  the  point  submitted,  as  it  was,  to  the  jury  to  determine 
as  a  matter  of  fact  whether  the  sale  had  been  made  in  good  faith 
notwithstanding  the  continued  possession  of  the  vendor.  The  c^se 
of  2'ift  V.  Barton  (4  Denio,  171),  which  was  held  not  to  have  been 
properly  submitted  to  the  jury,  is  distinguishable  from  the  present 
one  by  the  ci4'cumstance  that  in  that  case  there  was  no  evidence  of 
a  consideration  having  been  actually  paid,  while  in  this  case  the 
evidence  was  reasonably  clear  that  the  plaintiff  had  paid  more  than 
the  full  value  of  the  goods  constituting  the  stock  in  the  store ;  and 
under  that  evidence  the  case  was  made  a  proper  one  for  the  jury 
to  determine  whether  or  not  the  sale  had  been  made  in  good 
faith  without  any  fraudulent  intent.  {Starin  v.  KeUy,  88  N.  Y., 
418.)    ♦    *    * 

"  The  judgment  creditor,  in  the  course  of  his  examination  as  a 
witness,  was  interrogated  as  to  statements  which  the  debtor  had 
made  to  him  concerning  his  title  or  interest  in  this  stock  of  goods, 
and  the  court  limited  the  inquiries  to  conversations  at  the  store 
while  Carpenter  was  acting  there.  What  was  said  at  the  store  the 
defendant  was  at  liberty  to  prove,  but  what  was  sidd  elsewhere  was 
excluded. 

"  This  ruling  is  now  relied  upon  as  erroneous  under  the  authority 
of  Adams  v.  Davidson  (10  N.  T.,  309).  There  the  debtor,  who 
was  left  in  the  possession  of  the  goods  after  he  had  made  a  general 
ajssignment,  stated  that  one  object  of  it  was  to  coerce  other  persons 
to  become  his  security  on  an  appeal,  in  which  event  it  was  to 
become  void.     This  statement  was  allowed  to  be  proved  for  the 
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reason  that  the  assignor  remained  in  the  possession  of  the  goods  np 
to  and  after  the  time  the  declaration  was  made.  But  whether  it 
was  made  while  the  assignor  was  actually  in  the  store  does  not 
clearly  appear  from  the  case.  Proof  of  the  declaration  was  received 
upon  the  autiiority  of  WUlies  v.  Farley  (3  Carr.  &  P.,  895).  That 
was  a  nini  pri%t8  decision  in  which  proof  was  received  of  a  state- 
ment made  by  the  defendant  in  a  second  execution,  that  a  preceding 
execution  had  been  sued  out  to  protect  the  goods  against  a  levy 
under  the  second.  This  statement  is  not  shown  by  the  case  to  have 
been  made  at  a  time  or  place  when  the  defendant  was  not  in  the 
immediate  charge  of  the  goods,  and  for  that  reason  it  may  very  well 
have  been  proper  evidence  explanatory  of  the  fact  of  his  continued 
possession,  although  the  property  had  been  in  form  levied  upon 
under  another  execution.  If  evidence  of  this  character  can  be 
legally  and  properly  received  in  any  case  it  would  seem  to  be  because 
of  the  circumstance  that  the  vendor  is  at  the  time  in  the  actual  pos- 
session of  the  property.  As  such  he  holds  it  ostensibly  as  the  agent 
of  the  vendee,  and  it  is  only  when  the  agent  may  be  in  the  perform- 
ance of  some  act  within  the  range  of  his  agency  that  what  he  may 
say  can  be  given  in  evidence  against  his  principal.  And  this  rule 
will  not  include  mere  statements  or  declarations  casually  made  by 
the  ostensible  agent  when  he  is  neither  actually  nor  constructively 
performing  any  act  in  tlie  course  of  his  agency.  This  was  further 
considered  in  TiUon  v.  TerwiUiger  (56  N.  T.,  278).  And  the  pre- 
ceding case  of  Adams  v.  Davidson  seems  to  have  been  limited  in 
this  manner,  and  to  require  that  the  declarations  proposed  to  be 
given  shall  appear  to  accompany  some  act  of  which  they  are  made 
explanatory.  And  the  rule  allowing  them  to  be  given,  even  when 
that  may  be  their  character,  to  impeach  a  sale  of  property  previ- 
ously made,  does  not  seem  to  be  quite  consistent  with  the  principle 
which  has  been  applied  under  like  circumstances  of  continued  pos- 
session when  the  subject  of  the  sale  has  been  real  instead  of  personal 
property."     (  Vrooman  v.  -ffingr,  36  N.  T.,  477,) 

A.  J.  Vanderpody  for  the  appellant. 

Edwanrd  P.  Wilder^  for  the  respondent. 

Opinion  by  Daniels,  J. ;  Davis,  P.  J.,  and  Bbadt,  J.,  conourred. 

Judgment  and  order  affirmed. 
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Susannah  L.  Borland,  as  Administratrix^  ete.y  Appdkmt^v.  Thb 
Nevt  YofeK  Central  and  Hudson  River  Railroad  Company, 
Respondent.  —  Judgment  affirmed.  Opinions  by  Brady  and 
Daniels,  J  J . ;  Davis,  P.  J.,  dissenting. 

John  L.  Mulcher,  Exdcutar^  etc,^  Appellant^  v,  George  E.  Harding, 
Respondent  —  Order  modified  as  directed,  with  ten  dollars  costs 
and 'disbursements  to  abide  event.  Opinions  by  Davis,  P.  J.^ 
Brady  and  Daniels,  JJ. 

In  the  Matter  of  Juan  R.  M.  Hernandez.  —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     Opinion  by  Brady,  J. 

John  Fischer,  Appellant^  v.  J.  C.  Julius  Langbein  and  another, 
Respondents.  —  Judgment  affirmed.     Opinion  by  Brady,  J. 

The  Pkovle  of  the  State  of  New  Tore  v.  James  Lane.  —  Judg- 
ment reversed,  new  trial  ordered.  Opinions  by  Brady  and 
Daniels,  JJ. ;  Davis,  P.  J.,  dissenting. 

Horace  £.  Thurber,  as  Assignee^  etc.^  Respondent^  v.  Robert  B. 
Minturn,  Respondent^  and  The  North  River  Bank,  in  the  Ctty 
OF  New  York,  Appellant.  —  Judgment  reversed  and  judgment 
ordered  as  directed  In  opinion.  Opinions  by  Davis,  P.  J.,  Brady 
and  Daniels,  JJ. 

John  C.  Boyd,  Respondents  v.  Richard  H.  Ellis,  Appellant.  — 
Judgment  affirmed,  witli  costs.     Opinion  by  Brady,  J. 

Saxon  E.  Anderson  v.  David  B.  Jarvis.  —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     Opinion  by  Brady,  J. 

Henry  Blumenthal,  Respondent,  v.  Lyman  G.  Bloomingdalb 
and  another.  Appellants.  —  Judgment  affirmed.  Opinion  by 
Brady,  J. 

The  Oregon  Steamship  Company,  Respondent,  v.  George  K.  Otis,. 
Appellant.  —  Judgment  modified  as  directed  in  opinion,  and 
affirmed  as  modified.     Opinion  by  Brady,  J. 

The  People  of  the  State  of  New  York  v.  The  Empire  Mutual. 
Life  Insurance  Company.  —  Order  modified  as  directed  in 
opinion,  without  costs  to  either  party,  and  affirmed  as  modified. 
Opinion  by  Daniels,  J. 

Philip  Ebaling  and  another,  Respondents,  v.  Paul  Bauer,  Appel- 
lant —  Judgment  and  order  amrmed.     Opinion  by  Daniels,  J.^ 

.    and  Davis,  P.  J. 

The  Baltimore  and  Ohio  Railroad  Company,  Respondent,  v. 
Alexander  T.  Arthur  and  another.  Appellants.  —  Appeal 
dismissed,  with  ten  dollars  costs.     Opinion  by  Dahiels,  J. 

John  Van  Roy,  Respondent,  v.  Clara  Morris  JBLarriot,  Appel- 
lant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
Opinion  by  Daniels,  J. 

J.  C.  H.  Claussen,  Respondent,  v.  Charles  H.  Russell,  <m  Receiver, 
etc.,  AppMant.  —  Judgment  reversed  and  order  entered  sustain- 
ing demurrer,  with  leave  to  plaintiff  to  amend  in  twenty  days- 
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on  payment  of  costs  of  appeal  and  of  demurrer.     Opinion  by 

Daniels,  J. 
Cathesh^b  Hango:^^,  Appellant  v.  Samuel  M.  Meeker,  Respond- 
ent. —  Decree  affirmea,  without  costs.     Opinion  by  Daniels,  J. 
George  Fkazier,  Appellant^  v.  The  Ma.yob,  etc.,  of  the  City  of 

New  York,  Respondent  —  Judgment  reversed,  new  trial  ordered, 

costs  to  abide  event.     Opinion  by  Davis,  P.  J. 
Howard  Ives,  Respondent^  v.  Hknry  B.  Lockwood,  Appellant  — 

Order  reversed  and  motion  granted,  with  costs  and  disbursements. 

Qpinion  by  Daniels,  J. 

Ith  the  Matter  of  Adelaide  Clement.  —  Order  affirmed,  without 
costs.     Opinion  by  Davis,  P.  J. 

The  People  of  the  State  of  New  York  ex  rel.  Emeline  Austin 
and  others  v.  Edward  Cooper  and  others.  Respondents.  —  Pro- 
ceedings affirmed,  with  costs  and  disbursements.  Opinion  by 
Daniels,  J. 

Adelaide  E.  Kenny,  Respondent^  v.  Edwin  A.  Weed  and  GEoaos 
Chandler,  Appellants.  —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     Opinion  by  Brady,  J. 

Bolton  Hall,  Respondent,  v.  United  States  Reflector  Company, 
Appellant  —  Appeal  dismissed,  without  costs. 

Lazarus  S.  Murad,  Appellant,  v.  Elias  R.  Thomas,  Respondent — 
Appeal  from  order  discharging  defendant  on  habeas  corpvs  dis- 
missed, without  costs. 

George  WnnTAKER,  Respondent,  v.  Joseph  M.  Valentine  and 
another,  Appellants.  —  Judgment  modified  as  directed  in  opinion, 
and  as  modified  affirmed,  without  costs  to  either  party.  Appeal 
from  order  allowing  amendment  to  complaint  dismissed,  and 
that  from  order  denying  application  for  resettlement  affirmed, 
with  costs  and  disbursements.  Order  to  be  settled  by  Daniels,  J. 
Opinion  by  Daniels,  J. 

Hannah  Mead,  A  dministratnix,  Appellant,  v.  Luoretia  C.  Smtth, 
Respondent  —  Judgment  affirmea,  with  costs  of  appeal,  but  only 
as  of  one  argument.     Opinion  by  Davis,  P.  J. 

Charles  C.  Bryoe  and  another,  Respondents,  v.  August  C.  L. 
Meyer  and  another,  Appellants.  —  Judgment  and  order  affirmed. 
Opinion  by  Davis,  P.  jt 

William  O.  Cook,  Respondent,  v.  Theodore  M.  Leonard,  Appel- 
lant—  Judgment  reversed,  new  trial  ordered,  costs  to  abide 
event.     Opinion  by  Davis,  P.  J. 

Charles  W.  Pierce,  Jr.,  and  others.  Appellants,  v.  Charles 
BouTON,  Respondent  —  Judgment  reversed,  new  trial  ordered, 
costs  to  abide  event.     Opinion  by  Davis,  P.  J. 

LiroiANO  RiNZ  and  others,  Plaintiffs,  v.  Charles  Eenauld  and 
others.  Defendants.  —  Motion  for  new  trial  denied  and  judgment 
orde^red  for  plaintiffs  on  verdict.     Opinion  by  Davis,  P.  J. 
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Mary  L.  McKenna,  A  dministratrixy  Appellant^  v.  Thomas  Bolgek, 
Respondent.  —  Judgment  reversed  and  jndmient  on  demurrer 
ordered  for  plaintiff  with  leave  to  withdraw  oemnrrer  and  answer 
on  usual  terms.    Opinion  by  Davis,  P.  J. 

Majkt  L.  MoKsNNAy  Admmiat/roU^rioiy  v.  Thomas  Bolgeb. — Motion 
denied,  with  ten  dollars  costa.     Opinion  by  Davis,  F.  J. 

Ann  Mallaoh,  Respondent^  v.  Edward  Ridlby  and  others,  Appd- 
lants. — Judgment  reversed,  new  trial  ordered,  costs  to  abide 
event.  Opinions  by  Davis,  p.  J.,  and  Brady,  J. ;  Brady,  J^ 
concurring  in  result. 

yiRGiNiA  B.  Matthews,  AppeUcmtj  v.  Kenneth  M.  Marchison  and 
others.  Respondents.  —  Judgment  modified  as  directed  by  opinion 
on  payment  of  costs  of  opposing  motion  below,  without  costs  of 
appeal  to  either  party.     Opinion  by  Davis,  P.  J. 

Elizabeth  B.  Stewart  and  another,  Respondents^  v.  William  M. 
Brasher,  Appellant.  —  Judgment  reversed,  new  trial  ord^^ 
costs  of  appellant  to  abide  event.    Opinion  by  Davis,  P.  J. 

Samuel  Weeks  and  another,  Respondents^  v.  Jaoob  Weeks  Corn- 
well,  Appellant  —  Judgment  modified  as  directed  in  opinion, 
and  as  modified  affirmed,  costs  of  all  parties  to  be  paid  out  of 

.    fund.     Opinion  by  Davis,  P.  J. 
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WILLIAM    H.    GROSSMAN    and    Othbbs,    Appbllanto,    r. 
HENRY  0.  GROSSMAN  and  Others,  Rkbpondbnts. 

WtU—MecuHon  of  it  in  dupUeate—hut  orte  of  the  papon  need  be  produced  fbr 
probate — error  in  the  deeeription  of  the  teetator  in  the  c^teeiation  elauee — toTien 
it  is  immateriaL  ' 

One  Henry  Grossman  died  leaving  a  will  which  he  had  exequted  in  duplicate. 
The  petition  for  the  probate  of  the  will  did  not  state  that  it  had  been  executed 
in  duplicate,  nor  was  the  duplicate  produced,  although  the  words  *'  done  in  dupli- 
cate" Were  written  upon  the  back  of  the  instrument  which  was  produced  and 
admitted  to  probate.  Subsequently  an  application,  to  have  the  probate  of  the 
will  vacated,  was  made  by  certain  of  the  testator's  nephews  an^  nieces,  upon  the 
ground  of  its  invalidity  because,  of  defects  in  the  proof  of  its  execution  and 
on  accoimt  of  the  mental  incapacity  of  the  testator.  Upon  the  re-examination  of 
the  subscribing  witnesses  the  duplicate  was  produced  by  the  proponents.  'It 
did  not  appear  to  have  been  revoked.  It  was  exactly  similar  to  the  one  before 
proved,  except  that  the  name  of  one  of  the  executors .  had  been  omitted  in 
drawing  it  and  had  been  interlined,  and  the  interlineation  noted,  in  the 
presence  of  the  witnesses,  in  the  attestation  clause. 

Held,  that  it  was  not  necessary  that  the  petition  should  state  that  the  will  had 
been  executed  in  duplicate,  or  that  the  duplicates  should  be,  both,  produced  and 
proposed  for  probate. 

That  the  duplicates  were  not  designed  to  be,  and  were  not  in  fact,  two  wills,  but 
each  was  executed  so  as  to  furnish  a  safeguard  against  loss,  and  but  one  need 
be  admitted  to  probate. 

The  testator  had  an  adopted  son  named  Henry  G.  Grossman.    The  will  was 
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executed  by  the  testator  Henry  Grossman,  and  he  was  so  described  in  it.    la 
the  attestation  clause  of  each  paper  the  testator  was  described  as  Henry  C 
Grossman. 
He^d,  that  the  yalidity  of  the  will  was  not  affected  by  this  error  in  the  attestation 
clause. 

Appeal  from  a  decree  of  the  surrogate  of  Kings  county  refusing 
to  revoke  the  probate  of  the  will  of  Henry  Crossman,  late  of  the 
city  of  Brooklyn. 

The  will  was  executed  in  duplicate  November  29,  1879,  and 
admitted  to  probate  by  the  surrogate  of ^  Kings  county  January  28, 

1881.  Four  of  the  present  contestants  appeared  by  counsel  on  the 
probate,  who  examined  the  witnesses  to  the  will  at  that  time. 
Upon  the  will  being  admitted  to  probate  the  executors  duly  quali- 
fied.    Almost  a  year  after  the  probate  and  on  the  13th  of  Januaiy, 

1882,  £ix  of  the  ten  nephews  and  nieces  of  Mr.  Crossman,  all  of 
whom  had  been  left  legacies  in  the  will,  and  were  made  residuary 
legatees  under  it  in  a  certain  contingency,  filed  allegations  against 
its  validity,  the  competency  of  its  proof  and  the  mental  capacity  of 
the  testator  under  the  provisions  of  the  Code  of  Civil  Procedure 
(§§  2647-2653). 

On  the  trial  upon  these  allegations  before  the  surrogate  of  Eongs 
county  the  respondents  produced  their  testimony  in  support  of  the 
will  and  rested.  Among  their  proofs  was  the  duplicate  copy  of 
the  will  executed  by  the  testator,  which  was  offered  and  received  in 
evidence.  After  the  proponents  rested  the  contestants  moved  that 
the  probate  of  the  will  be  revoked  on  the  ground  that  the  will  had 
been  executed  in  duplicate  and  that  only  a  part  of  the  alleged  will 
had  been  admitted  to  probate, 

Ilenry  T.  Clinton  and  Josiah  T,  Marian^  for  the  appeUants. 
Even  if  it  were  not  formerly  necessary,  when  a  will  was  executed 
in  duplicate,  to  present  both  duplicates  for  probate,  it  is  necessary 
to  no  so  now  by  reason  of  sections  2614,  2635  of  the  present  Code. 
Where  a  will  is  executed  in  duplicate,  both  copies  so  executed  con- 
stitute the  wiU.  (Whart.  Law  of  Ev.  [2d  ed.],  79,  §  74.)  All  the 
authorities  hold  that  where  a  will  is  executed  in  duplicate,  that  bodi 
copies  so  executed  constitute  the  will.  (1  "Wms.  on  ILcre.,  154 ;  1 
Eedf.  on  Wills>  806;  2  Greenl.  Ev.  [18th  ed.],  §  688;  1  Jar.  oa 
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Wills  [5th  Am.  ed.],  296,  297 ;  Hichards  v  JHwnford,  2  Philli- 
more,  23;  Doe  v.  Strickland^  8  Com.  Bench,  724;  HtMardv. 
Alexcmder^  Eng.  Law  R.  [Ch.  Div.,  vol.  3],  738 ;  Boughey  v,  More' 
ton,  2  Lee's  Eccles.  R,  532 ;  Colvin  v.  Eraser,  2  Haggard's  Eccles. 
R.,  266;  Burtonahaw  v.  OUbert,  Co^p.,  49;  Onions  v.  Tyner^ 
Vern.,  742;  Roberts  v.  Bounds  3  Haggard's  Eccles.  R.,  548; 
(yNedWs  Adnvrs.  v.  Farr,  1  Richardson  [S.  0.],  88.) 

jGT.  W.  BooJcsta/oer  and  James  B.  Steers,  Jr.,  for  the  respondents. 

Babnard,  p.  J. : 

There  is  no  reason  why  the  decree  of  tie  snrrogate  should  be 
reversed.  Henry  Grossman  executed  his  last  will  and  testament  in 
duplicate.  The  petition  for  the  probate  of  the  will  did  not  mention 
that  there  were  two  duplicates,  but  it  was  plainly  written  on  the 
back  of  the  will  that  it  was  done  in  duplicate.  It  is  undoubtedly 
true  that  when  a  will  is  done  in  duplicate  that  the  revocation  of 
either  revokes  the  will  as  expressed  in  each  duplicate,  because  Jhe 
will  is  single  and  the  evidence  of  it  double.  The  time  for  the  pro- 
duction of  the  duplicate  will  was  at  its  probate.  It  was  then  the 
contestants'  right,  and  it  was  the  duty  of  those  then  opposing  pro- 
bate to  demand  it.  The  will  was  proven  without  such  demand. 
The  present  contestants  have  filed  allegations  against  the  will,  its 
validity,  its  proof  of  execution  and  the  mental  capacity  of  the  tes- 
tator. Upon  the  re-examination  of  the  witnesses  to  prove  the  will 
the  fact  appears  that  it  was  executed  in  duplicate,  and  this  duplicate 
copy  is  produced.  It  was  never  revoked  so  far  as  disclosed  by  the 
paper.  It  is  as  it  was  executed.  We  think  that  the  petitioner  was 
not  required  to  state  that  the  will  was  executed  in  duplicate  or  that 
both  duplicates  should  be  proposed  for  probate.  The  duplicates 
were  not  designed  to  be  and  were  not  in  fact  two  wills,  but  each 
was  executed  so  as  to  furnish  a  safeguard  against  loss.  It  now 
appears  that  there  was  no  revocation  of  either  paper.  They  are  • 
exactly  similar.  The  omission  of  the  name  of  .one  executor  and 
its  interlineation  in  one  of  the  duplicates  accompanied  by  its  anno- 
tation in  the  presence  of  the  witnesses,  in  legal  effect,  made  both 
papers  identical.  No  just  purpose  is  subserved  by  holding  such 
a  paper  other  than  a  literal  reproduction  of  the  other.    It  was 
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BXb  evident  mistake  of  the  copjist,  and  to  avoid  an  entire  new  oopj 
the  interlineation  waB  resorted  to  and  it  was  noted  in  the  attestation 
clause. 

Both  papers  express  the  name  of  the  testator  to  be  Henry 
C  Crossman  in  the  attestation  clause.  The  ttotator's  name  was 
simply  Heniy  Grossman^  There  was  an  adopted  son  whose  name 
was  Henry  C.  Grossman;  The  will  is  proven tohave  been  ezecated 
by  Henry  Grossman,  and  he  is  correctly  named  in  the  will.  The 
iotertion'  o£  the  middle  letter  G.,  in  the  attestation  clause*  is  not  vitaL 

If  there  was  no  attestation  clause  and  the  will  was  properly  proven 
it  would  be  a  good  will.  This  will  was  properly  executed  and  by  the 
light  •  testator^.  The  mistake-  of  the  person  who  transeribed  the 
attestation  clause  should  not  have  the  effect  to  destroy  the  wilL 

The  decree  of  the  surrogate  should  be  affirmed^  with  costs. 

Pbatt  and  Dykman,  JJ.,  concurred. 
Decree  of  surrogate  affirmed,  with  costs. 


'  w  ^1    THE  PEOPLE  OF  THE  STATE  OF  KEW  TOEK,  RBSP0in>- 
BNTS,  V.  BERNARDINO  G  ASSIANO,  Appellant. 

Cfriminal  trial  —  (he  prisoner's  counsel  must  he  notified  before  further  interne 
Hons  a/re  given;  to  a  jwry  which  has  once  retired  —  Code  of  OrimijuU  Procedure, 
see.  427  -^  2'he  jury  is  entailed  to  know  the  punishment  prescribed  for  the  crime  — 
Bight  cf  the  jury  to  consider  the  intoxicated  condition  of  the  accused^  Penal  Code^ 
sec.  22. 

Where  a  jury,  after  it  has  retired  to  deliberate  upon  its  verdict,  returns  into 
court  and  asks  for  further  instructions,  the  prisoner  has,  under  section  427  of 
the  Code  of  Criminal  Procedure,  an  absolute  right  to  have  his  counsel  notified 
of  the  fact,  and  it  is  a  fatal  error  for  the  court  to  give  further  instructions  to 
the  jury  before  giving  such  notice  to  the  counsel,  even  though  the  prisoner  . 
himself  be  present  in  court  and  takes  no  exception  to  the  instruction  so  given. 

Upon  the  trial  of  a  person  indicted  for  murder  in  the  first  degree  the  jury,  after 
having  retired  to  deliberate  upon  its  verdict,  returned  into  court  and  asked 
what  the  statute  punishment  for  murder  in  the  second  degree  was.  ,The 
court  replied  that  that  was  not  a  matter  for  their  consideration  m  arriving 
at  a  verdict. 

Held,  that  this  was  error. 


Digitized  by 


Google 


PEOPLE  V.  CASSIANO-  889 

Sboond  Dbpartmbhit,  Sbftbmbbr  Term,  1888. 

That  while  it  is  proper  to  instruct  the  Jury  that  where  a  crime  has  been  proved 
the  extent  of  the  punishment  prescribed  therefor  is  no  sufficient  reason  why  a 
verdict  in  accordance  with  the  facts  as  proven  should  not  be  rendered,  yet  as  a 
part  of  the  case  the  punishment  should  be  known  to  the  jury. 

Upon  the  trial  of  a  person  indicted  for  murder  in  the  first  degree  the  jury  may, 
under  section  22  of  the  Penal  Code,  take  into  consideration  the  fact  that  the 
accused  was  intoxicated  at  the  time  when  he  committed  the  act. 

Appeal  by  the  defendant  from  a  judgment  of  a  Court  of  Oyer 
and  Terminer,  convicting  him  of  the  crime  of  murder  in  the  first 
degree. 

Louis  E.  Cmr  and  M.  H.  Hi/rschberg^  for  the  appellant.  ' 

Walter  01  AntJumy^  district  attorney,  and  William  D.  Dickey^ 
for  the  respondents. 

Babnabd,  p.  J. : 

The  prisoner  was  convicted  of  the  crime  of  murder  in  the  first 
degree  at  the  Orange  county  Oyer  and  Terminer  in  January  last. 
After  the  case  had  been  given  to  the  jury  and  they  had  retired,  and 
-after  deliberating  upon  the  evidence  the  jury  requested  further 
instructions.  The  prisoner  was  brought  into  court  and  the  jury 
were  recalled.  The  counsel  who  represented  the  prisoner  were  not 
notified  of  the  request  of  the  jury  or  of  their  recall  for  further 
instructions,  and  they  were  not  in  fact  in  court.  By  section  427 
of  the  Code  of  Criminal  Procedure  it  is  provided  that  in  case  the 
jury  return  for  further  instructions  the  counsel  for  the  prisoner  shall  be 
notified.  In  the  absence  of  the  counsel  the  jury  asked  for  the  statute 
punishmentjf  or  murder  in  the  second  degree,  ^^  what  the  sentence  is.'' 
The  court  replied  that  that  was  not  a  matter  for  their  considerar 
tion  in  arriving  at  a  verdict.  ]!leoe88ad*ily  there  was  no  exception  to 
this  course  as  the  counsel  were  absent,  but  upon  appeal  it  must  be 
passed  upon  whether  or  not  the  refusal  was  right.  Two  questions 
are  thus  raised :  "Wiae  it  error  to  answer  the  jury  without  n9tifying 
counsel,  without  regard  to  the  correctness  of  the  charge?  and, 
second,  were  the  jury  entitled  -to  the  information  sought  1  "We  think 
it  was  an  absolute  right  of  the  prisoner  to  have  his  counsel  notified 
after  the  jury  returned  into  court  and  before  they  were  instructed. 
The  words  of  the  statute  are  imperative  that  the  information  sought 
by  the  jury  "  must  be  given  after  notice    *    *    *    to  the  counsel 
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for  the  defendant,  and  in  case  of  felony  in  the  presence  of  the 
defendant." 

As  to  the  defendant's  right  to  be  present  that  was  the  require- 
ment of  the  Revised  Statutes ;  and  when  correct  instructions  were 
given  in  the  presence  of  the  counsel  for  the  accused,  but  in  his 
absence,  the  Court  of  Appeals  reversed  the  judgment.  {Mav/rer  v. 
PeopUj  43  K.  T.,  1.)  The  right  of  an  accused  is  part  of  our 
system.  In  the  present  cq^e  it  is  apparent  that  the  counsel  for  the 
accused  might  have  induced  the  court  to  furnish  the  information 
sought,  as  there  can  be  no  doubt  but  that  it  was  within  the  discre- 
tionary power  of  the  court  even  if  it  was  not  a  legal  right.  "We 
think  the  information  should  have  been  given.  In  all  cases  the 
jury  should  know  the  effect  of  their  verdict.  While  it  is  proper  to 
instruct  them  that  when  a  crime  is  proven,  the  extent  of  the 
punishment  therefor  is  no  sufficient  -reason  why  a  verdict  accord- 
ing to  the  facts  found  should  not  be  rendered,  yet  as  part  of  the 
case  the  punishment  should  be  known  by  the  jury.  It  was  there- 
fore a  fatal  error  not  to  notify  the  defendant's  counsel  when  the 
jury  asked  for  further  instructions.  It  is  not  material  to  examine 
the  question  whether  the  jury  were  authorized  to  take  into  their 
consideration  the  intoxicated  condition  of  the  defendant  when  the 
crime  was  committed  in  determining  the  question  whether  the  blow 
was  struck  in  sudden  passion  and  without  the  deliberation,  now 
needed  to  constitute  murder  in  the  first  degree.  Since  the  trial  of 
the  case  the  present  Code  has  gone  into  effect  and  by  section 
twenty-two  it  is  provided  that  the  fact  that  the  accused  was  intox- 
icated at  the  time  can  be  taken  into  consideration  in  determining 
purpose,  motive  or  intent. 

The  conviction  should  be  reversed,  and  a  new  trial  granted. 

Pbatt,  J.,  concurred. 

Present — Babstabd,  P.  J.,  Dykman  and  Pratt,  JJ« 

Conviction  reversed,  and  new  trial  granted* 
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WILLIAM  MARTIN,  Respondent,  v.   THE  TRIBUNE 
ASSOCIATION,  Appellant. 

NegUgence—an  emplay&r  is  not  liable  for  the  negligenee  of  hds  eoTUractor—a  wuU 
oongtmcted  in  the  iireet,  mth  the  permdanon  of  the  cUy  authorities,  is  not  a 
nuisance. 

The  defendant  entered  into  contracts  for  the  erection  of  a  building  upon  a  lot 
owned  by  it  in  Nassau  street,  in  the  city  of  New  York,  one  with  one  O'Brien, 
by  which  he  was  to  take  down  the  old  building  and  do  the  excavating  for  the 
cellar  and  a  Tault  in  the  street  and  build  the  walls  to  the  level  of  the  curb,  and 
the  other  with  one  Batterson,  by  which  he  was  to  furnish  all  the  granite  work. 

In  pursuance  of  permits  procured  from  the  proper  city  authorities  by  the  defend- 
ant, O'Brien  had  excavated  and  was  constructing  a  vault  extending  twelve 
feet  beyond  the  curb  line  in  the  street,  and  while  engaged  in  so  doing  he  had 
built  a  fence  Iti  the  street  to  inclose  the  same.  This  fence  was  blown  against 
the  plaintiff,  who  was  passing,  and  throw  him  down,  striking  his  head  against 
some  blocks  of  granite  left  in  the  street  by  Batterson. 

In  an  action  to  recover  damages  for  the  injuries  so  occasioned: 

£Md,  that  the  defendant  was  not  liable  for  the  negligence  of  its  contractors. 

That  the  construction  of  the  vault  in  the  street  under  the  permit  from  the  city 
was  not  a  trespass  or  a  nuisance. 

That  the  defendant  was  not  liable  for  the  injuries  sustained  by  the  plaintiff. 

Appeal  from  a  judgment  in  favor ^of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial,  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

On  December  14,  1874,  the  plaintiff  while  passing  along  Nassau 
street,  in  the  eity  of  New  York,  over  the  sidewalk  which  the  defend- 
ant had  excavated,  and  where  it  was  constructing  the  vanlts  of  a 
new  building,  was  struck  on  the  head  by  a  falling  fence  and  pre- 
cipitated against  a  large  block  of  granite  lying  in  the  pathway  and 
was  severely  injured.  The  fence  was  blown  over  by  the  wind,  and 
the  plaintiff  claimed  that  it  was  at  the  time  in  a  rickety  condition. 

Permission  to  construct  the  vaults  had  been  obtained  by  the  defend- 
ant from  the  proper  city  authorities  upon  the  payment  of  some  $987. 
The  work  was  done  and  the  materials  were  furnished  by  two  con- 
tractors, Peter  T.  O'Brien  and  James  G.  Batterson.  Peter  T.  O'Brien 
in  his  contract  undertook  and  agreed  to  make  all  the  necessary  exca- 
vation, and  furnish  and  provide  all  work  and  materials  that  might 
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be  required  for  the  building  of  the  vault  walls  up  to  the  level  of 
the  curb.  The  vault  was  theu  being  extended  under  this  contract 
twelve  feet  beyond  the  curb  line  on  Nassau  street,  and  in  order  to 
prevent  persons  from  passing  over  the  sidewalk  and  excavation 
while  si^ch  vault  was  in  the  course  of  construction  the  fenee  was 
erected.  James  G.  Batterson  in  his  contract  agreed  to  furnish  and 
provide  all  the  granite  work  according  to  the  specificationB  whidi 
formed  a  part  of  the  contract.  The  specifications  provided  that  he 
should  be  responsible  for  any  accidents  which  might  happen  on  the 
streets  or  sidewalks  by  caui^e  of  accumulation  of  material  furnished 
under  the  contract. 

Cornelius  A.  RunJdey  for  the  appellant. 

FrcmJdm  Bartlett  and  Clifford  A.  S.  BarUetty  for  the  respondent. 

Babnabd,  p.  J. : 

The  general  rule  is  that  he  who  does  the  injury  must  respond. 
The  exception  to  it  is  that  the  master  shall  be  held  for  the  damages 
of  a  servant  whom  he  selects.  The  master  acts  by  the  servant. 
The  sole  question  in  this  case  is  whether  the  employment  of  the 
contractor  is  an  independent  one.  If  it  was,  then  the  relation  of 
master  and  servant  does  not  exist,  and  there  is  no  liability  upon  the 
defendant's  part  for  the  negligent  acts  of  the  contractors  or  their 
employes.  There  can  be  no  question  but  that  the  employment  was 
independent.  The  defendant  agreed  with  Batterson  for  the  entire 
granite  material  needed,  and  with  O'Brien  for  other  material  and 
for  work  necessary  to  complete  the  building  and  structures  required. 
The  defendant  had  nothing  to  do  in  respect  to  the  work,  except  to 
see  that  it  was  done  according  to  the  terms  of  the  contract.  The 
case  is  .covered  by  the  case  of  MoCafferty  v.  The  Spuyten  Dvyvd^ 
etc.y  EaUroad  (61  N.  T.,  178).  The  defendant  did  ilot  employ  the 
workmen  and  had  no  power  to  discharge  them,  "  hence  the  rule  of 
respondecst  superior  applies,  and  the  principal  for  whom  the  men 
were  working,  and  by  whom  they  were  employed,  and  not  the 
defendant,  is  liable  for  the  damage  done  to  the  plaintiff." 

The  principle  was  again  upheld  in  Eing  v.  New   York  Central 
cmd  Hudson  Ri/ver  Badlroad  Company  (66  N.  T.,  181).    The  oaae ' 
is  not  one  where  the  defendant  is  rendered  liable  because  the  work 
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contracted  for  was  a  trespass  or  was  a  nuisance,  or  was  performed 
according  to  contract,  and  the  result  occasioned  the  injury.  No 
complaint  is  made  against  the  completed  structure..  The  contract 
was  neither  for  a  trespass  or  nuisance.  The  power  to  permit  the 
defendants  to  remove  the  sidewalk  and  erect  under  it  a  vault  wa& 
given  by  the  legislature  to  the  city  authorities.  The  defendant 
obtained  permission  to  build  this  vault,  and  neither  trespass  or 
nuisance  can  be  alleged  against  an  act  which  is  |permitted  in  the 
streets  of  the  city  of  New  York  by  legislative  and  municipal 
authority.  {Gongreve  v.  Smithy  18  N.  T.,  79 ;  People  ex  rd.  'Mv/r- 
phy  V.  KMy^  76  id.,  475  ;  Irvine  v.  Wood^  51  id.,  224 ;  Creed  v» 
HaHmcmuy  29  id.,  591.) 

The  principle  of  those  cases  is  not  questioned  in  Mcdrs  v.  Mar^ 
hattan  Real  Estate  Association  (89  N.  Y.,  498).  It  was  held  in 
that  case  that  permission  to  build  a  vault  under  the  sidewalk  gave 
no  right  to  collect  the  water  from  the  street  and  throw  it  in  the 
excavation  and  so  upon  a  private  owner  adjacent.  As  to  passen- 
gers upon  the  street  the  act  done  was  lawful.  The  structure  being 
lawful  all  the  acts  necessary  to  be  done  in  completing  it  were  col- 
lateral to  the  undertaking.  If  the  fence  was  insufficient,  or  if  the 
contractor  went  beyond  the  permit  in  obstructing  the  street,  these 
acts  are  to  be  chargeable  to  the  persons  who  did  them.  The  plain- 
tiff should,  therefore,  have  been  nonsuited. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

Dtkican,  J.,  concurred ;  Fbatt,  J.,  not  sitting. 

Judgment  and  order  denying  a  new  trial  reversed  and  new  trial 
granted,  costs  to  abide  event. 

Hun— Vol.  XXX.        60 
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In  the  Mattee  of  the  Writ  of  Ceetioraki  of  JOHN  J.  LEARY, 
LATE  Pbivatb  Thietebnth  Regimentto  major  W.  H.  H. 
TYSON,  PaEsroENT  of  a  Oouet-Maetial. 

OsrUarari —  UabQUy  cf  Ihe  unsuecea^/kd  party  far  eoita-^ths  preaidont  cf  a  courU 
martial  U  persoTUJtUy  liable  th&i^tfar^  Code  of  OwU  Procedure^  aees,  2007,  2129, 
8358. 

Where  a  judgment  of  a  court-martial  is  brought  into  the  Supreme  Court  by  a 
writ  of  cerUorari  and  there  reversed,  the  respondent  is  personally  liable  for  the 
costs  awarded  by  the  final  order,  and  may  be  adjudged  guilty  of  a  contempt 
if  he  fail  to  pay  them  after  a  demand  therefor  has  been  duly  made. 

Appeal  from  an  order  made  at  a  Special  Term  reqxuring  Major 
W.  H.  H.  Tyson  to  pay  certain  costs  or  to  be  committed  as  for  a 
contempt  of  court. 

The  costs  were  imposed  by  an  order  reversing  a  judgment  of  a 
court-martial  upon  the  return  to  a  writ  of  certiorari. 

The  opinion  of  the  court  upon  the  hearing  of  the  matter  brought 
before  it  by  the  certiorari  is  reported  in  27  Hun,  564. 

J3orat'io  C.  King^  judge  advocate  general,  counsel  for  appellant 
on  behalf  of  the  State. 

John  J.  Learyy  relator  in  person. 

Barnabd,  p.  J. : 

Major  W.  H.  H.  Tyson,  according  to  the  provisions  of  the  Military 
Code  held  a  court-martial  and  imposed  a  judgment  against  John  J. 
Lcary.  This  judgment  was  brought  up  to  the  Supreme  Court  for 
review  by  the  defendant  Leary,  and  the  same  was  reversed  with  cer- 
tain costs.  The  court-martial  never  obtained  any  jurisdiction  of 
the  person  of  the  defendant  Leary.  The  record  of  the  court- 
martial  was  made  up  by  Major  Tyson,  and  was  brought  into  the 
Supreme  Court  by  a  writ  of  certiorari  duly  allowed.  By  section 
1991  of  the  Code  of  Civil  Procedure  a  writ  of  certiora/ri  is  one  of 
three  writs  denominated  State  writs.  By  section  2007,  it  is  pro- 
vided that  in  special  proceedings  instituted  by  State  writ,  the  per- 
son required  to  pay  the  costs  awarded  by  a  final  order  may  be 
punished  for  a  contempt  for  non-payment  of  costs  after  demand 
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therefor.  The  writ  was  properly  directed  to  Major  Tyson. 
(Code,  §  2129.)  By  section  3258  he  would  have  been  entitled  to 
increased  costs  in  case  he  had  succeeded  upon  the  final  order  "  in 
a  special  proceeding  instituted  by  State  writ." 

The    order    should    therefore  be    affirmed,    with    costs  and 
disbursements. 

Pbatt  and  Dtkman,  JJ.,  concurred. 

Order  affirmed,  with  costs  and  disbursements. 


RICHARD    B.   SMITH,   Rkspohdknt,  v.   GEORGE   W. 
COOPER,  Shbbiff,  bto.,  AppELLAjrr. 

CMU^rightofapubUo  officer,  in  lohoM  fanor  a  judgment  is  entered,  to  inereaeed 
eotte^  Chde  of  0ml  Procedure,  eeos,  3229,  8258. 

Where,  in  an  action  brought  against  a  sheriff  tol  recover  a  sum  of  money  or  a 
chattel,  by  reason  of  some  act  done  by  him  by  virtue  of  his'  office,  a  final  Judg- 
ment is  rendered  in  his  favor,  he  has  an  absolute  right  to  the  additional  costs 
given  by  section  3258  of  the  Code  of  Civil  Procedure.  He  has  the  same  right 
to  the  increased  costs  as  to  the  single  costs  given  by  section  8229. 

Appeal  from  an  order  made  at  a  Special  Term  denying  the 
defendant's  motion  for " increased  costs;''  the  defendant  having 
before  moved  for  and  obtained  an  additional  allowance  of  $300. 

The  action  was  brought  to  recover  of  the  defendant  certain 
chattels  seized  and  levied  upon  by  him,  as  sheriflE  of  SuflEolk  county, 
under  an  execution  issued  to  him  as  such  sheriflE  a^inst  the  property 
of  one  Caleb  T.  Smith.  The  jury  had  rendered  a  verdict  in  favor 
of  the  defendant.  The  plaintiff  claimed,  among  other  things,  that 
if  defendant  was  legally  entitled  to  "  increased  costs"  under  section 
3258  of  the  Code,  he  should  have  asked  for  a  certificate  under  sec- 
tion 8248;  that  the  denial  of  this  motion  did  not  prevent  his 
asking  for  the  certificate,  and  that  the  order  asked  for  if  granted 
would  have  been  a  nullity. 

James  H.  8tanl>rougk^  for  the  appellant. 

J,  Laniyrence  Smithy  for  the  respondent. 
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Babnakd,  p.  J. : 

The  defendant's  right  to  increased  costs  is  absolute.  The 
Code  of  Civil  Procedure  (§  3258)  provides  that  a  defendant  in 
wliose  favor  a  final  judgment  is  rendered  in  an  action  for 
a  money  recovery  or  for  a  chattel,  "is  entitled  to  recover" 
the  increased  costs  when  the  action  is  brought  against  a  public 
officer  for  an  act  done  by  him  by  virtue  of  his  office.  The 
defendant  has  the  same  right  to  increased  costs  as  to  single 
costs.  (Sec.  3229.)  The  form  of  the  application  to  the  court 
for  the  increased  costs  is  immaterial.  The  papers  say  that  a 
motion  was  made  for  the  costs  and  denied.  The  Code  requires  a 
certificate.  (Sec.  3248.)  The  court  denied  a  right  to  the  increased 
costQ,  and  this  determination  should  be  reversed,  with  costs  and 
disbursements. 

Dykman,  J.,  concurred ;  Psatt,  J.,  not  sitting. 

Order  refusing  increased  costs  reversed,  with  costs  and  dis- 
bursements. 


JOHN    SHANLEY,    Appellant,    v.    THE    CITY    OF 
BEOOKLYN,    Ebspondbnt. 

Ocmgiituiion — potoer  of  Vw  legislature  to  authorke  the  common  eouncUofa  eUy  U>fl» 
ecUa/ries —  Conet.,  art,  8,  eee.  18—  P<itrolmen  of  a  dty  police  foree  are  notpubkid 
offican  vii$hin  the  meaning  of  the  constitution  —  1 877,  chap,  469. 

Chapter  459  of  1877,  entitled  "An  act  in  relation  t«  the  salaries,  fees,  per  centages 
and  allowances  of  the  officers  of  the  city  of  Brooklyn,"  authorized  the  common 
council  to  fLx  and  regulate  the  salaries  of  various  officers,  clerks  and  subordin- 
ates of  the  city.  It  provided  that  if  the  common  council  did  not  act  before 
January  1,  1878,  the  salaries  should  be  as  fixed  by  the  act  until  changed  by  the 
action  of  the  common  council.  It  fixed  the  salary  of  patrolmen  at  $1,100  a 
year,  which  was  the  salary  then  fixed  by  the  city  charter.  It  excepted  those 
cases  in  which  the  fees,  per  centages  and  allowances  could  not  be  increased  or 
diminished  under  seotion  18  of  article  8  of  the  Constitution. 

October  28,  1878,  the  common  council  passed  a  resolution  fixing  the  salaries  of 
patrolmen  at  $1,000  a  year. 

Held,  that  the  act  of  1877  wasoiot  a  violation  of  the  said  section  of  the  Oonstita- 
tion,  which  prohibits  the  legislature  from  passing  a  private  or  local  bill  "creat- 
ing, increasing  or  decreasing  fees,  per  centages  or  allo^wances  of  public  oflEkem 
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during  the  term  for  which  said  oflSoerB  are  elected  or  appointed;  '*  and  that  the 
reMlution  of  the  common  council  fixing  the  salary  at  $1,('00  was  valid. 
li  teeiM,  that  patrolmen  upon  the  police  force  of  cities  are  not  "  public  officers  " 
within  the  meaning  of  those  words  as  used  in  the  said  section.  That  section 
refers  only  to  those  well  known  State  or  county  officers  wiiich  are  elected  or 
appointed  for  a  certain  time.    (Per  Babnahd,  P.  J.) 

Appeal  from  a  jud^zpnent  of  the  Special  Term  held  in  Kings 
coimtj,  entered  upon  a  decision  overmling  the  plaintifTs  demurrer 
to  the  answer. 

The  plaintiff  was  duly  appointed  a  patrolman  of  the  Brooklyn  police 
force,  and  continued  to  act  as  such  down  to  January  5, 1881,  or  there- 
abouts. His  compensation  as  such  patrolman,  as  fixed  by  section  9  of 
title  11  of  chapter  863  of  the  Laws  of  1873  and  chapter  459  of  1877, 
was  $1,100,  but  during  the  years  1879  and  1880  he  received  for  his 
services  only  $1,000  per  annum.  This  action  is  to  recover  the  differ- 
ence. By  way  of  defense  the  answer  sets  up  a  resolution  of  the  com* 
liion  council,  passed  October  28, 1878,  and  approved  by  the  mayor, 
whereby  the  patrolman's  compensation  was  fixed  at  $1,000  per 
year,  beginning  with  the  1st  day  of  January,  1879.  The  resolution 
was  passed  in  pursuance  of  an  act  of  the  legislature  (Laws  of  1877, 
chap.  459),  entitled  ^^An  act  in  relation  to  the  salaries,  fees,  per 
oentages  and  allowances  of  the  officers  of  the  city  of  Brooklyn:" 

The  statute  of  1877  authorizes  the  common  council  to  fix  and  regu* 
late  the  salaries  of*  nearly  all  the  city  officere ;  and  provides  that  until 
the  common  council  shall  have  acted  the  salaries  shall  remain  as  fixed 
by  it.    It  fixed  the  salary  of  patrolmen  at  $1,100  a  year. 

Section  6  of  the  act  provided  that  "  the  provisions  of  this  act  shall 
not  apply  to  any  officers  MYlo^  under  the  provisions  of  the  Constitu- 
tion, cannot  have  their  fees,  per  centages  or  allowances  increased  or 
diminished  during  their  present  terms  of  office ;  but  said  provisions 
shall  apply  to  all  of  those  hereafter  elected  or  appointed  to  perform 
any  service  within  the  city  of  Brooklyn.'' 

Erastua  Cooke^  for  the  appellant. 

John  A.  Taylor^  for  the  respondent. 

Babkabd,  p.  J. : 

By  chapter  459  of  the  Laws  of  1877,  the  l^slature  gave  power 
to  the  common  council  of  Brookl^,  to  regulate  the  salaries  of 
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patrolmen.  The  pay  of  those  oflScers  was  fixed,  by  this  act,  at  the 
sura  of  $1,100  per  year,  until  action  was  had  by  the  common 
council.  Subsequently,  by  such  action,  the  yearly  compensation 
was  reduced  to  -$1,000  per  year.  The  plaintiflE,  one  of  the  patrol- 
men, claims  that  the  reduction  was  illegal.-  By  article  3,  section 
18  of  the  Constitution,  it  is  provided  that  "  the  legislature  shall  not 
pass  a  private  or  local  bill  in  any  of  the  following  cases :  *  *  * 
Creating,  increasing  or  decreasing  fees,  per  centages  or  allowances  of 
public  oflScers  during  the  term  for  which  said  officers  are  elected  or 
appointed.  *  *  *  The  legislature  shall  pass  general  laws  pro- 
viding for  the  causes  enumerated  in  this  section." 

The  act  of  1877  excepted  those  cases  where  the  fees,  per  centagea 
and  allowances  could  not  be  increased  or  diminished  by  this  provision 
of  the  Constitution.  The  act  of  1877  does  not  oflFend  against  the 
Constitution.  Municipal  charters  are  subject  to  legislative  amend- 
ment. These  amendments  are  not  made  by  general  laws.  The 
government  of  cities  requires  a  local  act  applying  to  the  particular 
city,  and  in  view  of  its  population  and  industries. 

In  the  case  of  the  People  ^x  rd.  Commissioners  v.  Ba/nJcs  (67  N. 
T.,  568)  the  Court  of  A])peaJ8  decides  iihat  the  constitutional  provision 
was  designed  to  prevent  any  interference  with  the  general  laws  of  the 
State  upon  the  subjects  contained  in  the  article  of  the  Constitution 
in  question.  An  act  to  provide  for  that  which  is  not  ordinarily 
done  under  the  general  laws  and  for  which  no  general  provision  is 
made  by  law,  was  within  the  legislative  power.  The  case  of  Kerriga/r^ 
V.  Force  (68  N.  T.,  384)  was  a  case  where  the  legislature  required 
all  judicial  sales  to  be  made  by  the  sheriff  of  Kings  county.  It  was 
an  interference  with  the  general  law,  and  if  it  had  applied  to  the 
sheriff  in  office,  would  have  been  inoperative.  It  is  not  an  authority 
in  the  present  case. 

I  do  not  think  patrolmen  upon  the  police  force  of  cities  come 
within  the  constitutional  provisions.  The  evil  aimed  at  by  that 
amendment  was  a  general  one,  applying  to  ^^  public  officers  dur- 
ing the  term  for  which  said  officers  are  elected  or  appointed." 
This  had  reference  to  those  well  known  State  and  county  offices 
which  were  elective  or  filled  by  appointment  for  a  certain  time. 
Policemen  were  local  and  not  the  subject  of  general  laws,  nor  even 
of  a  fixed  tenure  in  office.     These  members  varied  with  cireum- 
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stances,  and  their  compensation  once  fixed,  was  not  designed  by  this 
amendment  to  continae  nnchangeable. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Pratt,  J.,  concurred. 

Present  —  Babnajbd,  P.  J.,  Dykman  and  Pratt,  JJ^l 

Judgment  affirmed,  with  costs. 


SARAH  A.  GUY,  as  Administkatkix,  etc.,  of  JEREMIAH 
GUY,  Deceased,  Appellant,  v.  THE  NEW  YORK, 
ONTARIO  AND  WESTERN  RAILROAD  COMPANY, 
Respondent. 

JTegUffenee — wrongful  remowU  cf  a  poMenger  from  a  train —  ths  company  i$  UaNe 
for  all  the  eonaequences  directiy  rentUing  therefrom, 

A  conductor  upon  one  of  the  defendant's  trains  removed  therefrom  the  plaintiff** 
intestate,  who  had  failed  to  produce  a  ticket  when  required,  and  w^o  hod  no 
money  wherewith  to  pay  his  fare.  There  was  evidence  tending  to  show  that 
the  intestate  had  bought  and  lost  his  ticket,  and  before  he  was  removed  one  of 
his  companions  tendered  the  fare  to  the  conductor,  who  refused  to  receive  it, 
demanding  a  ticket.  The  intestate,  who  was  very  much  intoxicated,  was  put 
off  the  train  in  a  cut  about  twenty  feet  deep.  He  proceeded  in  the  direction 
of  his  home  some  1,700  feet  when  he  laid  or  fell  down  and  was  run  over  and 
killed,  about  fifteen  minutes  later,  by  the  train  of  another  company  which  had 
the  right  to  run  its  cars  over  the  defendant's  tracks. 

Beld,  that  as  the  intestate  was  wrongfully  removed  from  the  train  the  question 
ai  to  whether  his  death  was  or  was  )iot  directly  traceable  to  such  removal 
should  have  been  left  to  the  jury,  and  that  the  court  erred  in  nonsuiting  the 
plamtiff. 

Appeal  from  a  judgment  dismissing  the  complaint,  entered  upon 
a  nonsuit  directed  at  the  circuit,  and  from  an  order  denying  a  motion 
for  a  new  trial  made  upon  the  minutes  of  the  justice  before  whom 
the  action  was  tried. 

The  action  was  brought  to  recover  damages  for  the  alleged  negli* 
gent  killing  of  the  plaintifPs  intestate  by  the  defendant 

John  W.  Lyon^  for  the  appellant. 

John  O,  WUkiny  for  the  respondent 
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Bakkabd,  p.  J. : 

The  defendant  wrongfully  ejected  the  deceased  from  its  can. 
The  deceased  had  lio  money  wi&  which  to  pay  his  fare  and  conld 
not  produce  his  ticket.  It  was  not  entirely  certain  but  that  he 
had  bought  a  ticket  which  entitled  him  to  a  passage  from  Middle- 
town  to  Fair  Oaks  and  return.  The  proof  rather  tends  to  show 
that  he  bought  such  a  ticket.  At  aU  events  he  did  fail  to  produce 
the  ticket,  and  the  conductor  at  Sands  station  about  a  mile  from 
MiddletoWn  proceeded  to  remove  him  from  the  train.  Before  he 
was  removed  a  companion  of  the  deceased  tendered  the  fare 
for  the  deceased  and  the  conductor  refused  to  receive  it,  demand- 
ing A 'ticket.  The  conductor  was  bound  to  receive  the  money. 
{O'Brien  v.  J/".  Y.  O.  md  H.  R.  R.  R.,  80  N.  T.,  236.)  The 
conductor  forceably  removed  the  deceased  from  the  train  and  left 
him  on  the  side  of  the  track  in  a  cut  about  twenty  feet  deep.  The 
deceased  was  very  much  intoxicated  at  the  time.  The  deceased  was 
killed  about  fifteen  minutes  after  he  was  removed,  by  the  train  of 
another  railroad  which  had  the  right  to  run  its  cars  over  the  defend- 
ant's road.  The  deceased  had  proceeded  on  his  way  to  his  destina- 
tion, which  was  a  mile  ofE  from  Sand's  station,  and  had  traveled 
1,700  feet  from  the  place  of  removal,  and  had  then  laid  himself  down 
or  had  fallen  down  where  he  was  killed  by  the  train  which  left  Middle- 
town  some  ten  minutes  after  the  defendant's  train  had  arrived  there. 
It  will  be  observed  that  this  is  not  a  case  of  negligence.  The  removal 
was  a  wrongful  act.  Even  io  a  case  of  negligence  the  Court  of 
Appeals  carried  the  injury  to  the  proximate  cause  in  Smith  v.  Britiah 
<md  North  Americcm  Royal  Mail  Steam  Packet  Compa/ny  (86  N.T., 
408).  In  that  case  some  berths  in  a  steamship  had  fallen  down. 
The  plaintiflE,  a  sick  lady,  was  removed  from  an  under  berth 
uninjured,  but  she  was  subsequently  injured  by  the  rolling  of  the 
vessel  and  by  exposure.  The  court  held  that  the  subsequent  injury 
was  traceable  to  the  improper  fastening  of  the  berths  of  the  ship. 
The  court  lays  stress  upon  the  helpless  condition  of  the  passenger 
and  held  the  defendants  liable  for  her  injuries  subsequent  to  the 
removal.  The  present  case  is  quite  as  strong  an  one  in  favor  of 
the  plaintiff.  The  deceased  was  so  much  intoxicated  as  to  be  help- 
less in  the  situation  in  which  he  was  placed.  The  wrong-doer  can- 
not exact  a  high  degree  of  prudence  from  lum  under  his  then 
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condition.  The  question  whether  the  death  of  the  passenger  was 
traceable  directly  to  the  removal  from  the  train,  under  all  the 
circnmstancee,  was  for  the  jury.  If  he  had  died  from  exposure 
the  ease  would  fall  easily  under  the  Smith  case  above  cited.  He 
attempted  in  his  drunken  way  to  get  home  on  the  track  of  defend- 
ants and  failed,  no  doubt,  by  reason  of  his  condition.  The  act 
being  wrongful,  all  consequences  which  reasonably  and  directly 
flow  from  it  are  chargeable  to  the  defendant. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  event 

Dteican,  J.,  concurred ;  Pbatt,  J.,  not  sitting. 

Judgment  and  order  denying  new  trial  reversed,  and  new  trial 
granted,  cost^  to  abide  event. 


L.  JOSEPHINE  GODDAED,  Appkllamt,  v.  GEORGE  B. 
ABBOTT,  AS  Public  ADicnnsTBATOB  m  Kings  Ooxjhtt, 
Sespondent. 

iMen  of  admimsbration — eonjUcHnff  righU  cf  the  puNic  odmrMrator  qf  Smgi 
county  and  ihe  Bro(Myn  Tnut  Oompany — uihieh  is  enUtied  to  priori^. 

Chapter  154  of  1877,  amends  section  4  of  chapter  885  of  1871,  creating  the  office 
of  public  administrator  of  Kings  county  by  conferring  upon  him  '*  absolute  and 
M)Ie  authority  "  to  administer  upon  the  personal  estate  of  intestates  whenever 
*'  there  shall  be  no  widow,  husband  or  next  of  kin  entitled  to  a  distributive 
share  in  the  estate  of  said  intestate,  resident  in  the  State,  entitled,  competent 
or  willing  to  take  out  letters."  Chapter  124  of  1883  amends  this  act  by  sub- 
stituting the  words  "prior  right  and  authority"  for  "absolute  and  sole 
authority." 

Section  1  of  chapter  888  of  1877  amends  chapter  571  of  1866,  creating  the 
Brooklyn  Trust  Company,  by  providing  that  when  "it  shall  appear  that* 
there  are  no  next  of  kin  of  the  deceased  entitled  to  a  distributive  share  in 
the  estate  qualified,  competent  or  willing,  or  otherwise  unable  to  accept  such 
administration,  said  court  or  surrogate  may,  at  the  request  of  any  party 
interested  in  the  estate,  whether  as  creditor  or  beneficiary,  grant  letters  of 
administration  on  said  estate  to  said  company." 

February  19,  1888,  one  Qoddard,  a  resident  of  Brooklyn,  died  InteiBtate,  leaving 
Huv— Vol.  XXX,       61 
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him  surviving  two  daughters,  who  were  of  full  age,  and  three  children  of  a 
deceased  daughter.  One  of  the  daughters  resided  in  Illinois;  the  other  daughter 
and  the  three  grandchildren,  two  of  whom  were  minors  and  one  of  full  age, 
resided  in  Brooklyn.  The  two  daughters  and  the  grandchild,  who  was  of  age, 
appi  led  to  have  the  Trust  Company  appointed  administrator.  The  public  admin, 
istrator  objecting  to  this;  the  surrogate  denied  the  application  and  appointed  him 
administrator. 
Held,  that  he  erred  in  soidoing.    (Pratt,  J.,  dissenting.) 

Appeal  from  two  orders  made  by  the  Surrogate's  Court  of  Kings 
county,  one  dated  Marcli  7,  1883,  denying  the  application  for  the 
appointment  of  the  Brooklyn  Trust  Company  as  administrator  of 
the  estate  of  Charles  W.  Goddard,  the  other  dated  March  9,  1883, 
awarding  letters  of  administz*ation  of  said'  estate  to  George  B. 
Abbott,  public  administrator. 

The  Brooklyn  Trust  Company  was  organized  as  a  corporation  by 
the  Laws  of  1866  (chap.  571).  By  section  2  of  said  act  certain 
general  and  special  powers  were  conferred  on  the  said  corporation, 
not  including  the  power  to  administer  upon  estates  of  intestates. 

By  the  Laws  of  1877  (chap.  383),  passed  June  2,  1877,  the  said 
section  2  of  the  act  of  1866  was  amended  by  providing,  among 
other  things,  that  when  "  it  shall  appear  that  there  are  no  next  of 
kin  of  the  deceased  entitled  to  a  distributive  share  in  the  estate 
qualified,  competent  or  willing,  or  qtherwise  unable  to  accept  such 
administration,  said  court  or  surrogate  may,  at  the  request  of  any 
party  interested  in  the  estate,  whether  as  creditor  or  beneficiary, 
grant  letters  of  administration  on  said  estate  to  said  company." 

Section  4  of  chapter  335  of  1871,  creating  the  office  of  public 
administrator  in  Kings  county,  was  amended  by  chupter  154,  Laws 
1877,  so  as  to  read :  "  Section  4.  Such  public  administrator  shall 
have  absolute  and  sole  authority  to  coUect,  take  charge  of  and 
administer  upon  *  *  *  the  personal  estate  *  *  *  of  per- 
sons dying  intestate.  *  *  *  1.  Whenever  such  person  shall 
die  leaving  any  assets  or  e£Pects  in  the  county  of  Kings,  and  there 
shall  be  no  widow,  husband  or  next  of  kin  entitled  to  a  distributive 
share  in  the.  estate  of  said  intestate,  resident  in  the  State,  entitled, 
competent  or  willing  to  take  out  letters  of  administratioQ  on  Buoh 
estate." 

Said  section  4  of  said  act  was  again  amended  by  the  law  of  1888 
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(chap.  124),  passed  May  fourth,  which  provides :  "  Section  4.  Snch* 
public  administrator  shall  have  the  prior  right  and  authority  to- 
collect,  take  charge  of  and  administer,"  -etc.  ^ 

James  O.  Bergen^  for  the  appellant. 

Charles  H.  Otis,  for  the  respondent. 

Babnaed,  p.  J, : 

It  cannot  be  supposed  that  the  legislature  passed  two  important  acts 
at  the  same  session  without  intending  that  both  should  have  efiFect. 
The  Brooklyn  Trust  Company  was  chartered  in  1866.  (Chap.  671.) 
By  the  original  charter  this  company  could  not  be  an  administrator 
of  deceased  intestates.  In  1871  (chap.  336)  the  legislature  created  a 
Public  Administrator  for  Kings  xjounty.  It  was  provided  that  this 
public  administrator  could  act  only  when  there  was  no  widow, 
husband  or  relative,  a  resident  of  the  State,  entitled  to  take. 

In  1877  the  Trust  Company  charfer  and  the  public  administra- 
tor acts  were  both  amended.  By  chapter  154  of  Laws  of  1877,  it 
was  provided,  by  amendment  to  section  4  of  the  original  act,  that 
the  public  administrator  should  have  absolute  and  sole  authority  to 
administer  when  there  was  no  widow,  husband  or  next  of  kin  entitli^ 
to  a  distributive  share  in  the  estate,  entitled,  competent  or  willing  to 
take  out  letters.  By  chapter  388  of  1877,  the  Tnist  Company,  in 
cases  where  there  was  no  person  entitled  to  a  distributive  share  in  the' 
estate  competent,  qualified  or  willing  to  administer,  it  was  provided 
that  the  surrogate  may  appoint,  at  the  request  of  a  party  interested 
in  the  estate,  the  Trust  Company  such  administrator.  By  chapter 
124  of  the  Laws  of  1882,  the  public  administrator  act  was  again 
amended  so  as  to  give  the  public  administrator  the  ^^  prior  right  and 
authority"  to  administer  when  there  was  no  widow,  husband  or 
next  of  kin  entitled,  competent  or  willing  to  take  administration. 
These  laws  thus  stood  when  the  present  case  arose.  Charles  W. 
Goddard  died  in  Brooklyn,  being  a  resident.  He  left  two  daughters, 
both  of  full  age,  one  residing  in  the  Slate  of  Illinois,  the  other  in 
the  city  of  Brooklyn,  New  York,  and  three  grandchildren,  all  resid- 
ing in  Brooklyn,  one  of  whom  was  of  full  age  and  the  other  two  were 
minors.  The  two  daughters  and  the  grandchild  who  was  of  fall  ago 
petitioned  the  surrogate  to  appoint  the  Trust  Company  adHiinistrator 
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if  there  was  no  person  having  a  prior  right.  The  public  adminis- 
trator 6ppofied  the  issuing  of  letters  to  the  Trust  Oorapanj,  and 
asked  that  they  be  issued  to  himself.  The  surrogate  denied  the 
petition  of  the  next  of  kin  and  granted  that  of  the  public  adminis- 
trator. The  next  of  kin  appealed  from  both  orders.  The  legislation 
is  apparently  contradictory.  .  The  surrogate  holds  that  the  right  to 
grant  letters  to  the  Trust  Company  is  permissive  only.  Upon  this 
view  he  decides  that  the  public  administrator  is  the  best  adminis- 
trator. Oan  this  be  the  true  intent  of  the  Trust  Company  charter? 
The  company  is  by  law  decided  to  be  a  good  executor  and  adminis- 
trator, and  the  court  is  empowered  to  appoint  the  same  administrator 
or  not  according  to  its  discretion  and  this  in  the  face  of  a  good 
eiactment,  that  the  public  administrator  has  the  prior  right  to  such 
administration.  Can  the  public  administrator  be  absolutely  entitled, 
and  at  the  same  time  the  court  be  permitted  to  grant  away  the 
letters,  evidencing  that  right  to  another  ? 

By  the  Revised  Statutes,  any  person  entitled  to  administration 
could  consent  that  another  competent  person,  not  entitled,  be 
joined  with  him.  The  power  given  to /surrogates  was  given  in 
the  same  words,  "may  appoint."  (2  E.  S.,  76,  §  84.)  Under 
this  power,  for  many  years,  letters  have  been  granted  to  a  per- 
son entitled  and  persons  not  entitled  to  administer  estates.  Such 
right  has  never  been  denied.  Is  not  the  Trust  Company's  charter 
intended  to  cover  a  class  of  cases  where  there  are  persons  entitled 
or  interested  in  the  estate  to  choose  the  Trust  Company  as  the 
administrator  ?  If  the  Trust  Company  was  a  natural  person  these 
sisters  could  join  it  with  them  under  the  law  as  it  stood,  without 
regard  to  the  charter  of  the  Trust  Company.  The  language  of  the 
statute  is,  persons  and  this  charter  makes  a  sound,  safe,  well 
managed  Trust  Company  a  competent  administrator,  if  the  inter- 
ested parties  elect  to  have  it  so.  In  such  cases  there  is  a  person 
competent  and  willing  to  take,  and  the  public  administrator  has  no 
jurisdiction  in  the  matter.  This  construction  of  the  act  accords 
with  the  spirit  of  the  law  in  relation  to  the  administration  upon  estates. 

The  order  in  which  parties  are  entitled  is  carefully  stated  in  the 
Btatute,  beginning  with  the  closest  relatives  and  next  of  kin.  Those 
are  to  have  the  rights  who  are  most  interested.  Person  entitled 
may  include  one  or  more  to  act  with  them,  who  are  strangers.     It 
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is  not  inharmonious  in  Brooklyn  to  permit  heirs  to  have  the  Trust 
Company  act  alone.  This  will  permit  those  who  are  most  interested 
to  do  their  business  in  their  own  way  and  through  their  chosen 
agent.  If  this  is  the  correct  conclusion  it  is  immaterial  whetlier 
"  may  "  means  "  must "  or  not.  If  the  case  is  not  one  of  right  to 
the  public  administrator  to  take  letters,  the  surrogate  should  have 
granted  the  petition  of  the  heirs  even  if  he  had  power  to  refuse. 

The  order  should  therefore  be  reversed  and  the  proceedings  be 
remitted  to  the  surrogate  to  grant  letters  to  the  Trust  Company  in 
accordance  witii  the  prayer  of  the  petitioner. 

Dykman,  J.,  concurred  ;  Pratt,  J.,  dissenting. 

Order  refusing  letters  to  The  Brooklyn  Trust  Company  and 
order  granting  same  to  public  administrator  reversed,  and  proceed- 
ings remitted  to  surrogate. 


THE   HOME   INSXJKANCE   COMPANY,  PLAumFP,  v. 
MAKT  HEAD,  Defendaot. 

Inmranee  company — rigM  of,  to  hold  real  estate  pure/uued  upon  a  foreclosure  saXe  — 
its  iUU  is  not  divested  by  a  failure  to  procure  the  certificate  req^wred  by  chapter  466 
of  185B^  service  of  a  summons  upon  a  nonrresident  infant  defendant  under 
section  185  of  the  old  Code, 

The  failure  of  aa  insurance  company,  which  has  purchased  real  estate  upon  the 
foreclosure  of  a  mortgage  thereon  owned  by  it,  and  has  held  the  same  for  more 
than  five  years,  to  procure  withm  such  five  years  the  certificate  of  the  super- 
intendent of  the  insurance  department  prescribed  by  chapter  466  of  1858,  does 
not  affect  or  divest  its  rights  in  such  real  estate,  and  it  may  still  sell  and  convey 
a  good  title  thereto  to  a  purchaser. 

Where  a  summons  was  served  upon  a  non-resident  infant  defendant  in  a  fore- 
closure action,  under  the  provisions  of  section  185  of  the  old  Code,  it  was 
sufficient  if,  in  addition  td  the  required  publication,  a  copy  of  the  summons 
and  complaint  were  deposited  in  the  post-offlcedirected  to  the  infant  at  its  place 
of  residence.  Personal  service  of  the  papers  upon  the  infant,  or  service  by 
mail  or  personally  upon  its  father,  mother  or  guardian,  was  unnecessary. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts. 

jE  D.  Covymcmy  for  the  plaintiff, 

S.  C.  Place^  for  the  defendant. 
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Dtkman,  J. : 

This  is  a  submission  of  a  controversy  without  action.  The  plain- 
tiff has  entered  into  an  agreement  with  the  defendant  for  the  sale 
of  the  premises  in  question,  which  she  has  declined  to  perform, 
because  she  is  apprehensive  of  defects  in  the  plaintiff's  title.  We 
are  therefore  required  to  decide  whether  a  conveyance  from  the 
plaintiff  will  secure  to  the  defendant  a  good  title  to  the  premises. 

The  following  facts  present  the  first  question :  The  plaintiff 
held  a  mortgage  on  the  premises  which  was  foreclosed.  On  the 
sale  under  the  judgment  Oharles  A.  Esler  became  the  purchaser  for 
the  plaintiff  and  conveyed  the  same  to  the  company  in  December 
1876,  and  they  have  been  held  by  it  from  that  time  without  the 
certificate  of  the  superintendent  of  the  insurance  department  until 
April  12,  1883,  when  a  proper  certificate  was  obtained. 

Chapter  466  of  the  Laws  of  1853  made  it  lawful  for  insurance 
companies  to  hold  such  real  estate  as  should  be  purchased  at  sales 
upon  judgments  obtained  on  mortgages  for  security  for  loans.  But 
the  same  law  also  provided  that  all  real  estate  so  acquired,  which 
should  not  be  necessary  for  the  company  in  the  transaction  of  its 
business,  should  be  sold  and  disposed  of  within  five  years  after  the 
acquisition  of  the  title  thereto,  unless  the  certificate  of  the  comp- 
troller for  whom  the  superintendent  of  the  insurance  department  is 
now  substituted  (chap.  366,  Laws  of  1859)  shall  be  procured,  that 
the  interest  of  the  company  would  suffer  materially  by  a  forced  sale 
thereof.  Such  certificate  was  not  obtained  in  this  case  within  the  five 
years,  but  was  obtained  later.  Does  the  failure  to  obtain  the  certifi- 
cate invalidate  or  affect  the  title  of  the  company  in  any  way.  It  will 
be  seen  that  no  such  consequences  are  provided  for  in  the  law  itself. 
It  does  not  assume  to  divest  the  title  of  the  company  or  suspend  ita 
power  of  sale  after  that  time.  It  simply  imposed  on  the  company  a 
duty  to  sell  within  five  years  or  procure  the/5ertificate.  No  penalty 
is  attached  for  disobedience  and  no  negative  words  forbidding  or 
prohibiting  the  sale  thereafter,  and  as  neither  such  penalty  nor  pro- 
hibition are  expressly  imposed  or  created^  they  cannot  be  raised  by 
implication.     {Health  Departm&rd  v.  Knotty  70  N.  T.,  63§.) 

The  title  to  this  property  was  absolute  in  the  company,  and  its 
power  of  alienation  was  without  limit.  A  power  of  sale  bestowed 
upon  trustees  or  other  parties  may  be  limited  in  its  exercise  by  time 

Digitized  by  VjOOQIC 


HOME  INSURANCE  COMPANY  v.  HEAD.  407 

Second  Defartmemt,  Skftbmber  Term,  1888. 

or  events,  but  no  such  limitation  can  be  imposed  by  the  legislature 
on  the  owner.  Such  an  attempt  would  be  a  plain  usurpation  of  the 
right  of  property.  The  intention'  of  this  law  was  doubtless  to 
impose  on  these  companies  a  duty  to  dispose  of  its  real  estate  not 
necessary  for  the  transaction  of  its  business  as  soon  after  its  acqui- 
sition as  was  consistent  with  its  interests.  The  object  being  to  pre- 
vent the  accumulation  of  land  by  companies  organized  for  purposes 
of  insurance. 

Our  conclusion  is,  therefore,  that  the  title  of  the  company  is 
"unaffected  by  the  omission  to  procure  the  certificate. 

There  is  another  question.  The  summons  in  the  foreclosure 
action  was  served  on  some  of  the  defendants  by  publication,  the 
order  therefor  being  made  March  12,  1873.  .After  the  usual  pub- 
lication for  six  weeks  the  order  required  a  copy  of  the  summons 
and  complaint  directed  to  the  defendant  Caroline  Harris  at  "West- 
port,  Connecticut,  to  be  deposited  in  the  post-office  in  the  city  of 
New  York  and  the  postage  paid  thereon.  This  was  done.  But 
Caroline  was  then  an  infant  under  fourteen  yeais  of  age,  and  no  copy 
was  «*?-i  \^  or  served  on  her  father,  mother  or  guardian,  and  no  per- 
ooLi*  service  was  made  on  her,  such  service  by  mail  being  the  only 
service  made  or  attempted.    • 

Did  the  court  acquire  jurisdiction  of  her  person  as  a  non-resident 
defendant?  The  proceeding  was  under  the  old  Code  of  Procedure.  . 
Section  184  of  "that  Code  providing  for  the  personal  service  of  a 
summons,  where  the  action  was  against  a  minor  under  the  age  of 
fourteen  years,  required  the  summons  to  be  served  by  delivering  a 
copy  thereof  to  such  minor  personally,  and  alsa  to  his  father,  mother 
or  guardian,  or  if  there  were  none  within  the  State  then  to  any 
person  having  the  care  and  control  of  such  minor,  or  with  whom  he 
should  reside,  or  in  whose  service  he  should  be  employed. 

Then  came  the  provision  for  service  by  publication  in  section  185. 
That  was,  that  where  the  person  on  whom  the  service  of  the  sum- 
mons was  to  be  made  could  not  after  due  diligence  be  found  within 
the  State,  the  court  or  judge  might  grant  an  order  that  the  service 
be  made  by  publication  of  the  summons  where  the  defendant  was- 
not  a  resident  of  the  State,  but  had  property  therein,  and  the  court 
had  jurisdiction  of  the  subject  of  the  action. 

It  was  required  that  the  order  direct  the  publication  to  be  made 
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in  two  newspapers,  and  that  a  copy  of  the  summons  and  complaint 
be  forthwith  deposited  in  the  post-office  directed  to  the  person  to 
be  served  at  his  place  of  residence,  where  that  was  known.  There 
is  no  requirement  that  these  papers  shall  be  sent  to  any  person 
otlier  than  the  infant  in  case  of  publication ;  and  there  is  no  reason 
why  tliere  should  be.  No  distinction  is  made  in  this  section  between 
infants  and  adults,  and  it  follows  that  a  strict  pursuit  of  the  statute 
is  sufficient  to  confer  jurisdiction  of  either  class  of  persons.  It  is 
within  the  competency  of  the  legislature  to  prescribe  the  mode  of 
acquiring  jurisdiction  of  the  person,  and  one  mode  is  by.  publication. 
A  guardian  ad  litem  was  regularly  appointed  for  this  infant  defend- 
ant on  motion  of  the  plainti£E  and  he  put  in  the  usual  answer. 

The  reason  why  the  same  particularity  is  not  required  where  the 
infant  defendant  is  served  by  publication  and  deposit  is  to  be  found 
in  the  effect  and  character  of  the  judgment.  In  such  case  the 
defendant  or  his  representatives  on  good  cause  shown  may  be 
allowed  to  defend  within  one  year  after  notice  of  judgment,  and 
within  seven  years  after  its  rendition  on  such  terms  as  may  be  just. 
The  practice  prescribed  was  followed  strictly  in  the  foreclosure 
action,  and  the  judgment  obtained  was  regular.  No  defect  exists 
in  the  title,  and  this  objection  to  it  cannot  be  sustained.  Our  con- 
clusion is  that  the  defendant  should  perform  her  contract  with 
the  plaintiff,  and  that  she  is  entirely  safe  in  so  doing.  There  should 
be  judgment  fur  the  plaintiff  for  specific  performance. 

Basnabd,  p.  J.,  and  Pratt,  J.,  concurred. 

Judgment  for  plaintiff  upon  submitted  case,  for  specific  per* 
iormance. 
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MARI£  HUSSNER,  as  Administratrix,  etc.,  Appelipant, 
V.  THE  BROOKLYN  CITY  RAILROAD  COMPANY^ 
Respondent. 

7}n8pasar — wlien  an  abutting  owner  may  maintain  an  action  against  a  company 
unlawfttUy  rmng  steam  cars  in  (he  street. 

An  owner  of  land  abutting  upon  a  city  street,  whose  title  extends  to  the  center 
thereof  subject  to  the  right  of  the  public  to  use  it  as  a  highway,  may  maintain 
an  action  of  trespass  against  a  company  which,  without  legal  authority  so  to 
do,  runs  upon  the  portion  of  the  highway  owned  by  him  steam  engines  and 
cars  propelled  by  steam,  to  the  injury  of  the  premises  and  of  the  business  car- 
ried on  by  him  in  the  buildings  erected  thereon. 

Appeal  from  a  judgment  dismissing  the  complaint,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

George  W.  Broderiokj  for  the  appellant. 

Winchester  BriUarij  for  the  respondent 

Dteman,  J. : 

When  this  cause  came  to  trial  at  the  circuit  the  complaint  was 
dismissed  because  it  contained  no  cause  df  action,  and  we  are  now 
to  ascertain  whether  that  disposition  of  the  case  should  be  sustained. 

The  material  allegation  is  that  the  plaintiff's  intestate  was  seized 
and  possessed  of  certain  lands  in  the  city  of  Brooklyn  particularly 
described,  subject  to  the  easement  of  a  common  highway,  in  that 
portion  of  the  premises  called  Third  avenue.  That  the  defendant 
wrongfully  entered  on  a  portion  of  the  premises  which  is  used  as 
such  public  highway,  lying  between  and  bounded  by  the  center  line 
of  Third  avenue  on  one  side  thereof,  and  the  front  line  of  the 
buildings  of  the  decedent,  erected  on  the  said  preqiises,  on  the  other,, 
and  committed  acts  of  trespass  and  injuries  to  said  premises  by  run- 
ning thereon  daily,  during  the  period  specified,  steam  engines  and 
cars  propelled  by  steam,  to  the  injury  of  the  said  premises  in  the 
depreciation  of  the  value  of  the  said  buildings  and  real  estate,  and 
to  the  injury  of  the  hotel  business  carried  on  by  the  decedent  in  the 
building  during  all  the  said  time. 

It  is  thus  seen  that  the  complaint  sets  out  an  unlawful  entry  and 
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trespass  on  that  portion  of  the  described  premises  of  the  decedent 
in  the  nse  of  the  public  as  a  common  highway,  and  a  nse  of  the 
fiame  by  engines  and  cars  propelled  by  steam,  so  that  the  nse  is  for 
passage  only.  No  obstruction  of  this  highway  is  alleged,  and  no 
use  of  the  same  is  set  up  amounting  to  a  nuisance,  but  the  allegation 
is  that  the  defendant  has  committed  acts  of  trespass  and  injiyies  to 
the  premises  by  running  thereon  engines  and  cars.  The  complaint 
therefore  is  for  trespass  plain  and  simple. .  An  important  inquiry 
therefore  is  whether  the  title  of  the  decedent  extended  to  the  center 
of  Third  avenue  or  only  to  the  side. 

The  description  begins  at  the  northerly  comer  of  Third  ayenae 
and  Twenty-fourth  street,  and  runs  thence  north-easterly  along  said 
Third  avenue  fifty  feet.  Thence  north-westerly  in  a  line  parallel 
with  Twenty-fourth  street,  one  hundred  feet ;  thence  south-westerly 
in  a  line  parallel  with  Third  avenue  fifty  feet,  to  Twenty-fourth 
street ;  and  thence  south-easterly  along  said  Twenty-fourth  street 
one  hundred  feet,  to  the  place  of  beginning. 

The  general  principles  on  which  grants  of  land,  bounded  on  water 
streams  and  public  highways  are  construed,  are  well  settled  and 
understood,  but  difficulty  frequently  arises  in  their  application  to 
the  language  of  particular  grants.  The  usual  presumption  is  that 
the  grantor  did  not  intend  to  retain  title  to  the  highway,  and  to 
receive  such  construction,  the  language  of  the  grant  must  exhibit 
such  intention.  Here  the  boundry  commences  at  the  northerly 
comer  of  Third  avenue  and  Twenty-fourth  street,  and  not  at  the 
intersection  of  their  exterior  lines,  and  runs  northerly  along  Third 
avenue,  and  not  along  its  side,  and  the  last  course  is  along  Twenty- 
fourth  street  to  the  place  of  beginning.  Here  is  no  reference  to 
the  sides  of  these  streets,  and  no  language  showing  intention  to 
confine  the  grant  to  such  sides  of  either  street.  The  language  must 
therefore  be  construed  to  carry  the  title  of  the  decedent  to  the 
center  of  Third  avenue. 

Assuming,  therefore,  that  the  titles  of  the  decedent  extended  to 
the  center  of  Third  avenue,  he  held  the  fee  unimpaired  and  subject 
only  to  the  easement  of  a  public  highway,  and  the  entry  of  the 
defendant  on  the  street  and  the  exercise  of  their  claim  to  use  the 
same  for  the  purpose  of  a  steam  railroad,  was  an  unlawful  intmsioii 
and  a  trespass  on  the  land  for  which  damages  may  be  recovered  in 
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an  action  of  trespass.  (Trustees  of  the  Presbyterian  /Society  v. 
^vhum  wad  Bochester  Railroad  Company^  3  Hill,  667 ;  Wager 
V.  Trmi  Union  Railroad  Co.,  25  N.  Y.,  526.) 

The  position  that  the  possession  of  the  decedent  was  not  sufficient 
to  sustain  the  action  of  trespass  is  not  tenable,  because  his  possession 
was  coextensive  with  his  title  so  far  as  possession  can  extend  to  a 
public  highway,  where  land  is  traveled  and  used  as  a  public  high- 
way, no  actual  exclusive  possession  of  it  can  be  shown,  and  trespass 
cannot  be  maintained  without  showing  title,  but  constructive  pos- 
session is  shown  by  proof  of  title  to  the  center  and  actual  occupation 
of  the  adjoining  land.     (  Willoughhy  v.  JenkSj  20  Wend.,  96.) 

It  may  be  stated  further  that  the  complaint  charges  that  no  legal 
authority  has  been  obtained  by  the  defendant  for  the  wrongful  acts 
set  out.  Our  conclusion  is  that  the  complaint  contains  a  cause  of 
action  for  a  trespass.  We  intimate  no  opinion  on  the  extent  or 
measure  of  damages. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Barnasd,  p.  J.,  concurred ;  Pbatt,  J.,  not  sitting. 

Order  dismissing  complaint  and  judgment  thereon  reversed  and 
new  trial  granted,  costs  to  abide  event. 


ZIPPORAH  E.  CLARK,  Appellant,  v.  JAMES  MACKIN 
AND  WILLIAM  S.  YERPLANCK,  Exeoutobs  and  Tbustees, 
ETC.,  OP  JOHN  P.  DE  WINT,  Deceased,  Respondents, 
Impleaded,  etc. 

BeeordiTiff—rigTUs  of  an  assignee  of  a  mortgage  whose  assignment  is  first  recorded, 
over  an  unrecorded  assignment  —  right  to  compel  one  having  a  Uen  upon  two  funds 
id  resort  to  one  of  them  ^  right  of  a  second  mortgagee  to  compel  an  assignmerU  of  a 
prior  mortgage,  and  also  of  a  collateral  guaranty  of  its  payment  held  by  the  owners 
of  the  prior  mortgage.. 

Miller  gave  a  mortgage  upon  premises  owned  by  him  to  Impson,  which  was 
recorded  February  21, 1856.  On  April  90, 1856,  Impson  assigned  the  mort^^age 
to  Matilda  Durland,  who  on  April  1,  1861,  assigned  it  to  James  Durland,  by 
whom  it  was  on  January  18,  1880,  assigned  to  the  plaintiff,  who  brought  this 
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action  to  foreclose  it.  None  of  the  assignments  were  recorded,  but  the  papers 
were  at  all  times  in  the  possession  of  the  assignees.  Hay  1 ,  1868,  Miller  con- 
veyed the  premises  to  McNeal.  October  11,  1878,  Impson,  without  receiving 
any  payment  or  consideration  therefor,  delivered  to  McNeal  a  satisfaction  of 
the  mortgage,  which  was  duly  recorded.  January  22,  187G,  McNeal,  in  order 
to  secure  an  antecedent  indebtedness,  gave  a  mortgage  covering  the  same  and 
other  premises  to  Ramsdell  and  others,  who  had  notice  of  the  existence  of  the 
prior  mortgage.  This  mortgage  was  recorded  January  26, 1876.  Subsequently 
Mackin  and  others  took  an  assignment  of  this  mortgage  for  value  and  without 
notice  of  the  existence  of  the  plaintiff's  mortgage,  their  assignment  being  duly 
recorded  on  February  2,  1877.  In  this  assignment  Ramsdell  and  the  others 
guaranteed  the  payment  of  the  mortgage.  Under  a  foreclosure  of  this  mort- 
gage all  the  premises,  other  than  those  described  in  the  first  mortgage,  were 
sold,  realizing  but  a  small  sum.  The  premises  left  are  insufficient  in  value  to 
satisfy  both  mortgages. 

Hdd,  in  this  action  brought  to  foreclose  the  mortgage  given  by  Miller  to  Impson, 
that  the  mortgage  held  by  Mackin  was  entitled  to  priority  over  that  held  by 
the  plaintiff. 

That  the  plaintiff  could  not  compel  the  owners  of  the  second  mortgage  before 
satisfying  it  out  of  the  land,  to  first  enforce  the  covenant  of  guaranty  given  by 
liamsdell  and  the  others  upon  the  assignment  thereof. 

That  he  was  not  entitled  upon  paying  the  amount  due  upon  the  second  mortgage 
to  compel  the  owners  thereof  to  assign  the  same  to  him,  together  with  all  their 
rights  to|  and  in  the  guaranty  held  as  collateral  security  for  its  payment. 

Appeal  from  bo  much  of  a  judgment,  entered  upon  the  trial  of 
this  action  by  the  court  without  a  jury,  as  dismissed  the  complaint  as 
to  the  defendants  Mackin  and  Yerplanck,  executors. 

Henry  Baoan^  for  the  appellant. 

jE  a.  Brewster^  for  the  respondents. 

Dykman,  J. : 

This  action  is  an  action  for  the  foreclosure  of  a  mortgage,  and 
the  material  facts  are  substantially  without  dispute.  Jonah  Millei, 
the  owner  of  the  premises  in  question,  executed  and  delivered  a 
mortgage .  thereon  to  Abraham  Impson  to  secure  the  payment  of 
$1,000.  This  mortgage  was  recorded  February  21,  1856.  Impson 
assigned  the  mortgage  to  Matilda  Durland  April  30,  1856,  and  she 
assigned  it  to  James  Durland  April  1,  1861,  James  Durland 
assigned  the  sanae  to  the  plaintiflF  January  13,  1880,  and  he  now 
seeks  to  foreclose  it  in  this  action.  None  of  the  assignments  of 
this  mortgage  have  ever  been  recorded,  but  the  papers  have  been 
at  all  times  in  the  possession  of  the  assignees.     The  premises  were 
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sold  and  conveyed  to  the  defendant  Henry  V.  McNeal,  about  the 
Ist  of  May,  1863. 

Oa  the  11th  day  of  October,  1878,  Impson  executed  and  delivered 
to  McNeal  a  satisfaction  piece  of  the  mortgage  without  payment 
or  consideration,  which  was  duly  recorded.  On  the  22d  day  of 
January,  1876,  McNeal  executed  and  delivered  to  Homer  Ramsdell 
and  others  a  mortgage  covering  the  same  premises  with  others  for 
an  antecedent  indebtedness  and  without  other  consideration. 

This  mortgage  was  duly  recorded  January  26,  1876,  and  was 
taken  with  notice  of  the  existence  of  the  mortgage  in  suit.  This 
mortgage  was  assigned  to  Mackin  and  others,  as  executors,  for  value 
and  without  notice  of  the  existence  of  the  plaintiff's  mortgage,  and 
their  assignment  was  duly  recorded  February  2,  1877.  In  this 
assignment  Eamsdell  and  others  guaranteed  the  payment  of  the 
mortgage. 

The  executors  have  foreclosed  this  mortg^  and  under  the  judg- 
ment have  sold  all  the  land  covered  by  it  except  the  premises  in 
question,  and  realized  but  a  small  sum.  The  premises  here  are 
insufficient  for  the  payment  of  both  mortgages. 

"We  have  therefore  to  determine  the  rights  and  equities  of  these 
parties.  Ramsdell  &  Co.  having  taken  their  mortgage  for  an  ante- 
cedent debt  without  paying  consideration  or  parting  with  any  value, 
and  with  actual  notice  of  the  existence  of  the  plaintiff's  mortgages, 
were  not  protected  by  the  recording  law.  In  their  hands  their 
mortgage  was  subordinate  to  that  of  the  plaintiff.  What  then  is 
the  position  of  their  assignees?  They  are  innocent  holders  for 
value  and  their  assignment  has  been  recorded.  Aside  from  the  record- 
ing act,  the  assignee  of  a  mortgage  takes  the  place  of  his  assignor 
and  receives  the  mortgage  subject  to  all  equities.  {Bvsh  v.  Lathr 
ropj  22  K  Y.,  535 ;  CrcmeY.  Turner^  67  id.,  437.)  But  now  under 
our  recording  statutes,  where  the  assignee  of  a  junior  mortgage 
receives  his  assignment  in  good  faith,  without  notice  of  a  prior 
unrecorded  mortgage,  he  is  entitled  to  preference  if  he  records  his 
assignment  before  the  first  mortgage  is  recorded,  even  though  his 
assignee  had  notice  thereof.  {Fort  v.  Bv/rch^  5  Denio,  187 ;  Westr 
Jyrook  v.  Gleason,  79  N.  Y.,  23.) 

It  seems  to  follow,  therefore,  that  though  Kamsdell  &  Co.  held 
their  mortgage  subject  to  that  of  the  plaintiff,  yet,  as  they  assigned 
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to  Mackin  and  others  who  had  no  notice  of  it,  the  latter  were 
entitled  to  preference  after  they  recorded  their  assignment.  (  West- 
hrooh  V.  Oleason,  79  N.  T.,  23.) 

There  is  another  question.  The  plaintiff  makes  contention  for 
the  rule  applicable  where  one  creditor  has  a  lien  on  two  funds 
foi  the  security  of  his  debt,  and  another  has  an  interest  in  only 
one  of  those  funds,  without  right  to  resort  to  the  other.  Judge 
Story  states  the  rule  thus:  "If  one  party  has  a  lien  on  or 
interest  in  two  funds  for  a  debt,  and  another  party  has  a  lien 
on  or  interest  in  one  only  of  the  funds  for  another  debt,  the 
latter  has  a  right  in  equity  to  compel  the  former  to  resort  to  the 
other  fund,  in  the  first  instance,  for  satisfaction,  if  that  course  is 
necessary  for  the  satisfaction  of  the  claims  of  both  parties."  (Story's 
Equity  Jurisprudence,  §  633.)  This  is  a  very  beneficent  rule,  and 
Chancellor  Kent,  in  CheeaeborougK  v.  Millard  (1  Johns.  Ch.,  412), 
said  it  was  founded  in  natural  justice  and  was  recognized  in  every 
cultivated  system  of  jurisprudence.  The  case  of  the  plaintiff,  how- 
ever, is  not  within  its  scope  or  range.  Mackin  and  his  associates 
have  a  lien  only  on  one  fund  or  property.  They  may  have  a  cause 
of  action  against  Ramsdell  &  Co.,  by  virtue  of  their  covenant  of 
guarantee,  but  that  gives  them  no  lien.  They  have  but  one  lien, 
and  that  is  on  the  same  property  embraced  by  the  lien  of  the  plain- 
tiff. They  cannot,  therefore,  be  compelled  to  resort  to  the  cove- 
nant in  their  assign rnqnt  under  the  rule  invoked. 

Again,  the  plaintiff  insists  that  if  the  Kamsdell  mortgage  be  a 
prior  lien  to  that  of  the  plaintiff,  it  is  his  absolute  legal  right  to  pay 
the  amount  due  on  that  mortgage  and  be  subrogated  to  all  the  rights 
of  the  holders,  not  only  in  the  mortgage  but  in  the  guaranty  which 
they  hold  as  collateral  security  for  its  payment.  Aside  from  the 
difficulty  of  administering  that  relief  in  this  action  we  can  find  no 
authority  to  sustain  the  position.  On  p^ment  of  the  amount 
remaining  unpaid  on  the  Ramsdell  mortgage. the  plaintiff  may 
compel  an  assignment  of  that  security.  {Twomhly  v.  Cdssidyy  82 
N.  r.,  155.)  But  the  right  of  substitution  or  6ubrogation  in  equity 
to  securities  applies  only  to  cases  of  suretyship,  or  where  parties 
are  pledged  either  personally  or  by  incumbrances  on  their  property 
for  the  debts  of  others,  {Barnes  v.  MoU,  64  N.  T.,  397-).  The 
plaintiffs  are  not  sureties,  either  personally  or  in  virtue  of  their 
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ownership  of  any  incumbered  land,  and  are  not  therefore  situated 
within  the  rule.  This  examination  exhausts  the  question  involved 
and  we  find  no  error. 

The  judgment  should  be  affirmed,  with  costs. 

Babnard,  p.  J.,  concurred ;  Pbatt,  J.,  not  sitting. 

Part  of  decree  appealed  from  affirmed,  with  costs. 


HENRY  D.  KNIGHT,  Appellant,  v.  THE  NEW  YORK, 
LAKE  ERIE  AND  WESTERN  RAILROAD  COMPANY, 
Respondent. 

BaHroad  corporation — UainUty  of,  for  eaUU,  in  tohatever  toay  injured^  becauM*of  iCsr 
failure  io  n^airvUdn  feTiees  on  the  sides  of  its  tracks — 1850,  chap.  140,  mc.  44 — 
—1854,  chap.  282,  mo.  8. 

One  of  the  plaintiff's  horses  went  upon  the  defendant's  tracks,  at  a  place  where  & 
length  of  fence  was  down,  and  ran  upon  a  bridge, where  his  feet  slipped  between 
the  timbers  causing  him  to  fall  and  break  his  leg  and  rendering  it  necessary 
to  kiU  him. 

Held,  that  the  defendant  was  liable  for  the  damages  thereby  sustained  by  the 
plaintiff,  under  the  acts  requiring  railroad  corporations  to  erect  and  maintain 
fences  on  the  sides  of  their  road,  and  making  them  liable,  for  a  failure  so  to 
do,  for  "  all  damages  which  shall  be  done  by  their  agents  or  engines  to  cattle,, 
horses  or  other  animals." 

The  law  was  enacted  to  prevent  intrusions  upon  the  tracks  of  railroad  corpora- 
tions which  might  result  in  loss  of  life  to  persons  traveling  upon  them;  and  th& 
liability  of  the  company  attaches  in  all  cases  in  which  the  ciattle  enter  upon 
the  track  because  of  defective  fences,  without  regard  to  the  manner  in  which 
they  receive  the  injury. 

Appeal  from  an  order  setting  aside  a  verdict  in  favor  of  the- 
plaintiff  directed  at  the  circuit  and  granting  a  new  trial. 

T,  J.  (b  J.  W'  LyoThj  for  the  appellant. 

JLewis  jE  CWr,  for  the  respondent. 

Dtkman,  J. : 

^  One  of  the  plaintifPs  horses  passed  upon  the  defendant's  track^ 
where  a  length  of  fence  was  down,  ran  on  to  a  bridge,  where  its- 
feet  went  between  tHe  timbers,  its  lesrs  were  broken  and  it  was 
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necebsarily  destroyed.  The  judge  at  the  circuit  directed  a  yerdict 
for  the  plaintiff  and  aiterwards  set  it  aside  on  motion  on  the  minutes. 
From  this  order  we  have  an  appeah 

The  question  presented,  therefore,  has  reference  to  the  extent  of 
the  liability  of  railroad  corporations  in  this  State  for  damages 
resulting  from  defective  fences.  Does  it  extend  to  all  such 
damages,  or  only  to  damage  done  by  the  agents  or  engines  of  the 
corporation.  This  is  the  statute  :  "  Every  corporation  formed  under 
thi&  act  shall  erect  and  maintain  fences  on  the  sides  of  their  road, 
of  the  height  and  strength  of  a  division  fence  required  by  law,  with 
openings  or  gates  or  bars  therein.  *  *  *  Until  such  fences  and 
cattle  guards  shall  be  duly  made,  the  corporation  and  its  agents  shall 
be  liable  for  all  damages  which  shall  be  done  by  their  agents  or 
engines  to  cattle,  horses  or  other  animals  thereon." 

Thus  the  statute  lays  an  injunction  on  railroad  corporations  to 
erect  and  maintain  fences  on  the  sides  of  their  road  in  clear  and 
unqualified  terms,  and  it  has  been  steadily  maintained  by  the  courts 
of  this  State  that  the  duty  so  in^posed  was  public,  and  that  the 
enactment  of  the  statute  was  induced  by  public  considerations.  The 
purpose  of  the  law  was  to  protect  the  traveling  public  and  the 
owners  of  domestic  animals,  and  it  has  received  a  wide  and  liberal 
construction.  The  object  and  intention  of  the  statute  can  be 
eflfectuated  in  no  other  way. 

After  imposing  this  public  duty  on  these  corporations,  the  ' 
statute  proceeds  to  declare  that  for  a  failure  of  compliance  they 
shall  be  liable  for  all  damages  which  shall  be  done  by  their  agents 
or  engines  to  cattle  and  horses.  Does  this  measure  their  liability 
or  does  it  simply  declare  some  of  the  consequences  of  their  omis- 
sion ?  This  is  the  precise  question  involved,  and  we  have  no 
authority  to  aid  in  its  solution  ;  certainly  no  reason  exists  for  such 
limitation  of  liability.  If  this  law  was  enacted  to  prevent  intrusion 
on  the  i*ailroad  track,  which  might  result  in  loss  of  life  to  persons 
traveling  on  the  railroad,  then  liability  should  attach  in  all  cases 
where  cattle  escape  on  the  track  through  defective  fences,  irrespec- 
tive of  the  manner  in  which  they  receive  injury.  No  negative 
words  are  employed  to  show  the  intention  of  the  legislature  that 
the  corporation  should  be  liable  for  injuries  in  no  other  cases  than 
those  enumerated  in  the  statute,  and  if  it  had  been  intended  that 
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their  liability  should  have  that  extent  and  no  more,  some  indication 
of  that  kind  would  be  found  in  the  language  of  the  law.  In  any 
view,  the  beneficial  purpose  of  this  statute  will  be  best  accomplished 
by  holding  this  and  similar  cases  to  be  within  its  scope  and  meaning. 
Any  other  construction  would  be  too  narrow  and  tend  to  deprive 
the  law  of  its  great  usefulness. 

Again,  if  tbe  object  of  this  law  was  in  part  to  protect  the  owners 
of  domestic  animals  along  the  lines  of  railroads,  why  should  such 
protection  be  restricted  to  cases  where  they  are  destroyed  in  a  cer* 
tain  way.  If  it  be  answered  that  it  is  so  nominated  in  the  law,  the  , 
reply  is  that  the  statute  does  not  profess  to  enumerate  all  the 
instances  of  liability  resulting  from  its  violation. 

If  this  horse  had  been  killed  by  a  car  running  by  force  of  gravity 
on  a  descending  grade,  detached  from  an  engirue,  the  corporation 
would  be  liable,  and  yet  the  case  would  not  be  witliin  the  words  of 
the  statute.  Our  conclusion  is  that  the  case  should  be  held  to  be 
within  the  statute. 

The  order  appealed  from  should  be  reversed,  with  costs  and  dis- 
bursements, the  motion  for  a  new  trial  on  the  minutes  should  be 
denied,  and  the  plaintifE  should  ha;ve  leave  to  enter  judgment  on  his 
verdict. 

Babnard,  p.  J.,  concurring. 

Present  —  Babnasd,  P.  J.,  Dyxmak  and  Psatp,  J  J. 

Order  granting  new  trial  reversed,  with  costs,  and  judgment 
•rdered  upon  the  verdict 


ABRAHAM  LOTT,  Respondent,  v.  AARON  A.  DE  GRAW, 

Appellant. 

2^20;  ktue — toTien  U  is  prMumpHve  evidence  of  the  reguUmty  fff  aUIhe  proceedings — 
1877,  cJuvp.  268,  sec.  18—1878,  chap.  226. 

Section  18  of  chapter  268  of  1877,  as  amended  by  chapter  226  of  1878,  relating 

to  the  collection  of  taxes  and  the  sales  of  land  therefor  in  certain  towns  in 

Queens  county,  provides  for  the  issuing  of  a  lease  of  the  premises  sold  by  the 

county  treasurer,  and,  further,  that  such  "lease  shall  be  presumptive  evi- 
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dence  that  such  tax  was  legally  imposed  and  that  the  proceedings  and  ssJe 
were  regular." 
Held,  that  it  was  the  intention  of  the  legislature  to  make  the  presumption  of 
regularity  apply  to  the  assessment  and  imposition  of  the  tax,  and  to  all  the 
subsequent  proceedings  leading  to,  and  including  the  sale  ilself,  so  that  the 
mere  production  of  a  lax  lease  by  a  party  shows  him  to  be  presumptively 
entitled  to  the  possession  of  the  premises  and  rents,  the  burden  of  showing  his 
title  to  be  defective  being  upon  his  adversary. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
•the  trial  of  this  action  by  the  court  without  a  jury. 

The  plaintiff  sued  in  ejectment  to  recover  the  possession  of 
premises  situate  partly  in  Jamaica  and  partly  in  Flushing,  Queens 
county.  The  defendant  answered  setting  up.  title  in  himself. 
Upon  the  trial  the  plaintiff  claimed  title  under  a  deed  from  a 
referee.  The  defendant  claimed  title  under  two  tax  leases  from 
the  treasurer  of  Queens  county,  one  dated  August  24,  1878,  of  the 
Jamaica  part  of  the  property  on  a  sale  for  the  taxes  of  1873,  the  sale 
having  been  made  on  September  1,  1875,  for  twenty  years,  and  the 
other  of  the  Flushing  part  of  the  property,  dated  January  16,  1881, 
on  a  sale  for  the  taxes  of  1877,  made  on  July  10,  1879,  for  10,000 
years.  The  defendant  relied  upon  the  tax  leases,  claiming  that 
under  the  Queens  county  statutes  they  were  presumptive  evidence 
that  the  tax  was  legally  imposed  and  that  the  proceedings  and  sale 
were  regular. 

The  trial  judge  was  of  the  opinion  that  the  presumption  must  be 
limited  to  the  proceedings  had  for  the  imposition  of  the  taxes  and 
those  connected  with  the  sale ;  deciding,  "  Perhaps  the  presumption 
does  not  include  former  proceedings,  certainly  it  does  not  extead  to  the 
proceedings  intermediate  the  imposition  of  the  taxes  and  those  had  for 
the  purpose  of  effecting  the  sales."  He  therefore  held  that  there  was  a 
fatal  defect  in  the  defendant's  proof  and  gave  judgment  accordingly. 

The  question  presented  was  as  to  the  proper  construction  to  be 
put  upon  the  Queens  county  statutes.     They  are  as  follows : 

Act  of  May  3,  1869  (chap.  497,  Laws  of  1869) :  "An  act  to* estab- 
lish a  receiver  of  taxes  and  to  authorize  the  sale  of  lands  for  non- 
payment of  taxes,  and  for  the  collection  of  unpaid  taxes  in  the  town 
of  Flushing,  Queens  county." 

Act  of  March  26,  1873  (chap.  135,  Laws  of  1873) :  "An  act  to 
establish  a  receiver  of  taxes  and  to  authorize  the  sale  of  lands  for 
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non-.payment  of  taxes,  and  for  the  collection  of  unpaid  taxes  |n  the 
town  of  Jamaica,  Queens  county." 

On  May  10,  1877,  a  general  act  was  passed  (Laws  of  1877,  chap. 
268),  entitled  "An  act  in  relation  to  the  collection  of  taxes  and  the 
sales  of  land  therefor  in  certain  towns  of  Queens  county."  This 
act  was  amended  on  May  8,  1878.  (Laws  of  1878,  chap.  226.) 
And  on  June  1,  1877  (Laws  of  1877,  chap.  361),  and  on  May  13, 
1876  (Laws  of  1876,  chap.  261),  acts  were  passed  amending, the 
special  Flushing  and  Jamaica  acts  in  respect  to  the  mode  in  which* 
notices  are  to  be  given.  Both  the  leases  and  the  sales  were  subse- 
quent to  the  passage  of  the  amended  act  of  1878. 

Section  18  of  the  act  of  1877,  as  amended  by  the  act  of  1878, 
provides  that  ^'  the  county  treasurer  shall  execute  and  deliver  to  the 
person  or  persons  legally  entitled  thereto  a  lease  ^f  such  premises 
subscribed  by  the  county  treasurer  making  the  sale,  or  by  his  suc- 
cessor in  office,  which  lease  shall  be  for  the  term  for  which  such 
premises  were  sold,  computing  the  same  from  the  expiration  of 
fifteen  months  from  the  day  of  sale,  which  lease  shall  be  pre- 
sumptive evidence  that  such  tax  was  legally  imposed  and  that  the 
proceedings  and  sale  were  regular.  • 

John  E,  PcursonSj  for  the  appellant. 

D.  P.  Bamardy  for  the  respondent. 

Dykman,  J. : 

This  is  an  action  of  ejectment  for  land  situated  in  Queens  county, 
partly  in  the  town  of  Jamaica  and  partly  in  the  town  of  Flushing. 
The  plaintiff  was  the  owner  of  the  premises  in  August,  1873,  and 
the  defendent  claims  title  under  two  tax  leases  from  the  treasurer 
of  Queens  county.  The  portion  of  the  property  in  the  town  of 
Jamaica  was  sold  to  the  defendant  September  1,  1875,  for  the  taxes 
of  1873,  and  his  lease  therefor  is  dated  August  24,  1878,  and  the 
portion  lying  in  the  town  of  Flushing  was  sold  to  the  defendant 
July  10,  1879,  for  the  taxes  of  1877,  and  his  lease  is  dated  January 
16,  1881.    These  taxes  were  never  paid. 

These  leases  contain  recitals  of  all  the  official  action  rendered 
necessary  by  the  statutes  under  which  it  was  all  had,  and  the  law 
relating  to  the  sale  of  lands  in  Queens  county  for  the  collection  of 
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taxes^  provides  that  they  shall  be  presumptive  evidence  that  such 
tax  was  legally  imposed,  and  that  the  proceedings  and  sale  were 
regular.     (Chap.  226,  Laws  of  1878,  §  3.) 

The  statute  therefore  makes  the  lease  prima  fade  evidence  that 
the  tax  was  legally  imposed  and  that  the  proceedings  and  sale  were 
regular.  The  language  is  broad  and  comprehensive.  The  pro- 
ceedings intended  are  all  the  proceedings  leading  up  to  the  sale 
after  the  taxes  are  imposed  or  laid  on  by  the  board  of  supervisors, 
so  that  the  presumption  of  regularity  applies  to  the  assessment 
and  imposition  of  the  taxes ;  all  the  subsequent  proceedings  leading 
to  the  sale  and  the  sale  itself. 

The  due  execution  of  the  lease  and  of  the  power  conferred  on 
the  officer  to  divest  the  title  is  made  out  by  intendment  of  law,  and 
it  is  not  necessary  in  the  first  instance  to  show  that  the  steps  made 
essential  by  statute  in  the  imposition  of  the  tax  have  been  taken. 
Armed  with  the  lease  the  defendant  could  rest  on  its  efficacy  until 
the  owner  made  proof  of  some  obviating  fact. 

Any  other  construction  would  defeat  the  manifest  intention  of 
the  legislature  in  the  enactment  of  this  law.  The  courts  before 
that  had  construed*  previous  similar  statutes  with  great  severity  and 
strictness,  and  had  held  that  due  execution  of  the  power  to  sell  for 
taxes  must  be  shown  step  by  step.  {Slta/rp  v.  Speir^  4  Hill,  76 ; 
Striker  v.  KeUy,  2  Denio,  329 ;  Marsh  v.  Brooklyn,  59  N.  T.,  280.) 
That  sales  for  non-payment  of  taxes  were  in  derogation  of  the 
common  law  to  divest  the  title  of  the  owner  and  that  no  presump- 
tion would  be  indulged  in  favor  of  their  regularity.  Such  were 
the  decisions  and  such  the  evil  which  tliis  law  was  intended  to  cure. 
It  was  necessary  to  collect  taxes  for  the  support  of  government, 
and  experience  had  shown  that  their  payment  was  evaded  and  their 
collection  retarded  by  reason  of  the  uncertainty  of  the  title  received 
by  ])urchasers  at  tax  sales.  More  than  all  it  was  known  that  they 
assumed  the  burden  of  proving  the  regularity  of  the  proceedings. 
This,  in  most  cases,  was  difficult  and  discouraged  bidding  at  such 
sales,  and  the  object  of  this  law  was  to  shift  the  burden  of  proof 
from  the  purchaser  to  the  owner.  The  latter  can  in  all  cases  avoid 
the  burden  by  the  payment  of  his  taxes,  and  this  law  so  understood 
will  operate  as  an  incentive  to  do  so.  On  principle  therefore  the 
language  of  this  law  should  receive  the  full  force  of  its  signification. 
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The  only  case  which  construes  a  statute  similar  to  the  one  under 
consideration  is  Caiman  v.  Shattuck  (62  N.  Y.,  350).  In  thai  case 
section  65  of  chapter  427  of  the  Laws  of  1855,  made  the  deed  of  the 
comptroller  for  land  sold  for  taxes  "  presumptive  evidence  that  the 
sale  and  all  proceedings  prior  thereto  from  and  including  the  assess- 
ment of  the  land  "  were  regular  and  legal.  The  Court  of  Appeals 
in  that  case  said,  without  dissent,  that  "  the  party  assailing  them 
therefore  is  bound  to  establish  by  sufficient  and  satisfactory  legal 
evidence  the  illegality  or  defect  which  vitiates  and  renders  them 
nugatory  and  void." 

The  statute  now  under  consideration  is  equally  comprehensive 
and  should  receive  the  same  construction.  It  follows  from  these 
views  that  on  the  production  of  the  tax  lease  the  defendant  showed 
himself  entitled  to  the  possession  of  the  premises  in  question. 
His  title  was  then  presumptively  good  and  the  burden  was  cast  on 
the  plaintiff  to  show  it  faulty.  He  made  no  effort  to  do  so,  and  the 
defendant  was  therefore  entitled  to  judgment. 

It  is  the  argument  of  the  plaintiff  that  the  presumption  that  the 
tax  was  legally  imposed  does  not  include  or  apply  td  the  action  of 
the  assessors,  which  are  preliminary  thereto,  but  the  answer  is  that 
this  view  is  quite  too  narrow  and  contracted,  and  that  the  presump- 
tion is  not  only  that  the  tax  was  legally  imposed,  but  also  "that  the 
proceedings  and  sale  were  regular."  This  must  have  application 
to  all  steps  and  proceedings  required  by  law. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Babnabd,  p.  J.  concurred. 

Present  —  Barnard,  P.  J.,  Dykman  and  Pratt,  J  J, 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 
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8i\d«349|  FEANOIS  B.  BALDWIN,  as  Oountt  Tbeasuebb,  bto.,  Appbit 
LANT,  V  CHARLES  H.  ORART,  KATE  COVERT,  MAEY 
V.  STRATTON,  ELIZABETH  J.  STRATTON  and  Othkbs, 
Respondsntb. 

Iru9tfu7id8  ^^xnoer  of  the  eauniy  trecwirer  to  i^^  — Aoma^ 

r^,eaMportUm$<tfthsprmnMeMd69oHbodinam^ 
thereon,  > 

Certain  moneys  were  deposited  with  the  coun^  treasurer  of  Kings  county,  in 
pursuance  of  a  Judgment  of  the  court,  which  directed  him  to  invest  the 
same  for  the  benefit  of  a  tenant  for  life.  Thereafter,  without  any  special 
direction  from  the  court,  he  loaned  a  portion  of  the  said  moneys  to  one  Craiy, 
and  received  from  him  a  bond  and  mortgage  to  secure  the  repayment  thereof. 
Subsequently,  and  without  any  direction  from  the  court,  the  county  treasurer 
released  portions  of  the  premises  described  in  the  mortgage  from  the  lien 
thereof,  without  receiving  any  payment  from  Crary.  The  portions  so  releajsed 
were  thereafter  mortgaged  by  Crary  to  other  persons  to  secure  moneys  loaned 
to  him  by  them. 

An  action  was  brought  to  foreclose  the  mortgage  given  to  the  county  treasurer, 
as  against  that  portion  of  the  real  estate  not  released,  and  a  deficiency  having 
arisen  thereon,  this  action  was  subsequently  brought  by  the  successor  in  office 
of  the  former  county  treasurer,  to  have  the  said  releases  declared  void  and  the  ^ 
premises  described  therein  sold  under  the  original  mortgage. 

JBJBld,  that  the  county  treasurer  had  power  to  execute  the  said  releases,  and  that 
this  action  could  not  be  maintained. 

Appeal  from  a  judgment  dismissing  the  complaint,  entered  upon 
the  trial  of  this  action  at  a  Special  Term. 

Ze&n  AbheUy  for  the  appellant. 

Henry  A.  Monfort^  tor  Kate  Covert,  respondent. 

Ednaa/rd  M.  Soudd&r,  for  Mary  Y.  and  Elizabeth  J,  Stratton, 
respondents.  . 

Dtkman,  J. : 

There  was  an  action  for  the  partition  of  land  formerly  of  John 
Firth,  which  eventuated  in  a  sale ;  and  in  pursuance  of  a  provision 
in  the  judgment  $8,953.60  was  paid  out  of  the  proceeds  to  the 
county  treasurer  of  Queens  county  to  be  invested  by  him  for  the 
benefit  of  Sarah  Emily  Firtli,  the  widow  of  John  Firth,  who  was 
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to  receive  the  interest  thereon  during  her  life  for  her  right  of  dower 
in  the  premieeB. 

The  judgment  in  partition  was  entered  January  26,  1867.  On 
the  18th  day  of  February,  1868,  Charles  A.  Roe,  the  county  treas- 
urer who  had  received  the  money,  loaned  $3,500  thereof  to  James 
T.  Crary  on  bond  and  mortgage  without  any  special  direction. 
Thereafter  on  the  2d  day  of  November,  1872,  Charles  A.  Roe  as 
such  county  treasurer  released  a  portion  of  the  mortgaged  premises 
from  the  operation  of  the  mortgage  by  deed  of  release  duly 
executed,  dated  on  that  day  and  recorded  December  14,  1872. 

On  the  11th  day  of  November,  1873,  George  W.  Bergen,  then 
the  county  treasurer  of  Queens  county,  released  another  portion  of 
the  same  mortgaged  premises  from  the  operation  of  the  mortgage 
by  deed  of  release  duly  executed,  dated  on  that  day  and  recorded 
January  25,  1875. 

These  releases  were  both  executed  without  direction  from  the 
court  and  without  the  knowledge  of  the  beneficiaries. 

On  the  4th  day  of  November,  1872,  Mary  T.  Stratton  loaned  to 
James  T.  Crary  $2,200  on  his  bond,  and  a  mortgage  on  the  prem- 
ises released  by  County  Treasurer  Roe,  which  mortgage  was  duly 
recorded  December  5,  1872.    This  mortgage  is  still  outstanding. 

On  the  20th  day  of  January,  1875,  Kate  Covert  loaned  to  James 
T.  Crary  $1,500  on  his  bond  secured  by  a  mortgage  on  the  prem- 
ises released  by  County  Treasurer  Bergen.  This  mortgage  was 
afterwards  foreclosed  and  Kate  Covert  became  the  purchaser  about 
November,  1879. 

In  the  year  1878  the  original  'mortgage  was  foreclosed  by  the 
then  county  treasurer  of  Queens  county  and  the  unreleased  portion 
of  the  mortgaged  premises  were  sold  under  the  judgtaent.  That 
was  all  the  relief  prayed  for  in  that  action. 

Now  this  action  is  brought  to  have  the  two  releases  declared  void, 
and  to  have  those  two  parcels  so  released  sold  under  the  original 
mortgage.  The  complaint  sets  up  all  the  facts  and  they  were 
proven  on  the  trial,  but  the  complaint  was  dismissed. 

Is  the  plaintiff  entitled  to  the  relief  he  seeks  in  this  action  ?  The 
original  investment  of  the  $3,500  was  made  by  the  county  treasurer 
in  the  direct  line  of  his  duty  and  in  the  ordinary  course  of  business 
in  his  office.     He  possessed  power  and  authority  to  receive  the  mort-  . 
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gage  and  to  satisfy  the  same  of  record  if  it  had  been  paid.  He 
had  power  and  authority  to  receive  payment  in  part  or  in  whole, 
and  in  his  oflScial  capacity  to  collect  it  when  due,  and  institute  an 
action  for  that  purpose ;  nay  more,  it  was  the  duty  of  the  county 
treasurer  to  invest  this  money  and  continue  to  do  so,  and  that 
implies  all  power  necessary  to  deal  with  it.  If  any  portion  of  it 
had  been  paid  he  would  be  obliged  to  satisfy  the  mortgages  as  he 
possessed  power  to  discharge  the  mortgage  from  the  record  entirely, 
flo  he  might,  by  release,  discharge  it  in  part  or  release  portions  of 
the  premises  from  its  operation. 

Honest  loans  were  made  on  the  faith  of  these  releases,  which  we 
found  on  the  records,  and  the  mortgagees  should  be  protected. 

All  county  treasurers  now  perform  the  duties  undertaken  by  the 
treasurers  in  this  case.  They  invest  and  collect  and  reinvest  trust 
funds  and  use  all  the  ordinary  modes  of  transacting  such  business, 
and  all  is  done  in  their  official  capacity  and  subject  to  official  and 
personal  responsibility  for  mal-administration.  We  do  not  think 
the  statutes  invoked  by  the  appellants  have  application  to  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

Barnabd,  p.  J.,  concurred ;  Pbatt,  J.,  not  sitting. 
Judgment  dismissing  complaint  affirmed,  with  costs. 


In  the  Maiteb  of  the  ALTERING  AND  WIDENING  OF 
MAIN  STREET  IN  THE  VILLAGE  OF  SING  SING. 

Village  of  Sing  Sing — poto&r  of  the  trustees,  as  eommissumers  of  lughioays,  to  widen 
streets — 1880,  chap.  608,  see,  88 — necessity  of  tndening  a  street — how  it  is  to  be 
certified  to. 

The  charter  of  the  village  of  Sing  Sing  declares  the  village  to  be  a  separate  road 
district  exempt  from  the  superintendence  of  the  commissioners  of  highways  of 
the  town;  constitutes  the  trustees  of  the  village  commissioners  of  highways 
therefor,  with  the  usual  powers  of  such  commissioners,  and  authorizes  them 
to  lay  out,  alter  or  widen  any  ptreet  in  the  village,  without  the  consent  of  the 
land  owners,  "  provided  the  necessity  thereof  is  certified  to  by  the  oaths  of 
twelve  reputable  freeholders  in  the  manner  required  by  said  article  fourth  for 
the  laying  out  of  highways  through  inclosed,  improved  or  cultivated  land." 
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MM,  that  the  statutes  only  required  that  the  necessity  of  the  improvement  should   ' 
be  shown  by  a  certificate  made  in  the  form  and  manner  required  by  the  general 
highway  laws,  and  signed  by  twelve  reputable  freeholders  of  the  village,  and 
that  it  was  not  necessary  ^at  th^  freeholders  signing  it  should  be  drawn  and 
assembled  in  the  manner  required  by  such  laws  in  other  cases. 
• 
Cebtiorabi  to  review  the  action  of  the  tmfitees  of  Sing  Sing  in 

altering  and  widening  a  street  in  that  yiUage. 

Smith  Zentj  for  the  relator. 

John  Qibney^  for  the  Tillage  of  Sing  Sing. 

Dyeman,  J.: 

This  is  a  certiorari  to  review  the  proceedings  of  the  trustees  of 
the-  village  of  Sing  Sing  in  widening  Main  street  in  that  village 
nnder  the  provision  of  the  charter.  These  provisions  so  far  as  they 
relate  to  this  controversy  are  that  the  village  is  declared  a  separate 
road  district,  exempt  from  the  superintendence  of  the  commissioners 
of  highways  of  the  town  in  which  the  village  is  located,  and  the 
trustees  are  constituted  commissioners  of  highways  therefor,  and 
for  that  purpose  are  gr&nted  all  powers  possessed  by  commissioners 
of  highways  of  towns  in  laying  out  and  altering  highways. 

On  the  trustees  is  also  conferred  power  to  lay  out,  alter  or  widen 
any  street  in  the  village  without  the  consent  of  the  land  owners^ 
"provided  the  necessity  thereof  is  certified  to  by  the  oaths  of 
twelve  reputable  freeholders  in  the  manner  required  by  said  article 
fourth  for  the  laying  out  of  highways  through  inclosed,  improved  or 
cultivated  land."     (Chap,  668,  Laws  of  1880,  §  38.) 

The  necessity  of  this  improvement  was  certified  by  the  oaths  of 
twenty-five  disinterested  freeholders,  but  they  were  not  obtained 
and  assembled  in  the  manner  required  by  the  highway  laws  of  the 
State.  This  presents  the  only  question  in  the  case.  The  relators 
are  two  of  the  commissioners  of  highways  of  the  town  of  Ossmiug 
without  any  interest  so' far  as  the  papers  disclose,  and  they  insist 
that  the  proceedings  are  irregular  because  the  jury  certifying  to  the 
necessity  of  the  improvement  was  not  properly  drawn,  that  they 
should  have  been  drawn  by  the  town  clerk  of  the  town  of  Ossining, 
nnder  the  statutes  relating  to  the  general  highway  system  of  the 
State. 
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0uch  is  not  our  view.  The  language  of  the  statute  is  saCisfied 
when  the  necessity  of  the  improvement  is  certified  in  the  manner 
required  by  the  highway  laws,  that  is,  where  such  a  certificate  is 
made  as  required  By  those  laws,  and  •twelve  reputable  freeholder 
certify  in  that  manner. 

There  exists  no  reason  why  the  jurors  should  be  drawn  by  the 
town  derk  and  come,  as  they  then  would,  from  the  whole  town. 
The  requirement  has  reference  to  the  manner  of  the  certification, 
and  not  to  the  mode  of  drawing  or  assembling  of  the  jury. 

The  village  is  a  separate  district.  The  ^general  laws  are  not  of 
force  within  its  borders,  and  special  provision  is  made  for  all  pro- 
ceedings for  opening,  altering  or  widening  streets.  This  jury  was 
obtained  in  pursuance  of  notice  regularly  posted,  no  abuses  have 
crept  in  and  no  allegation  is  made  against  the  necessity,  of  the 
improvement. 

The  proceedings  under  review  should  be  affirmed,.  With  costs  and 
disbursements. 

Babnasd,  p.  J.,  and  Psatt,  J.,  concurred  In  the  teeult. 

Adjudication  of  trustees  affirmed,  with  ooBts. 


30h       426 
e  83  AD     18 


MART  F.  GERATT,  Rbspondbnt,  v.  BENJAMIN  STEItN 

~30h  '     ^261  ^2fD  OtHEBS,  ApPKLLANTS. 

7u  AD  409!  ^ 

AuaiuU — ichai  eangtUtttea  ona  —  when  an  ^nployeru  liable  far  an  astauU  oemmiUed 

by  one  of  Me  emploifes. 

The  plaintiff  went  to  the  defendants'  store  in  New  York  city,  to  purchase  an 
ulster  for  herself.  After  she  had  examined  one  and  put  it  on  preparatory 
to  its  purchase,  a  floor  walker  in  the  employ  of  ^he  defendants  approached 
and  told  her  that  she  did  not  wish  to  purchase  the  ulster,  hut  was  a  spy  from 
a  rival  establishment,  and  told  the  saleswoman  to  take  the  doak  from  the 
plaintiff,  which  was  done.    . 

EM,  that  this  constituted  an  actual  assault,  and  that  the  defendants  were  liable 
for  it 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
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new  trial,  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

Deias  MoOurdy  and  E.  W.  BooJsOaiv&rf  for  the  appellantB. 

EraatMS  New^  for  the  respondent. 

Pykman,  J. : 

The  defendants  are  in  the  city  of  Kew  York,  and  this  action  is 
brought  against  them  to  recover  damages  for  ill  treatment  amount- 
ing to  an  assault,  alleged  to  have  been  received  by  the  plaintiff  at 
the  hands  of  the  employes  of  the  defendants. 

The  jury  was  justified  in  finding  from  the  testimony  that  the 
plaintiff  went  to  the  defendants'  store  in  New  York  city  to  purchase 
an  ulster  for  herself,  that  after  she  had  examined  one  and  had  it  on 
her  person  preparatory  to  its  purchase,  a  person  in  the  employ  of 
the  defendants  in  the  store,  who  is  called  a  floorwalker,  approached 
the  plaintiff  and  told  her  she  did  not  want  to  purchase  the  garment, 
and  used  language  to  indicate  that  she  was  a  spy  from  a  rival  house, 
and  directed  the  saleswoman  to  take  the  cloak  from  off  the  plaintiff, 
which  was  done. 

This  was  an  indignity  and  a  wrong  to  the  plaintiff  for  which 
legal  liability  attaches  to  some  one.  It  amounted  to  an  assault, 
which  is  well  defined  as  an  unlawful  setting  upon  one's  person.  Are 
the  defendants  responsible  in  the  law  for  this  misconduct  of  their 
employes  ?  The  liability  of  masters  is  not  measured  entirely  by 
their  instructions  to  their  servants.  If  the  act  of  the  servant  be 
within  the  scope  of  his  authority,  and  committed  in  his  master's 
business,  the  latter  is  responsible.  {Higgvns  v.  WcUervliet  Tunv- 
pike  Co,,  46  N.  Y.,  23.) 

In  this  case  there  can  be  no  claim  that  the  employes  of  the 
defendant  were  prompted  by  malicious  motives  or  selfish  aims. 

Their  action  was  in  their  line  of  duty  as  they  understood  it.  The 
duty  to  act  was  cast  on  them  then  and  there.  Their  instructions 
were  not  to  show  styles  or  give  prices  to  pereons  who  came  from 
other  stores  to  look  at  styles  or  obtain  prices.  Here  an  emergency 
arose,  where  such  a  case  was  presented  as  the  employes  believed 
and  the  duty  of  deciding  was  imposed  on  them.  They  may  have 
decided  unwisely,  but  their  decision  and  action  was  clearly  within 
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the  line  of  their  duty,  and  the  defendants  are  responsible  for  the 
resulting  consequences. 

It  was  for  no  selfish  purpose  that  they  submitted  the  plaintiff  to 
indignity,  but  to  serve  the  defendants  only,  and  if  they  devolved 
the  duty  of  carrying  out  their  instructions  on  their  employes  they 
must  be  held  responsible  for  the  manner  in  which  it  is  done ;  no 
other  rule  would  meet  the  requirements  of  public  policy  or  public 
convenience. 

The  judgment  should  be  aflirmed,  with  costs. 

Babnard,  p.  J.,  and  Pratt,  J.,  concurred. 

Judgment  and  order  denjring  new  trial  affirmed,  with  coetB. 


GERTRUDE  B.  MUHRAY,  Appellant,  v.  THE  NEW  YORK 
LIFE  INSURANCE  COMPANY,  Respondent. 

FoUcy  of  life  inmrance— condition  avoiding  it  in  ecus  the  assured  dies  in  eonsequenee 
of  a  violation  of  law  —  construction  of  such  a  provision  —  submission  of  speeifle 
questions  to  the  jury — when  a  general  verdict  is  good  although  the  jury  are  unabU 
to  answer  the  specific  questions  so  submitted. 

In  an  action  upon  a  policy  of  life  insurance  it  appeared  that  the  assured  and  his 
brother  made  a  violent  and  unlawful  attack  upon  one  Berdell  in  a  railroad 
depot.  The  brother  held  Berdell  from  behind  while  the  assured  beat  him  on 
the  head  and  face  with  a  raw-hide,  inflicting  deep  and  painful  wounds  from 
which  the  blood  flowed  freely.  In  the  struggle  Berdell  drew  a  pistol  from  his 
pocket.  At  about  the  same  instant  the  assured  ceased  to  sti  ike  him,  jumped 
over  a  lunch  coimter  and  attempted  to  pass  through  a  doorway  which  lead 
out  of  the  depot.  As  he  did  so  he  turned  his  face  towards  Berdell  and  at  the 
same  instant  the  pistol  was  discharged,  the  ball  striking  the  assured  in  the  fore- 
head and  inflicting  a  wound  from  which  he  died  in  a  few  days.  The  fight 
from  its  commencement  to  the  shooting  lasted  about  thirty  seconds.  Upon 
the  trial  of  this  action  Berdell  testified  that  he  did  not  intentionally  shoot  the 
assured;  that  in  the  struggle  his  hand  was  drawn  towards  his  pistol  pocket; 
that  he  drew  the  weapon  without  the  intention  of  shooting  anyone,  and  that 
it  was  discharged  accidentally. 

The  defense  was  that  the  policy  was  avoided  by  a  breach  of  a  condition  contained 
therein  providing  that  if  the  assured  "should  die  in  or  in  consequence  of  the 
violation  of  the  laws  of  any  nation.  State  or  province,  then,  and  in  any  such 
case,"  the  policy  should  be  null  and  void. 

Heitd,  that  a  jury  might,  from  the  circumstances  of  the  case,  find  that  the  shoot- 
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•  ling  was  a  natural  consequence  of  the  assured's  unlawful  assault,  and  that 
a  verdict  finding  that  to  be  the  fact  would  not  be  disturbed  by  an  appel- 
late court. 

That  it  was  immaterial  whether  the  death  was  caused  accidentally  or  was  the  result 
of  an  intention  to  kill  on  the  part  of  the  one  inflicting  the  wound.  So  long  as 
there  was  a  violation  of  the  law  on  the  part  of  the  assured,  and  death  as  its 
result,  it  was  immaterial  in  what  manner  the  death  was  produced,  excepting 
that  there  mu^t  be  a  direct  connection  between  the  criminal  act  and  the  death. 

The  judge,  in  the  course  of  his  charge,  said  that  it  was  not  necessary  for  the  jury 
to  find  that  the  assured  lost  his  life  ''  under  such  circumstances  as  would  pro- 
tect the  party  taking  it  under  the  law,  that  is,  in  self-defense,"  and  "that  if 
they  found  that  Berdell  discharged  the  pistol  in  the  heat  of  passion,,  naturally 
excited  by  the  combined  attack  made  upon  him  by  the  Murrays,  the  plaintiff 
cannot  recover." 

Held,  no  error. 

In  submitting  the  case  to  the  jury  the  judge  requested  them  to  find  specifically 
whether  Berdell  fired  the  fatal  shot  intentionally ;  whether  he  was  justified  in 
firing  for  his  self-defense,  and  whether  Murray  had  abandoned  the  combat 
when  he  was  shot.  The  jury  found  a  general  verdict  for  the  defendant  and 
stated  they  were  unable  to  answer  the  questions. 

Held,  that  it  was  not  essential  that  the  jury  should  agree  on  any  of  these  ques- 
tions in  order  to  arrive  at  a  verdict  for  the  defendant,  and  that  the  general 
verdict  was  regular. 

JSbersole  v.  Hforthem  Central  BaihwKi  (23  Hun,  114)  distinguished. 

Appeal  from  a  judgment  in  favor  ©f  the  defendant,  entered  upon 
the  verdict  ^f  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

S.  W.  FuUertany  for  the  appellant, 

Joseph  H.  Choate^  for  the  respondent. 

BbowNj  J. : ' 

This  action  was  brought  by  the  plaintiflE  upon  two  policies  of 
insurance,  issued  by  the  defendant  upon  the  life  of  Wisner  Mtirray, 
the  plaintiff's  husband.  Each  policy  contained  a  condition  that  if 
the  assured  "  should  die  in,  or  in  consequence  of  the  violation  of  the 
laws  of  any  nation.  State  or  province,  then,  and  in  any  such  case," 
the  policy  should  be  null  and  void. 

On  the  13th  day  of  July,  1876,  the  assured  and  his  brother  A.  S. 
Murray,  Jr.,  made  a  violent  and'  unlawful  ajssault  upon  Robert  H. 
jyerdell,  in  the  depot  of  the  Erie  Railway  Company  at  Goshen,  N.  Y. 
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A.  S.  Murray,  Jr.,  held  Berdell  from  behind,  while  the  assured  beat 
him  on  the  head  and  face  with  a  raw-hide,  inflicting  deep  and  pain- 
ful wounds  from  which  the  blood  flowed  freely. 

In  the  struggle  Berdell  drew  a  pistol  from  his  pocket.  At 
about  the  same  instant  the  assured  ceased  to  strike  Berdell  and 
retreated  towards  a  lunch  counter,  over  which  he  jumped,  and 
attempted  to  pass  through  a  doorway  leading  out  of  the  depot.  As  he  . 
did  so,  he  turned  his  face  towards  Berdell  and  at  the  same  instant 
the  pistol  was  discharged,  the  ball  striking  Murray  in  the  forehead, 
inflicting  a  wound  of  which  he  died  several  days  thereafter.  There 
was  evidence  that  at  the  time  he  turned  and  faced  Berdell,  Murray 
had  a  pistol  in  his  hand  which  he  pointed  towards  Berdell ;  it  was 
found  by  his  side  where  he  fell.  The  fight,  from  its  commence- 
ment to  the  shooting  of  Murray,  lasted  about  thirty  seconds.  Upon 
the  trial  Berdell  testified  in  substance  that  he  did  not  shoot  Murray 
intentionally ;  that  in  the  struggle  his  hand  was  drawn  towards  his 
pistol  pocket,  that  he  drew  the  weapon  without  the  intention  of 
shooting  anyone ;  and  that  it  was  discharged  acdaentally  during- 
the  struggle.  It  is  conceded  that  Murray's  assault  upon  Berdell 
was  such  a  violation  of  law  as  to  bring  it  within  the  terms  of  the 
policy,  and  that  if  his  death  was  the  natural  consequence  of  such 
violation  of  the  law  that  the  company  is  relieved  from  its  contract, 
but  the  point  is  now  made  by  the  appellant,  that  as  BerdelPs  testi- 
mony of  the  accidental  discharge  of  the  pistol  was  uncontradicted, 
that  the  shooting  of  Murray  cannot  be  said  to  have  been  the  natural 
consequence  of  the  assault,  and,  therefore,  does  not  fall  within  the 
condition  of  the  policies.  In  other  words,  that  upon  this  evidence 
it  cannot  be  said  that  the  assured,  who  accidentally  received  a  wound 
which  caused  his  death,  died  in  or  in  consequence  of  a  violation  of 
the  law. 

I  cannot  assent  to  this  proposition.  It  assumes  that  the  condition 
is  to  be  read  as  if  it  provided  against  the  killing  of  the  assured  by 
some  means  intended  to  take  his  life.  The  condition  is  that  if  he 
should  die  while  engaged  in  the  violation  of  the  law,  or  in  conse- 
quence of  such  violation,  the  policy  should  be  void.  So  that,  if 
while  engaged  in  the  perpetration  of  a  criminal  act  he  should,  as  a 
direct  result  of  such  act,  lose  his  life,  the  policy  would  be  clearly 
void,  and  it  would  be  immaterial  whether  the  death  was  caused 
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accidentally  or  as  a  resnlt  of  an  intention  to  kill  on  the  part  of  the 
one  inflicting  the  wound.  If  Berdell  had  thrown  Murray  uj^ou 
the  ground,  and  in  so  doing  his  head  had  struck  against  some  sub- 
stance which  inflicted  a  wound  causijig  death  ;  or  if  while  engai^ed 
in  a  personal  struggle  with  Berdell,  and  as  a  result  of  that  stnitrgle 
the  pistol  had  been  accidentally  discharged  in  Berdell's  pocket  and 
Murray  had  been  killed,  or  if  Berdell  had  thrown  Murray  from  him 
upon  the  ground  and  he  had  fallen  under  the  wheels  of  the  cars  and 
been  killisd,  I  think  in  either  event  the  policy  would  have  been  void 
as  the  assurred  would,  in  such  cases,  have  died  while  engaged  in 
the  violation  of  law ;  that  is,  that  the  assault  which  he  had  made 
upon  Berdell  would,  in  the  cases  cited,  have  been  the  direct  and 
proxiniate  cause  of  his  death,  and  it  would  be  immaterial  what 
Berdell's  intention  was  at  the  time  the  death  wound  was  inflicted. 

So  long  as  there  ^was  a  violation  of  the  law  upon  the  part  of 
the  assured,  and  death  as  its  result,  it  is  immaterial  in  what 
manner  it  was  produced,  excepting  that  there  should  be  in  each 
case  a  direct  connection  between  the  crimiijial  act  and  the  death 
of  the  assured.  The  assured  in  company  with  his  brother  had 
made  a  violent  assault  upon  Berdell,  who  while  stniggling  with 
the  brother  drew  the  pistol  from  his  pocket.  Wisner  Murray 
may  or  may  not  have  ceased  his  attack.  Certainly,  if  the  testi- 
mony as  to  his  drawing  and  pointing  his  own  pistol  at  Berdell 
was  to  be  believed,  he  had  not  done  so.  In  the  struggle  the 
pistol  is  discharged  and  the  assured  was  killed.  Had  the  insure 
ance  been  upon  the  life  of  A.  S.  Murray,  Jr.,  and  had  he  been 
killed,  could  it  hare  made  any  difference  whether  the  pistol  was 
discharged  accidentally  or  with  intent  to.  hit  some  one  ?  It  seems  to 
me  that  it  would  not ;  and  that  in  that  Cdse  no  one  would  undertake 
to  say  that  he  did  not  die  while  engaged  in  the  violation  of  the 
law.  It  can  make  no  difference  that  the  assured  had  withdrawn  a 
few  feet  from  the  scene  of  the  fight  at  the  time  of  the  firing  of 
the  pistoL  He  was  either  ^till  engaged  as  an  active  party  in  the 
assault,  in  3vhich  cajse  he  died  while  violating  the  law  ;  or  if  he  had 
withdrawn  from  the  %ht,  then  the  firing  of  the  pistol  was  the 
direct  result  of  a  struggle  which  he  had  himself  precipitated,  and 
his  death  was  the  direct  and  natural  consequence  of  the  assault. 

But  I  do  not  think  that  it  can  be  said  that  the  evidence  as  to  the 
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accidental  firing  of  the  pistol  was  uncontradicted  to  the  extent  that 
the  court  could  have  disposed  of  the  question  as  one  of  law.  It  is 
true  Berdell  so  testified,  and  that  no  witness  did,  as  no  witness 
could,  contradict  his  statement  as  to  his  own  intention  in  discharg- 
ing the  pistol. 

It  may  be  remarked,  in  passing,  that  this  point  seems  to  have 
been  an  after-thought  on  the  part  of  counsel ;  it  was  not  made  on 
the  trial,  and  no  motion  or  request  was  made  to  take  the  case  from 
the  consideration  of  the  jury. 

The  jury  were  not  bound  to  believe  Berdell's  statement.  There 
were  doubtless  reasons  which  might  induce  him  to  give  to  the  shoot- 
ing the  coloring  that  he  did.  There  were  certainly  facts  and  cir- 
cumstances surrounding  the  transaction  which  would  lead  to  other 
conclusions ;  and  when  facts  depend  upon  the  credibility  of  wit- 
nesses or  upon  inferences  to  be  drawn  from  the  circumstances 
proved,  about  which  honest  men  might  diflEer,  then  it  is  the  right 
of  parties  to  have  the  question  submitted  to  the  jury.  Now  it 
certainly  was  not  a  conclusive  inference  from  Berdell's  testimony 
that  the  shooting  was  accidental ;  perhaps  it  was  not  "  intentional " 
in  the  ordinary  meaning  of  that  word.  Berdell  may  not  have 
been  cognizant  at  the  time  of  the  determination  in  his  mind  to  kill  or 
wound  his  assailant ;  but  that  being  violently  and  suddenly  attacked, 
assailed  with  blows  calculated  to  inflict  great  personal  injury,  if  not 
to  endanger  his  Ufe,  struggling  to  free  himself  from  his  assailants, 
maddened  by  repeated  assaults  and  blinded  by  the  blood  flowing 
from  his  wounds,  he  suddenly  drew  his  pistol  and  shot  his  assailant, 
was  a  view  of  the  transaction  fairly  to  be  inferred  from  all  the 
evidence  in  the  case.  Whether  the  act  of  drawing  and  discharging 
the  pistol  was  impulse  or  intention  was  wholly  immaterial.  It 
certainly  was  the  result  of  the  will  power  of  the  man  prompted  by 
the  strongest  impulse  of  his  nature,  that  of  self-preservation. 

However  it  may  have  happened  it  was  a  fair  inference,  and  one 
which  might  well  be  drawn  from  the  whole  testimony,  that  the 
shooting  was  the  natural  and  legitimate  outcome  and  consequence 
of  the  violent  assault  made  upon  him,  and  it  was  for  the  jury  to 
draw  the  inference  and  determine  the  facts.  None  of  the  reported 
eases  present  the  precise  point  which  the  appellant  raises  in  the 
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present  action.  The  cases  are,  hovreyer,  somewhat  analogous,  and 
so  far  as  they  go  support  our  views. 

In  the  Oluff  cases  reported  {Ghiff  v.  Mutual  BenefU  Life  Irhsur- 
mce  Oo^npany,  95  Mass.  [13  Allen],  308 ;  S.  C.,  99  id!,  317,  and 
Bradley  v.  Mutual  Benefit  Life  Insurance  Company^  45  N.  Y., 
422)  there  was  no  question  but  that  Cox  when  he  shot  Cluff 
intended  to  kill  him. 

In  these  cases  the  condition  of  the  policy  was  that  it  should  be 
void,  if  the  assured  diould  die  "in  the  known  violation  of  any 
law,"  etc. 

Cluff  had  undertaken  to  tak^  Cox's  horse  from  him  in  payment 
of  a  debt ;  while  attempting^  to  cut  the  reins  Cox  ordered  him  to 
desist,  which  he  did,  going  towards  the  head  of  the  horse  to  unloose 
the  Imes  from  the  harness.  It  was  a  matter  of  dispute  on  the 
testimony  whetlier  there  was  a  conflict  between  Cox  and  Cluff  or  not. 
Cox  went  aw«iy  about  three  rods  and  then  turned  and  shot  Cluff, 
who  died  instantly.  On  the  first  trial  in  the  Massachusetts  court  a 
verdict  Was  directed  for  the  plaintiff.  The  Supreme  Court  reversed 
the  jujjgraent,  saying:  "  If  it  had  been  found  by  the  jury  that  the 
insui^d,  when  he  was  shot,  was  engaged  in  a  criminal  violation  of 
law,/  known  to  him  to  be  so,  and  that  such  violation  of  law  might 
hp^e  been  reasonably  expected  to  expose  him  to  violence,  which 
iliight  endanger  life,  the  court  are  of  the  opinion  that  defense 
^,^ight  have  been  sustained." 

Upon  substantially  the  same  evidence  this  case  came  before  our 
courts.  Upon  the  trial  the  complaint  was  dismissed.  The  Court 
of  Appeals,  however  (45  N.  Y.,  432),  reversed  this  ruling,  holding 
that  the  ca^e  should  have  been  submitted  to  the  jury  to  determine 
-whether  "  the  death  of  Cluff  was  caused  by  a  known  violation  of 
law  on  his  part,  and  whether  the  act  of  Cox  which  produced  the 
death  was  a  natural,  reasonable  or  legitimate  consequence  of  the 
acts  of  Clnff." 

It  will  be  observed  that  the  rulings  of  the  trial  courts  of  Massa- 
chussetts  and  New  York  were  in  direct  opposition  to  each  other. 
One  holding  that  there  was  no  violation  of  law  on  duff's  part,  and 
the  other  that  he  died  in  the  violation  of  the  law.*  The  appellate 
courts  in  each  instance  reversed  these  rulings,  holding  that  in  neither 
case  could  the  question  be  determined  as  one  of  law,  but  should 
IIiTN— Vol.  XXX.         65 
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have  been  submitted  to  the  jury.  We  think  that  in  this  action  it 
would  have  been  error  for  the  court  to  have  directed  a  verdict, 
and  that  the'  case  was  properly  disposed  of  by  submitting  it  to  the 
consideration  of  the  jury,  and  we  find  no  grounds  for  disturbing  their 
verdict. 

No  errors  were  committed  in  that  part  of  the  learned  judge's 
charge  to  which  exceptions  are  taken.  He  followed  very  closely 
the  principles  which  had  beeii  laid  down  by  the  courts  in  constru- 
ing the  conditions  of  the  policy  sued  on  in  the  cases  I  have  cited, 
and  in  saying  to  the  jury  tliat  it  was  not  necessary  for  them  to  find 
that  Murray  lost  his  life  "  under  such  circumstances  as  would  pro- 
tect the  party  taking  it  under  the  law,  that  is,  in  self-defefise," 
etc.,  and  "  that  if  they  found  that  Berdell  discharged  the  pistol  in 
the  heat  of  passion,  naturally  excited  by  the  combined  attack  made 
upon  him  by  the  Murrays,  the  plaintiffs  cannot  recover,"  we  think 
he  correctly  stated  the  law. 

The  question  was,  did '  Murray  die  in  or  in  consequence  of  the 
criminal  assault  which  he  made  upon  Berdell  ?  This  question  was 
to  be  determined  without  reference  to  the  question  whether  Berdell, 
in  taking  Murray's  life,  had  also  committed  a  crime.  It  might  Very 
weD  be  that  if  Berdell  had  been  indicted  and  tried  for  the  killing 
of  Murray,  a  jury  might  have  said  that  he  was  not  justified  in  killing 
him,  and  yet  such  a  verdict  would  not  be  inconsistent  with  the  fac^^ 
that  Murray  died  in  consequence  of  his  violation  of  law. 

In  the  case  of  Bradley  v.  Muttoal  Benefit  Life  Insurance  Company 
(45  N.  Y.,  430),  Judge  Rap?alo  says :  "  The  proximate  and  not 
the  remote  cause  iriust  be  regarded.  The  immediate  cause  of  death 
was  the  shooting ;  and  if  Cluff  so  conducted  himself  that  the  shoot- 
ing was  a  natural,  reasonable  and  legitimate  consequence  of  his  acts, 
then  it  may  be  said  that  they  caused  the  shooting.  But  if  Cox  fired 
with  intent  to  kill,  and  his  act  was  wholly  beyond  the  scope  of 
lawful  resistance  to  the  trespass  of  Cluff,  and  the  provocation  given 
by  the  latter  was  totally  inadequate  to  excite  or  justify  the  character 
of  violence  which  was  used,  and  if  the  circumstances  of  the  killing 
were  such  that  rational  men  would  attribute  it  to  wanton  malice 
rather  than  to  endeavor  to  resist  aggression,  or  even  to  natural  indig- 
nation ;  then,  although  the  deceased  was  in  the  wrong  in  the  first 
instance,  his  wrong  was  but  a  remote  and  not  a  proximate  cause  of  the 
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death,  and  other  causes  for  which  he  was  not  responsible  intervened. 
Some  analogy  is  afforded  by  tlie  common  law  rules  in  respect  to  acta- 
of  provocation  which  will  reduce  a  homicide  from  murder  to  man* 
slaughter.^'  "  Here  it  was  not  even  left  to  the  jury  to  say  wliether 
the  killing  was  in  the  heat  of  passion." 

At  page  432:  "It  would  hardly  be  contended  that  if  one  should 
intentionally  and  deliberately  kill  another  in  consequence  of  some 
slight  violation  of  a  civil  right,  such  as  walking  across  his  land 
without  his  permission,  or  other  trivial  trespass,  the  case  would  fall 
within  the  proviso,  for  no  one  would  hesitate  to  say  that  in  the  case 
supposed  the  unlawful  act  of  the  deceased  was  a  totally  inadequate 
cause  for  the  killing,  yet  between  such  an  act  as  that  and  one  which 
would  in  law  justify  the  killing  of  the  offender  there  are  an  infinity 
of  supposable  cases  involving  different  degrees  of  provocation  which 
cannot  be  measured  so  as  to  determine  as  a  matter  of  law  their  ade- 
quacy to  produce  a  fatal  result." 

If,  therefore,  Murray's  acts  were  such  as  to  produce  in  Berdell  a 
high  degree  of  passion,  and  while  in  such  state  he  shot  and  killed 
Murray,  clearly  his  death  was  the  natural  consequence  of  the  assault. 
We  think  the  charge  as  a  whole  was  correct  and  that  the  excep- 
tions are  not  well  taken. 

In  submitting  the  case  to  the  jury  the  learned  judge  requested 
them  to  answer  specifically  three  questions :  1st.  Did  Berdell  fire 
the  shot  which  killed  Murray  intentionally  ?  2d.  Was  the  killing  of 
Murray  justified  on  the  ground  that  it  was  done  by  Berdell  for  his 
lawful  self-defense?  3d.  At  the  time  Murray  was  shot  had  he 
abandoned  the  combat  ?  The  jury  rendered  a  general  verdict  for 
the  defendant  and  stated  they  were  unable  to  answer  the  questions. 
The  verdict  was  received  under  the  plaintiff's  objection  and  excep- 
tion, and  it  is  now  claimed  that  it  was  error  to  receive  the  verdict 
unless  those  specific  questions  were  answered.  In  submitting  these 
questions  to  the  jury  the  learned  judge  stated  that  he  did  not  con- 
sider them  at  all  necessary  to  a  verdict,  and  we  think  that  it  was 
not  essential  that  the  jury  should  agree  on  any  of  them  in  order  to 
arrive  at  a  verdict  for  the  defendant.  In  the  view  of  the  case  I 
have  taken  it  was  certainly  immaterial  whether  Berdell  shot  Murray 
intentionally  or  accidentally.  If  the  assault  was  the  cause  of  the 
shooting,  then,  whether  the  shot  was  fired  accidentally  or  otherwise, 
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title  case  fell  within  the  proviso.  Neither  was  it  material  whether 
Berdell  shot  Mnrray  in  self-defense;  and  the  judge  had  already 
instructed  the  jury  that  if  he  shot  him  in  the  heat  of  passion  that 
the  plaintifi  could  not  recover.  So  it  was  also  immaterial  whether 
Murray  had  abandoned  the  combat  at  the  time  he  was  shot  If 
Berdell  killed  him  "in  the  heat  of  passion,"  excited  by  the  attack 
made  upon  him,  and  it  was  done  immediately  after  Murray  had 
abandoned  the  combat,  then  the  case  fell  within  the  proviso.  The 
jury,  therefore,  might  well  have  disagreed  upon  all  three  of  these 
questions  and  yet  have  all  reached  the  conclusion  that  the  death 
occurred  while  engaged  in  the  violation  of  law,  or  as  a  natural  con- 
sequence of  such  violation.  That  was  the  common  ground  upon 
which  they  had  to  stand  to  render  the  verdict  for  the  defendant ; 
and  they  might  well  all  reach  that  conclusion,  although  some  should 
think  the  shooting  accidental  and  others  intentional ;  some  that  it 
was  done  in  self-defense,  others  that  it  was  done  in  the  heat  of  pas- 
sion ;  some  that  he  had  abandoned  the  combat  and  others  that  he 
had'  turned  to  renew  the  assault  upon  Berdell  with  his  pistol. 

The  case  of  Eheriole  v.  Nortkem  Central  Bailway  Company 
(23  Hun,  114)  is  not  in  point.  There  it  was  an  essentiai  element 
in  the  plaintiflPs  case  to  show  that  he  was  free  from  contributory 
negligence.  That  was  the  main  defense  to  the  case  and  the  jury 
rendered  a  verdict  for  the  plaintiff,  saying  that  they  could  not  agree 
on  that  question.  Until  they  did  agree  upon  it  the  plaintiff  was  not 
entitled  to  a  verdict.  The  jury  had,  therefore,  failed  to  perform 
their  duties  and  the  court  properly  set  the  verdict  aside. 

In  this  case,  however,  an  agreement  on  any  of  the  questions  sub- 
mitted was  not  essential  to  the  defense  and  the  verdict  was  properly 
received. 

The  judgment  should  be  affirmed,  with  costs. 

Peatt,  J.,  concurred ;  Dykma^n,  J.,  dissented. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs* 
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ELLEN  NICHOLS,  Respondent,  v.  THE  BROOEXYN  CITY 
RAILROAD  COMPANY,  Appellant. 

Evide^ice  in  an  action  for  ir^ries  ca/UMd  by  defendanVs  negUgence-^deda/ration  of 
plainHff  as  to  pains — when  admissibU  to  eharacteruse  and  explain  his  acts. 

This  action  was  brought  by  the  plaintiff  to  recover  damages  for  a  personal  injury 
alleged  to  have  been  occasioned  by  the  defendant's  negligence,  Upon  the 
trial  a  girl,  who  had  slept  with  the  plaintiff  some  three  months  after  the  injury, 
was  allowed  to  testify  that  the  plaintiff  would  sit  on  the  edge  of  the  bed  and 
complain  of  pain  in  her  arm  and  shoulder. 

Held,  that  the  plaintiff's  declaration  was  properly  admitted  as  tending  to  charac- 
terize and  explain  her  act  in  so  sitting  upon  the  bed.    (Pratt,  J.,  dissenting.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiflE,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  minutes  of  the  justice  before  whom  the 
action  was  tried. 

The  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  while  leaving  one  of  the  defendant's  cars. 

Winchester  Britton^  for  the  appellant. "  *    • 

Charles  J.  Patterson^  for  the  respondent, 

Barnard,  P.  J. : 

'N6  error  is  presented  by  this  appeal  sufficient  to  call  for  a  reversal  ' 
of  the  judgment.  The  plaintiff  was  injured  in  consequence  of  the 
negligence  of  the  defendant.  She  was  rendered  incapable  of  labor 
for  some  four  months ;  has  nearly  lost  the  use  of  one  eye ;  suffers 
constant  pain  day  and  night,  and  for  four  weeks  coughed  and  spit 
blood.  The  jury  have  assessed  the  damages  at  $1,900.  It  is  not 
so  large  as  to  suggest  any  passion  or  prejudice.  An  appellate  court 
cannot  say  it  is  beyond  a  moderate  compensation.  The  plaintiff 
was  a  witness  upon  the  trial  and  testified  to  the  pain  with  which 
she  was  afflicted.  She  produced  one  Kate  Creahan,  a  girl  who  had 
slept  with  her  some  three  months  after  the  injury  at  the  house  of  a 
Mrs.  King.  This  girl  testified  that  the  pkintiff  would  sit  on  the  . 
side  of  the  bed,  and  that  while  so  sitting  she  complained  of  pain  in 
her  arm  and  shoulder.  The  testimony  of  the  fact  of  sitting  upon 
the  side  of  the  bed  had  no  relevancy  without  the  expression  ofj)ain 
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which  characterized  the  act.  It  was  part  of  the  act,  and  as  snch 
admissible  to  characterize  and  explain  it.  {Swift  v.  Maasachusetta 
Mutual  Life  Ins,  Co.y  63  N.  Y.,  186.)  The  evidence  of  tlie  declara. 
tion  was  admissible  to  explain  the  act  and  ascribe  a  cause  for  it. 
The  judgment  therefore  must  be  affirmed,  with  costs. 

Dtkman,  J.,  concurred. 

Pbatt,  J.,  dissented  on  question  of  admissibility  of  evidence  of 
declarations. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


JrOBLIf  J.  BEEGEN,  ab  Tbeasueeb  of  the  Police  Boabd  op 
THE  Town  of  New  Lots,  Relator,  Appellant,  v.  JOELN  K. 
POWELL,  Eesponpbnt. 

BemowU  from  office  vihere  the  law  affiaet  no  term  thereto — by  whom  the  power  ie  to 
be  exercued --ISTS,  chap.  805  ~  Oomt.,  art.  10,  eee.  8. 

Chapter  805  of  1878  created  the  police  district  of  the  town  of  Kew  Lots,  in 
Elings  county,  and  conferred  the  powers  and  duties  connected  with  and  inci- 
dent  to  the  police  government  and  discipline  thereof  upon  a  board  of  three 
commissioners,  to  be  appointed  within  thirty  days  after  the  passage  of  the  act 
by  the  supervisor  of  the  town,  the  president  of  the  excise  commission  and  the 
justices  of  the  peace  of  the  said  town  then  in  offtce  having  the  shortest  term  to 
serve.  In  case  of  a  vacancy  in  the  office  of  police  commissioner  the  successor 
or  successors  of  such  commissioner  or  commissioners  was  to  be  appoinfed  by 
the  supervisors.  The  act  did  not  fix  the  duration  of  the  office  of  the  police 
commissioners. 

ffeld,  that  the  officers  who  were  required  by  the  act  to  appoint  the  police  com- 
missioners had  no  power  after  having  made  such  appointment  to  remove  any 
commissioner  from  his  office. 

Section  3  of  article  10  of  the  Constitution,  providing  that  "  when  the  duration 
of  any  office  is  not  provided  by  this  Constitution  it  may  be  declared  by  law, 
and  if  not  so  declared  such  office  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment."  has  no  application  to  the  case. 

Appeal  from  an  order  made  at  a  Special  Term  denying  a  motion 
to  compel  a  delivery  of  books  and  papers. 

The  board  of  police  commissioners  of  tbe  town  of  New  Lots  was 
created  by  chapter  306  of  the  Laws  of  1878,  sections  one  and  two 
of  which  are  as  follows : 

"  1.  The  town  of  New  Lots,  in  the  connty  of  Kings,  shall  consti- 
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tute  a  police  district,  which  shall  be  known  as  and  called  *  the  police 
district  of  the  town  of  New  Lots.' 

"  2.  The  powers  and  duties  connected  with  and  incident  to  the 
police  government  and  discipline  of  said  district  shall  be,  as  herein- 
after more  especially  provided  for,  vested  in  and  exercised  by  a 
board  of  commissioners,  consisting  of  three  persons  residing  in  said 
toMrn  of  New  Lots,  who  shall,  within  thirty  days  after  the  passage 
of  this  act,  be  appointed  by  the  supervisor  of  said  town,  the  presi- 
dent of  the  excise  commission  of  said  town  and  the  justices  of  the 
peace  of  said  town  now  in  office  having  the  shortest  term  to  serve, 
or  a  majority  of  them,  who  shall  be  known  and  act  as  a  police  board 
in  and  for  said  district,  and  shall  have  the  general  charge,  supervi- 
sion and  control  of  the  police  force  of  said  district,  and  in  case  of  a 
vacancy  in  said  office  of  police  commissioner  or  commissioners, 
occurring  by  death  or  otherwise,  the  successor  or  successors  of  such 
commissioner  or  commissioners  shall  be  appointed  by  the  supervisor 
of  said  town." 

Under  this  law  Eichard  Pickering,  Peter  Sutter  and  John  K. 
Powell  (respondent)  were  duly  appointed  commissioners,  and  were 
jerving  as  such  up  to  and  on  February  17,  1883.  The  two  latter 
were  of  the  first  three  commissioners  who  were  appointed  in 
1878  upon  the  passage  of  said  act.  Pickering  was  appointed  to 
fill  the  vacancy  caused  by  the  death  of  one  of  the  original  three 
commissioners. 

On  February  17,  1883,  the  supervisor  of  the  town  and  Charles 
<5ertum,  the  justice  of  the  peace  of  the  town,  then  having  the 
shortest  term  to  serve,  assumed  to  remove  said  Sutter  and  Powell 
from  office.  Said  supervisor  and  justice  so  acted  without  notice  to 
any  one  to  act  with  them,  except  that  they  served  a  notice  on  the 
president  of  the  excise  commissioners  of  the  town  to  meet  and  act 
with  them,  but  the  same  was  served  upon  him  outside  of  the  town. 

Immediately,  upon  such  pretended  removal  of  Sutter  and  Powell, 
the  said  supervisor  alone  assumed  to  appoint  the  appellant  and  one 
Kiendl  to  succeed  them.  Sutter  and  this  respondent  refusing 
to  vacate  their  offices,  appellant  moved  the  court  in  this  proceed- 
ing to  conapel  respondent  to  deliver  to  him  the  moneys,  books, 
papers,  etc.,  in  respondent's  possession,  as  treasurer  of  said  board. 
From  the  order  denying  that  application  this  appeal  was  taken. 
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A,  Simisy  Jr.^  for  the  relator,  appellant. 

Wm.  J.  OaynoTy  for  the  respondent. 

Babnard,  p.  J. :  I 

The  constitutional  provisions  in  respect  to  the  duration  of  the 
terjns  of  public  officers,  where  the  law  affixes  no  Kmit,  does  not  apply  I 

to  the  case  under  consideration.  The  legislature  designates  a  super- 
visor of  a  town,  a  prpsident  of  an  excise  commission  and  a  justice 
of  the  peace,  they  having  the  shortest  time  to  serve,  as  an  appoint- 
ing board  of  three  police  commissioners.  This  appointment  was  to 
be  made  in  thirty  days  after  the  passage  of  the  act.     The  power  of  j 

the  appointment  was  not  continuous.  When  a  vacancy  thereafter 
happened  it  was  to  be  filled  by  the  supervisor  of  the  to^vn  alona 
Section  3  of  article  10  of  the  Constitution  provides  that  "  when  the 
duration  of  any  office  is  not  provided  by  this  Constitution  it  may 
be  declared  by  law ;  and  if  not  so  declared  such  office  shall  be  held 
during  the  pleasure  of  the  authority  making  the  appointment." 

The  majority  of  the  board  which  assumed  to  act  has  no  power  to  ! 

appoint,  and  does  not  claim  to  have.     It  only  makes  a  vacancy  for  i 

the  supervisor  to  fill.  The  authority  making  the  appointment  was 
intended  to  cover  a  case  of  a  continuous  authority  to  appoint.  It  is 
a  grave  question  whether  the  then  persons  who  made  the  appoint- 
ment of  the  original  commissioners  can  be  placed  under  the  words 
"  the  authority  making  *the  appointment."  The  legislature  desig- 
nated them  for  a  single  instance  to  appoint  three  persons.  It  was 
not  intended  to  give  a  permanent  power  of  removal  to  one  board 
and  of  appointment  to  another. 

The  case  of  The  People  v.  The  Comptroller  (30  Wend.,  595) 
was  one  where  the  appointment  was  continuous.  (Chap.  82,  Laws 
1836,  §  4.)  The  board  of  police  are  not  now,  and  were  not  at 
the  time  of  removal  of  the  commissioner,  the  authority  making  the 
appointment. 

The  order  should  be  affirmed,  with  costs  and  disbursements. 

Pratt,  J.,  concurred. 

Present  —  Baknabd,  P.  J.,  Dtkman  and  Pratt,  JJ.« 

Order  denying  mandamus  affirmed,  with  costs  and  disbursement!* 
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Ik  thb  Hatxeb  of  the  Pbobatb  of  the  Will  of  WILLIAM 
GOLDER,  Dboeased. 

WiU—amOruciianqf  aprovmon  gwing  to  the  iestaUn^s  widow  *'  the  amount  due  her 

by  Umjo," 

A  tesUitor  left  a  will  which  provided,  among  other  things,  as  follows:  **  I  desire 
my  executors  hereinafter  appointed,  to  pay  all  my  just  debts  and  funeral  charges ; 
then,  after  my  widow  shall  be  paid  and  receive  the  amount  due  her  by  law,  I 
give  and  bequeath  to  Sarah  Elizabeth,  wife  of  Jacob  Henry  Foster,  the  sum  of 
one  hundred  dollars,  and  to  Abraham  James  Golder  the  like  sum  of  one  hun- 
dred dollars.  (The  reason  these  two  receive  less  than  my  other  children  is  that 
their  mother  has  a  considerable  property)."  He  then  gave  a  legacy  to  a  grand- 
daughter and  the  residue  of  his  estate  to  two  sons.  It  did  not  appear  that  the 
testator  was  indebted  to  lus  wife  in  any  sum  at  the  time  of  his  decease. 

Held,  that  it  was  the  intention  of  the  testator  to  leave  to  his  widow  a  legacy,  ihe 
amount  of  which  was  to  be  fixed  by  law,  and  that  she  was  entitled  to  receive 
the  same  proportion  of  his  property  that  she  would  have  received  had  he  died 
intestate. 

Appeal  from  bo  much  of  a  decree  of  the  smrogate  of  Queena 
county  admitting  a  will  to  probate,  as  constinied  a  claube  relating  to 
the  testator's  widow  adversely  to  the  claims  made  by  her. 

The  testator  William  Golder,  died,  leaving  him  surviving  a 
widow,  four  children  and  a  granddaughter.  The  will  provided  as 
follows : 

^^  First.  As  soon  as  convenient  after  my  decease,  I  desire  my 
executors  hereinafter  appointed,  to  pay  all  my  just  debts  and  funeral 
charges ;  then,  after  my  widow  shall  be  paid  and  receive  the  amount 
due  her  by  law,  I  give  and  bequeath  to  Sarah  Elizabeth,  wife  of 
Jacob  Henry  Foster,  the  sum  of  one  hundred  dollars,  and  to  Abra- 
ham James  Golder  the  like  sum  of  one  hundred  dollars.  (The 
reason  these  two  receive  less  than  my  other  children  is  that  their 
mother  has  a  considerable  property.)  I  further  give  and  bequeath 
to  Anna  Farrington,  my  granddaughter  and  daughter  of  Thomas 
Farrington,  the  sum  of  one  thousand  dollars,  and  the  balance  of  tny 
estate,  real  and  personal,  I  give  to  my  two  sons  by  my  first  wife, 
William  Henry  and  Michael  Benjamin,  to  be  equally  divided  between 
them,  share  and  sha]?e  alike  ;  aU  of  which  I  give  to  them  and  their 
heirs  forever." 


Him— Vol.  XXX        66 
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Second  Department,  September  Term,  1888. 
Henry  A,  Monfort^  for  Elizabeth  Golder,  widow,  appellant. 

John  J,  Armstrong^  for  the  proponents,  respondents. 

Pbatt,  J . : 

The  will  in  question  contains  the  following  provisions :  "  First. 
As  soon  as  convenient  after  my  decease,  I  desire  my  executors  here- 
inafter appointed  to  pay  all  my  just  debts  and  funeral  charges ;  then 
after  my  widow  shall  be  paid  and  receive  the  amount  due  her  by 
law,  I  give  and  bequeath,  etc. " 

There  is  no  evidence  showing  that  the  testator  was  indebted  to 
his  wife  in  any  sum  at  the  time  of  his  decease.  The  presumption  is 
therefore  that  he  did  not  owe  her  anything.  It  is  evident  that  the 
testator  in  the  clause  of  the  will  relating  to  his  widow  does  not  refer 
to  the  payment  of  a  debt,  for  the  payment  of  all  his  debts  is  pro- 
vided for  in  the  preceding  clause. 

If  it  had  been  his  purpose  that  she  should  have  only  her  dower 
and  articles  set  apart  for  her  by  the  statute,  he  would  doubtless 
have  made  no  reference  to  her.  These  he  could  not  deprive  her  of, 
and  it  would  have  been  well  therefore  for  him  to  have  devised  and 
bequeathed  them  to  her.  Besides,  if  he  had  intended  that  his  widow 
should  receive  nothing  but  her  dower  and  chattels  he  would  have 
employed  other  language  than  that  used.  He  would  have  spoken 
of  his  widow  being  "  paid  "  her  dower  or  chattels ;  or  the  "  amount " 
of  her  dower  or  chattels.  He  must  therefore  have  had  some  other 
purpose  in  view. 

It  will  be  observed  that  his  wife  is  the  first  object  of  the  testator's 
care  "  after "  the  widow  shall  be  paid,  etc.,  "  then  "  he  bequeaths 
to  others,  showing  that  he  had  her  in  view  as  an  object  of  bounty. 
Furtliermore,  if  she  vvas  to  receive  only  her  dower  and  the  few 
chattels  the  statute  allows  her,  why  did  he  postpone  the  payment  of 
all  the  legacies  until  after  these  were  set  apart  to  her?  They  formed 
no  part  of  his  estate  and  there  could  be  no  reasonable  purpose  in 
delaying  its  distribution. 

It  is  clear  therefore  that  the  testator  intended  to  hequea^  some- 
thing  to  his  widow.  Having  arrived  at  this  conclusion,  it  follows 
from  the  language  "  the  amount  due  her  by  law,"  used  by  him,  that 
it  was  his  purpose  that  she  should  be  paid  the  same  proportion  of 
his  property  that  she  would  have  received  if  he  had  died  intestate. 
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He  intended  to  bequeath  to  her  a  legacy  the  amount  of  which  he 
left  the  law  to  fix.  This  eouBtruction  is  sustained  by  the  authorities : 
SUnemcm^s  Appeal  (34  Penn.  St.,  394) ;  Adamson  v.  Ayers  (5  N.  J. 
Eq.,  349) ;  KeUy  v.  Beynolda  (33  Am.  E.,  418) ;  Druce  v.  Deniaon 
(6\res.,385.) 

It  follows  from  these  views  that  the  decree  of  the  surrogate,  so 
far  as  it  construes  the  will  in  question,  must  be  reversed  and  the 
widow  declared  entitled  to  receive  the  same  share  of  the  testator's 
estate  as  if  he  had  died  intestate. 

i 

Present  —  Barnard,  P.  J.,  Dykman  and  Pratt,  J  J. 
So  ordered. 


JACKSON  8.  SOHTTLTZ,  Ebspondent,  v.  PHILIP  D.  COOK- 
INGHAM, AS  CoMBCriTEB,  ETC.,  APPELLANT,  AND  OtHBRS, 

Commutes  cf  a  lunaUe  —  ly  whom^  ttpan  the  lunatic's  deeeaee,  the  eommfiUee  may  be 

compelled  to  account. 

The  executors  or  administrators  of  a  deceased  lunatic  are  alone  entitled  to  bring 
an  action  for  an  accounting  against  his  committee,  and  unless  they  refuse  to 
perform  their  duty  in  this  respect,  an  action  therefore  cannot  be  brought  by 
the  next  of  kin  of  the  lunatic. 

Appeals  from  an  order  made  at  a  Special  Term  overruling  a 
demurrer  interposed  to  the  complaint  and  directing  a  judgment  to 
be  entered  thereon,  and  also  from  an  order  restraining  Cookingham 
from  taking  or  continuing  any  proceedings  for  an  accounting  as  the 
committee  of  the  estate  of  J erusha  Lamoree,  deceased. 

The  action  was  brought  by  one  of  the  next  of  kin  of  a  deceased 
lunatic  against  his  committee,  his  administrator  and  others,  to  com- 
pel an  accounting  by  the  committee.  A  demurrer  Was  interposed 
by  the  committee  upon  the  grounds  that  the  court  did  not  have 
jurisdiction  over  the  person  of  the  defendant  or  the  subject  of  the 
action ;  that  the  plaintiff  had  not  legal  capacity  to  sue,  and  that  the" 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

M.  A.  JFowler^  for  the  appellant. 

Thompson^  Weeks  <&  Lovm^  for  the  respondent. 
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Pratt,  J. : 

Section  2344  of  the  Code  of  Civil  Procedure  provides  that  where  a 
person  of  whose  property  a  committee  has  been  appointed  diw  dur- 
ing his  inccmipetency,  the  property  of  the  decedent  must  be  adminis* 
tered  and  disposed  of  as  if  a  committee  had  not  been  appointed. 

The  defendants  Morgan  L.  Yail  and  Morgan  L.  Smith  having 
been  appointed  as  administrators  of  the  estate  of  the  deceased 
.lunatic,  arc  therefore  alone  entitled  to  bring  an  action  for  an  account- 
ing against  the  committee ;  and  unless  they  refuse  to  perform  their 
duty  in  this  respect  the  plaintiflE,  as  next  of  kin  of  the  deceased 
lunatic,  is  not  entitled  to  do  so.  (  Woodin  v.  Bagley^  13  Wend.,  453 ; 
Beeoher  v.  Grouse,  19  id.,  306;  Western  R.  R.  Co.  v.  Nolcm,  48 
N.  Y.j  513 ;  Jenkins  v.  Freyer^  4  Paige,  47.) 

There  is  no  allegation  in  the  complaint  of  such  refusal,  or  of 
any  fact  showing  that  the  administrators  are  disqualified  for  any 
reason  to  bring  such  action  or  proceed  with  the  accounting. 

The  order  appealed  from  must  therefore  be  reversed,  with  costs. 

Present  —  Dtkman  and  Pratt,  JJ. 
Barnard,  P.  J.,  not  sitting. 

Order  granting  injunction  and  judgment  overruling,  demurrer 
by  defendant  reversed,  with  costs. 


JAMES  E.  WOOD  and  JOSEPH  K.  MERHITT,  as  SuRviviNa 
Executors  and  Trustees,  etc.,  of-  JAMES  ROWE,  Deceased, 
Respondents,  v.  ANNE  C.  FLYNN,  Appellant,  Impleaded 
wrrn  NATHANIEL  JARYIS,  Jr.,  and  LOOMIS  L.  WHITE, 

AS  ExEiOUTORS  AND  TRUSTEES,  ETC.,  OF  FRANCIS  W.  WORTH, 

Deceased,  and  Others. 

RemvcU  of  actum  upon  a  motion  —  Code  of  Civil  Procedure,  see.  757  —  potoer  of  ths 
court  to  continue  the  proceedings  and  order  thai  evidence  already  heard  and  taken 
stand  good  in  the  cause  as  revived. 

Where  the  court,  upon  a  motion  made  under  section  767  of  the  Code  of  Civfl 
Procedure,  orders  an  action  brought  by  a  sole  surviving  executor,  who  has  since 
died,  to  be  revived,  and  an  administrator  with  the  will  annexed  to  be  substituted 
in  the  place  of  the  deceased  executor,  it  may  direct  that  his  name  be  substituted 
in  the  record  and  pleading,  and  that  the  pleadings,  proceedings,  and  evidence 
already  had  and  taken,  stand  as  the  pleadings,  proceedings  and  evidence  in  the 
cause  so  revived. 
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Appeal  by  the  defendant  Anne  C.  Fljnn  from  an  order,  made 
at  Special  Term,  which  ^*  ordered  that  the  said  Austin  Abbott,  as 
administrator  with  the  will  annexed,  and  as  trustee  as  aforesaid,  be 
i^d  he  is  hereby  substituted  as  plaintiff  in  this  action,  in  place  of 
James  E.  Wood  and  Joseph  K.  Merritt,  two  of  the  trustees  appointed 
in  and  by  the  will  of  the  said  James  Kowe,  who  are  now  deceased, 
and  that  this  action  be  continued  in  the  name  of  the  said  Austin 
Abbott,  as  administrator,  with  the  will  annexed,  and  trustee  as- 
aforesaid,  as  sole  plaintiff  in  said  action. 

"  It  is  further  ordered  that  the  name  of  Austin  Abbott,  as  afore- 
said, be  substituted  in  the  place  and  stead  of  James  B.  Wood  and 
Joseph  E.  Merritt,  now  deceased,  upon  the  record  herein,  and  the 
pleadings  herein,  and  the  proceedings  and  evidence  already  had  and 
taken  in  the  cause,  stand  as  the  pleadings,  proceedings  and  evidence 
in  the  cause  hereby  revived  and  continued  as  aforesaid." 

James  Otis  Hoyt^  for  the  appellant  Flynn. 

• 

William  Ives  WdsMnjtm^  for  the  respondents. 

Pratt,  J. : 

This  order  substitutes  Mr.  Abbott  administrator  with  will  annexed  ' 
in  place  of  plaintiffs  who  were  sole  surviving  executors  xmder  the 
wiR  of  James  Eowe  deceased,  and  practically  orders  that  the  suit 
proceed  in  bis  name  as  plaintiff  from  the  point  to  which  it  had  pro- 
gressed at  plaintiff's  death.  It  seems  that  plaintiff  and  Worth  were 
the  executors  of  the  will.  The  complaint  alleges  that  at  a  sale  of  real 
estate  belonging  to  the  testator,  Worth  bought  one  parcel  in  his 
own  name  for  the  benefit  of  the  estate.  If  this  was  true,  he  of 
course  held  this  title  in  trust.  He  died  while  thus  holding  it 
After  his  death  the  surviving  executor  sued  to  declare  and  enforce 
that  trust.  The  survivor  then  died  and  Mr.  Abbott  was  appointed 
administrator  with  the  will  annexed.  It  is  conceded  that  the  present 
appointment  is  in  his  behalf.  It  asks  that  he  be  substituted  in 
place  of  the  plaintiff  who  brought  the  action.  This  was  his  plain 
duty.  The  court  may,  and  in  a  proper  case  must  order  the  substi- 
tution and  continuance  upon  motion  under  section  757  of  the  Code 
of  Civil  Procedure. 

This  section  provides  a  summary  remedy  in  such  cases  and  seems 
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to  have  been  intende4  to  direct  the  continuance  of  the  action  upon 
the  original  pleadings  in  the  name  of  the  substituted  party,  plain- 
tiff or  defendant,  or  as  the  case  may  be.  There  would  seem  no 
occasion  for  supplemental  issues,  because  the  whole  business  by 
this  section  is  to  be  entertained  on  motion.  It  was  intended  that  if 
any  reason  for  supplemental  issues  existed,  it  should  be  disclosed 
on  thiB  motion.  No  such  cause  was  shown  and  none  is  now. pretended. 
The  order  should  be  affirmed,  with  costs  and  disbursements. 

Present  —  Babnahd,  P.  J.,  and  Peatt,  J.;  Dykkan,  J.,  not 
Bitting. 

Order  affirmed,  with  costs  and  disbursements. 


EDGAE  B.  TATLOE,  as  Administbatob,  eto.,  of  JAMES 
COLLINGWOOD,  Deobaskd,  Eespondbnt,  v.  EDWAED 
POST  AND  MAEIE  a.  post,  Appbllantb,  Implbadkd  wrrn 
Others. 

Mortgage  gimen  to  a  firm  to  secure  advances — a  successor  to  the  firm  is  nci  ewtiUed  to 
the  benefit  of  it —  a  terhal  agreement  that  it  thaU  kaveths  benefit  of  it  is  wid — 
token  payments  to  the  new  firm  mU  not  discharge  debts  due  to  the  old  one  —  when  a 
reconveyances  to  a  hwband  of  property  which  has  been  theretofore  cor^veyed  by  a 
huthand  and  wtfe  by  way  of  mortgage,  wiU  restore  the  w\f^s  right  of  dotoer  a§ 
against  a  mortgage  given  back  by  the  husband  to  the  grantor. 

The  firm  of  (Dollingwood,  Mellard  &  Co.,  bad  business  reUttions  with  one  Post, 
and  sold  goods  to  him  on  credit.  Post  and  his  wife  executed  and  delivered  a 
deed  of  certain  real  estate  to  Gollingwood,  to  be  beld  by  him  as  a  mortgage  for 
the  benefit  of  his  Ann,  to  secure  any  amount  that  might  be  or  become  due  to  it 
from  Post.  Subsequently  CoUingwood  reconveyed  the  premises  to  Post,  who 
gave  back  to  him  a  bond  and  mortgage  for  |4,000,  to  secure  his  existing  and 
future  indebtedness  to  the  said  firm.  His  wife  did  not  join  in  this  mortgage. 
Subsequently  CoUingwood  died.  Thereafter  tl)e  surviying  partner  Mellard, 
and  one  Taylor  as  trustee  of  CoUingwood,  continued  the  business  of  the  old  firm 
under  the  old  name,  subsequently  taking  in  new  partners,  viz. :  Taylor  individu« 
ally,  one  Ackerly  and  one  Brooks.  The  new  firm  used  the  books  of  the  old  one  and 
continued  the  accounts  therein,  without  settling  or  in  any  way  altering  the 
same.  It  did  not  appear  that  the  assets  of  the  old  firm  were  formally  transferred 
to  the  new,  or  that  the  latter  was  appointed  to  act  as  the  agent  of  the  former. 

Post  continued  to  deal  with  the  new  firm  under  the  verbal  agreement  that  the 
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mortgage  should  stand  as  a  security  for  his  i)ew  obligations.  At  the  time  of 
(}ollixigwood's  death  he  owed  the  old  firm  $5,529.30.  He  bought  |8,518.14 
worth  of  goods  from  the  new  firm  and  paid  to  it  the  sum  of  |7,846.20.  It  did 
not  appear  that  any  account  had  been  rendered  to  him,  showing  the  appli- 
cation made  by  the  new  firm  of  these  payments. 

An  action  having  been  brought  by  Taylor  as  administrator  of  CoUingwood,  to 
foreclose  the  mortgaure : 

Hdd,  that  the  new  firm  was  not  a  continuation  of,  or  the  successo  to  the  >!! 
firm  in  such  a  sense  as  to  entitle  it  to  the  benefit  of  the  mortgage  given  to  the 
old  firm. 

That  the  verbal  agreement  to  extend  the  obligation  of  the  mortgage,  so  as  to 
include  the  debts  incurred  to  the  new  firm,  was  invalid  and  of  no  effect. 

That  the  payments  ^ade  to  the  new  firm  did  not  operate  to  discharge  the  debta 
due  to  the  old  firm  and  should  not  be  applied  thereon. 

That  the  mortgage  was  a  valid  security  for  the  debts  due  to  the  old  firm  at  the 
time  of  Collingwood*s  death,  to  an  amount  not  exceeding  the  face  of  the 
mortgage,  1 4,000,  with  interest  thereon. 

That  the  reconveyance  of  the  land  from  CoUingwood  tO  Post»  and  the  acceptance 
of  the  mortgage  released  and  restored  to  Post's  wife,  her  inchoate  right  of  dower 
in  the  land,  and  that  her  right  thereto  was  not  affected  by  or  subject  to  the  said 
mortgage  given  to  CoUingwood  at  the  time  of  his  conveyance  to  Post 

The  mortgage  given  by  Post  to  CoUingwood  recited  that  it  was  a  purchase-money 
mortgage. 

Hdif  that  as  it  appeared  that  it  was  not  in  fact  a  purchase-money  mortgage,  the 
wife's  right  to  dower  was  not  affected  by  such  reeitaL 

Appeal  from  a  judgment  of  foreclosure  and  sale,  entered  upon  the 
trial  of  this  action  by  the  court  without  a  jury.  The  action  was  brought 
to  foreclose  what  purported  to  be  a  purchase-money  mortgage  given 
by  the  defendant  Edward  Post  (but  not  signed  by  Maria  A.  Post  his 
wife).  At  the  time  the  mortgage  was  given  the  premises  described 
therein  were  conveyed  to  Edward  Post — they  having  been  previously 
conveyed  by  Post  and  wife  by  an  absolute  deed  to  be  held,  however,. 
'  as  a  mortgage  by  the  party  subsequently  conveying  them  to  Post. 

Ouy  C.  H.  CorlisSj  for  the  appellants. 

TlwmpBon^  Weeks  <&  Lovm^  for  the  respondent. 

Pratt,  J. : 

The  essential  facts  of  this  case  are  these:  OoUingwood,  Mellard 
&  Co.,  were  dealing  with  Post  and  extending  credit  to  him.  In 
order  to  secure  the  firm  Post  and  his  wife  delivered  a  deed  to  Col- 
Ungwood  covering  the  premises  in  question,  which  was  intended  as 
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a  mortgage  for  the  benefit  of  OoUingwood's  firm.  Afterwards 
OoUingwood  reconveyed  the  premises  to  Post,  who  gave  back  to 
CoUingwood  as  trustee  a  bond  and  mortgage  for  $4,000  to  secure 
his  existing  and  future  indebtedness  to  the  firm.  ^  The  case  contains 
no  evidence,  only  findings.  CoUingwood  died  while  holding  this 
bond  and  mortgage.  The  action  is  to  foreclose  that  mortgage  and 
is  brought  by  Taylor,  as  CoUingwood's  administrator,  but  it  is  con- 
ceded he  has  the  right  to  maintain  the  action  if  the  mortgage  is  in 
fact  a  lien.  The  surviving  partner  Mellard,  and  Taylor,  as  trustee  of 
CoUingwood,  seem  to  have  continued  the  business  of  the  old  firm 
under  the  old  firm  name,  and  to  have  taken  in  new  partners.  They 
continued  the  account  upon  the  books  without  drawing  any  distinc- 
tion between  the  transactions  before  and  after  CoUingwood's  death, 
and  appear  to  have  ignored  their  duties  to  CoUingwood's  heirs  and 
representatives  and  the  creditors  of  the  old  firm.  I  take  it  to  be  clear 
that  the  surviving  partner  did  not  deal  as  a  surviving  partflMr^  but 
individually,  because  the  findings  clearly  indicate  that  a  new  firm 
was  formed  after  CoUingwood's  death.  True,  the  new  firm  was  com- 
posed of  Meilard,  the  survivor,  and  the  trustee  of  ColUngwood's 
estate,  together  with  one  Ackerly,  but  it  is  clear  that  it  was  never- 
theless a  new  firm.  After  that  other  new  members  were  admitted 
into  this  new  firm,  viz.,  Taylor,  individuaUy,  and  one  Brooks.  Then 
this  new  firm  continued  to  deal  with  Post  on  credit,  and  they  under- 
took to  make  an  agreement  that  this  mortgage  should  stand  as 
security  for  his  indebtedness  to  the  new  firm.  The  findings  treat 
these  changes  in  the  new  firm  as  constituting  new  and  successive 
copartnerships. 

The  findings  indicate  that  Post  continued  to. deal  with  the  new 
firm,  undc  the  understanding  that  the  old  mortgage  should  stand  as 
a  security  for  his  new  obligations.  After  CoUingwood's  death,  Post 
bouglit  $8,518.14  worth  of  goods  from  the  new  firm  and  made 
payments  wliich  were  entered  to  his  credit  generally  upon  the  said 
books  amounting  to  $7,846.20,  and  the  questions  may  be  therefore 
stated  as  follows :  Ist.  Was  the  arrangement  to  extend  this  old 
mortgage  so  as  to  cover  the  new  indebtedness,  a  valid  agreement 
giving  a  lien  for  the  new  dealings.  2d.  Ought  the  $7,846.20  of 
payments  made  by  Post  to  the  new  firms  to  be  applied  upon  the 
$8,518.14  of  his  purchases  from  the  new  firms  or  upon  the  $5,529.30 
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which  was  due  to  the  old  firm  at  CoUingwood's  death.  3d.  Did 
Oollingwood's  reconveyance  to  Post  release  Mrs.  Post's  right  of 
dower  so  that  it  is  not  covered  by  this  mortgage. 

First,  then,  as  to  the  parol  agreement  to  extend  the  mortgage  so 
as  to  cover  credits  given  by  the  new  firm  to  Post.  It  seems  that 
this  firm,  relying  upon  the  good  faith  of  Post  and  the  supposed 
validity  of  such  agreement,  continued  to  sell  goods  to  him  upon 
credit  and  to  receive  payment  upon  account. 

Upon  one  side  this  contract  has  been  executed  by  the  delivery  of 
the  goods  and  giving  of  credit,  and  a  repudiation  of  it  by  the  defend- 
ants operates  as  a  fraud  upon  the  rights  of  his  creditors.  Yet  it  is 
an  agreement  which  the  law  prohibits  and  Tjannot  therefore  be 
enforced.  It  must  be  accepted  as  settled,  that  a  mere  verbal  agree- 
ment to  extend  a  mortgage  to  cover  new  advances  and  obligations 
not  within  the  original  agreement  is  invalid.  {Stoddard  v.  Hartj 
23  N.  Y.,  666 ;  HubbeU  v.  Blakeslee,  8  Hun,  608 ;  Bank  of  Utica 
V.  Finch,  3  Barb.  Ch.  R.,  293.) 

This  mortgage  was  originally  given  to  secure  existing  and  future 
indebtednesses  of  Post  to  the  firm  of  CoUingwood,  Mellard  &  Co.  It 
was  valid  for  that  purpose  only,  and  it  could  not  by  parol  be  made  to 
cover  or  stand  as  security  for  any  new  indebtedness  of  Post  to  the 
new  firms.  {Tovmaend  v.  Empire  Stone  Dressing  Co,^  6  Duer,  208 
to  218!.) 

The  second  question  is  the  one  of  the  most  difficulty  and  import- 
ance in  the  case.  I  conclude  that  the  transactions  between  Post 
and  the  new  firms  Were  wholly  independent  of  those  with  the  old 
firm.  In  the  first  place  it  is  app^ent  from  the  papers  that  the 
surviving  partner  and  CoUingwood's  trustee  did  not  discharge  their 
duties  either  to  CoUingwood's  estate  or  t6  the  creditors  of  the  old 
firm.  CoUingwood  died  intestate.  Hence,  there  was  no  authority 
to  continue  the  joint  property  of  the  old  firm  subject  to  the  risks 
of  general  trade. 

There  is  no  evidence  that  any  such  power  was  desirable  from  the 
copartnership  agreement.  That  instrument  is  not  before  us,  and  I 
can  presume  nothing  of  its  terms.  Hence,  it  was  the  plain  duty 
of  the  surviving  partner  immediately  upon  CoUingwood's  death  to 
wind  up  the  affairs,  and  to  keep  its  assets  separate  and  distinct  from 
any  general  new  business.     So,  too,   Taylor  was  guilty  of  legal 
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wrong  in  carrying  over  the  old  asset*  into  the  now  firm.  He  would 
have  been  liable  to  Collingwood's  heirs  and  individual  creditors  for 
any  loss  or  misadventure  of  the  new  business.  So,  too,  he  did  a 
Avrong  in  entering  into  the  new  jBrm  as  a  trustee.  Any  heir  or 
creditor  of  Collingwood  might  have  secured'  the  appointment  of  a 
receiver  of  his  share  of  the  copartnership  assets  of  the  old  firm  and 
compelled  both  Taylor  and  Mellard  to  render  in  account  for  their 
conduct.  So,  too,  could  any  creditor  of  the  old  firm  have  obtained 
similar  relief.  The  continued  use  of  the  copartnership  assets  in 
any  such  way  would  have  been  enjoined  irrespective  of  the  ques- 
tion of  the  solvency  or  insolvency  of  the  wrong  doers.  The 
new  mass  of  property,  composed  as  it  was  in  fact  of  the  old 
and  trust  property  mingled  with  their  new  and  individual  pur- 
chases, would  have  been  liable  to  distribution  under  the  statute  and 
thus  have  prevented  restitution,  etc.  {See  Hooley  v.  Gieve^  9  Abb. 
N.  C,  8.)  It  is  in  view  of  this  state  of  affairs  that  the  defendant 
claims  that  the  account  of  the  old  and  new  finns  was  one  continu- 
ous account.  In  one  sense  it  was,  but  it  could  not  have  been  in  any 
legal  sense.  It  was  continuous  only  in  the  sense  that  the  entries  in 
the  books  relating  to  the  new  transactions  have  been  written  in  the 
same  books  as  if  in  continuation  of  the  old  account.  It  was  a  con- 
tinuous account  only  on  paper.  •  It  lacked  every  element  of  a  con- 
tinuous account  in  the  eye  of  the  law.  It  was  between  different 
parties.  Suppose  that  Post  had  made  no  payments  and  the  new 
firm  had  sued  Post  for  the  entire  sum,  i.  e,y  the  $5,529.30  due  the 
old  firm  at  CoUingwood's  death,  and  the  $8,518.14  to  the  new  firm, 
we  should  then  have  had  an  action  by  Mellard,  Taylor  as  admin- 
istrator, Taylor  individually,  and  Brooks,  alleging  that  they  as 
copartners  owned  the  entire  debt. 

It  is  plain  upon  the  facts  stated  in  the  findings  no  such  action 
could  have  been  maintained.  Nor  did  Mellard  either  as  survivor 
or  individually,  so  far  as  it  appears,  ever  transfer  any  interest  in  the 
old  firm  for  the  new  firms. 

But  again  the  findings  do  not  show  that  the  payments,  viz. : 
$7,846.20,  were  made  to  Mellard  as  survivor.  They  were  made  to 
the  new  firms,  i.  «.,  Mellard  acting  individually  and  not  as  survivor 
at  all ;  Taylor  individually  ;  Taylor  as  administrator,  when  he  had 
no  right  to  act  in  either  capacity  as  affecting  the  old  debt,  and 
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Brooks  individually,  who  nevei*  had  any  interest  in  the  old  debt 
It  is  plain  that  these  parties  to  the  old  debt  never  intended  to 
receive  these  payments  in  any  such  capacity  as  would  discharge  the 
old  debt.  Even  if  they  had  done  so,  it  is  more  than  doubtful  if  it 
would  have  been  a  good  payment  to  discharge  the  old  debt.  Under 
those  circumstances  it  is  impossible  to.  say  that  the  law  would  raise 
a  presumption  that  any  of  the  payments  should  be  applied  on  the 
old  debt.  Post  must  have  knoMrn  of  Collingwood's  death,  and  was 
therefore  bound  to  know  the  reciprocal  rights  and  duties  of  these 
parties  quite  as  well  as  any  of  them. 

But  the  findings  seem  to  settle  the  point  about  these  payments. 
They  state  that  the  payments  were  made  to  the  new  firms,  and 
no  right  is  shown  the  new  firms,  or  either  of  them,  whether  as 
owners  by  afisigument  or  as  agents  or  otherwise,  to  receive  a  pay- 
ment of  the  old  debt.  If  they  had  no  right  to  receive  such  pay- 
ment, how  can  it  be  said  that  any  act  of  theirs  could  discharge  the 
debt.  But  it  was  the  intent  of  all  parties  at  all  times  that  this 
mortgage  should.be  a  valuable  and  available  asset  held  in  trust  for 
the  firm. 

I  cannot  see  that  this  bare  fact  that  the  new  firms  used  the  old 
books  and  continued  the  account  therein,  can  have  the  effect  claimed 
by  the  defendants.  It  does  not  appear  even  that  any  account  stated 
was  ever  given  to  Post,  wherein  the  creditB  were  made  to  discharge 
the  old  indebtedness.  All  that  the  members  of  the  new  firms  did 
was  to  credit  the  payments  made  by  Post,  in  the  account  kept  in 
their  books.  The  sales  made  by  the  new  firms  constituted  an 
entirely  new  and  separate  indebtedness,  and  the  credits  were  made 
in  the  same  account. 

Here,  then,  were  two  distinct  matters  between  different  and  dis- 
tinct parties,  one  a  debt  due  the  survivor  of  the  old  firm,  and 
a  current  account  with  the  new  firm.  All  the  embarrassment  in 
this  case  arises  out  of  the  facts  that  the  new  firms  used  the  same 
name  as  the  old  and  took  the  property  and  books  and  continued  in 
the  same  business  as  the  old  firm,  and  from  the  further  facts  that 
I^iellard  and  Taylor  became  members  of  the  new  firm.  If  the  books 
and  property  of  the  old  firm  had  been  sold  to  a  person  who  had 
carried  on  the  business,  trusted  and  received  payments  from  Post 
and  kept  his  accounts  in  the  old  books,  it  could  not  for  a  moment 
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be  clatmed  ths^t  any  such  payment  could  be  applied  to  extingnish 
the  old  debt.  Yet,  in  contemplation  of  law,  the  tranBactions  here 
are  of  precisely  similar  import.  The  mle  undoubtedly  is  in  case  of 
an  open  currwit  account,  the  items  of  which  do  not  form  distinct 
debts  but  are  blended  together  in  one  account,  that  in  the  absense 
of  any  application  by  the  debtor  or  by  special  agreement,  the  pay- 
ments shall  be  applied  as  they  are  made  to  the  charges  in  the  order 
of  time  in  which  they  accure. 

*  The  defendants  claim  that  this  rule  ^^  will  apply  to  accounts  with 
a  partnership,  of  which  there  is  some  change  in  the  members,  pro- 
vided the  account  goes  on  as  one  continuous  open  and  current 
account.^'  This  is  true  in  some  cases,  to  wit,  wh^re  a  person  pur- 
chases an  interest  of  a  partner  in  a  firm  and  takes  his  place  therein 
and  continues  the  account  without  interruption.  (Coleman  v.  Zaiv- 
sing^  65  Barb.,  55.) 

But  I  can  find  no  case  in  this  State  holding  the  doctrine  as  appli- 
cable to  a  case  where  a  partnership  has  been  dissolved  by  the  death 
of  one  of  the  partners,  and  an  entirely  new  firm  has  been  formed. 
The  leading  case  upon  this  precise  point  is  Pembertan  v.  Oakes 
(4  Russell's  Rep.,  164),  decided  by  Chancellor  Ltndhurst,  in  1827. 
A  reference  to  that  case  will  show  that  it  must  be  distin^ished 
from  the  present  case.  Harding,  Oakes  and  Wellington  carried  on 
business  under  articles  of  copartnership,  wherein,  among  other 
things,  it  was  agreed  that  if  Harding  should  die  before  the  expira- 
tion of  the  copartnership  term  he  should  have  the  power  by  will  to 
dispose  of  his  interest  in  the  firm,  atid  the  persons  to  whom  it  should 
be  given .  should  in  effect  enter  the  partnership  and  carry  on  the 
business.  Harding  died  before  the  expiration  of  the  copartnership 
tenn,  leaving  a  will  providing  for  such  an  arrangement,  and  the 
parties  to  whom  the  interest  was  given  entered  the  firm  and  con- 
tinued the  business.  It  will  readily  be  perceived  that  this  was  a 
case  of  a  new  member  taking  the  whole  interest  of  a  retiring  mem- 
T)er  without  substantial  change,  and  subject  to  all  the  burthens  and 
relations  incident  to  that  interest.  . 

In  the  present  case  no  one  purchased  or  took  by  gift  or  otherwi^e^ 
the  interest  of  CoUingwood  in  the  old  firm ;  nobody  but  Mellard 
in  the  new  firm  could  receive  money  upon  the  old  account,  and  he 
could  only  do  so  as  surviving  partner,  and  he  did  not  receive  any 
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payment,  for  the  findings  show  that  all  the  payments  were  made  to 
the  iLew  firms. 

If  the  case  of  Pemberton  v.  Oakea  is  invoked  except  to  apply  the 
principle  to  a  case  of  change  of  members  by  a  new  member  suc- 
ceeding to  the  interest  6i  a  retiring  member  in  a  continuous 
copartnership,  its  authority  may  well  be  doubted. 

The  chancellor  seemed  to  rely  for  authority  upon  Clayton^ 8  case 
(1  Mer.,  585)  and  Bodenham  v.  Purchas  (2  B.  &  Aid.,  39). ,  Neither 
of  these  cases  establish  any  such  principle.  In  Clayton's  case  the 
transactions  were  with  the  surviving  partners. 

The  other  case  was  decided  upon  another  point  not  material  here  to 
bef  noticed.  In  Regard  to  the  ciise  of  P&nribencton  v.  Oakea^  Collyer 
in  his  note  on  Partnership  (Perkins  edition  of  1848,  §  635)  says  : 
"It  may  be  doubted  upon  a  perusal  of  the  case  of  Pemherton  v. 
Oakes  whether  the  observations  of  those  counsel,  who  argued 
against  the  l-eduction  of  the  debt  in  the  manner  above  stated,  were 
satisfactorily  answered  by  the  learned  judge,  and  in  the  recent  case 
of  Jones  V.  Mawid  (3  You.  &  Coll.,  347,  in  which  however  tlio 
case  oi ^Pemherton  v.  Oahea  was  not  brought  to  the  attention  of  the 
court)  Lord  Abingeb,  C.  B.,  made  a  decision  which  is  at  variance 
with  that  of  Lord  Ltndhurst." 

It  cannot  thereforia  be  regarded  as  a  binding  authority  at  the  pres- 
ent time  in  England.  But  even  admitting  it  was  correctly  decided, 
it  is  not  decisive  of  the  present  case  for  the  reasons  already  stated. 
We  do  not  think  the  fact  of  the  new  firm  keeping  their  accounts 
in  the  old  books  is  controlling,  inasmuch  as  it  does  not  appear  that 
any  balance  was  ever  struck  or  account  stated  therein ;  especially  in 
view  of  the  fact  that  both  parties  intended  that  the  mortgage  should 
continue  as  a  valid  security  to  pay  past  indebtedness.  The  numer- 
ous authorities  cited  by  the  appellant  upon  the  doctrines  applicable 
to  payments  we  do  not  regard  as  in  point  upon  the  question  at  issue. 
If  these  views  are  correct  it  follows  that  the  mortgage  is  still  a  valid 
security  for  the  payment  of  the  indebtedness  due  the  old  firm  at  the 
time  of  the  death  of  Collingwood. 

We  also  think  Marie  A.  Post  is  entitled  to  an  inchoate  right  of 
dower  in  the  entire  fee  of  the  mortgaged  premises. 

It  is  true  she  signed  the  original  deed  and  released  her  dower  to 
Collingwood,  but  the  findings  show  that  the  deed  was  given  as 
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Becurity  and  was  intended  as  a  mortgage  and  in  fact  was  a  mortgage, 
except  in  form.  The  legal  estate  therefore  remained  in  Post,  subject 
to  lier  right  of  dower  notwithstanding  the  form  of  the  instrument. 
{Odell  V.  Montrose,  68  N.  Y.,  503 ;  Uom  v.  Keteltas,  46  id.,  605  ; 
Carr  v.  Oarr,  52  id.,  258  ;  Murray  v.  Walker,  31  id.,  399.)  Col- 
lingwood  then  must  be  regarded  merely  as  a  mortgagee,  and 
when  he  gave  a  deed  to  Post  it  was  not  a  conveyance  of  the 
legal  estate,  for  he  did  not  own  that,  but  it  was  a  method  for 
exchanging  the  mortgage  he  then  had,  for  one  that  the  wife  had 
not  signed.  It  was  nothing  less  than  a  satisfaction  of  it  to  perfect 
the  arrangement  of  exchange.  It  being  in  the  form  of  a  deed,  it 
was  necessary  that  the  satisfaction  should  be  in  like  form  to  make 
the  record  in  the  registry  complete. 

As  sook  as  this  arrangement  was  perfected  the  deed  or  first  mort- 
gage was  canceled  or  superseded  by  the  mortgage  in  suit  which 
she  did  not  sign,  and  her  inchoate  right  of  dower  was  restored  t.o 
her  free  and  clear  of  any  incumbrance.  {Elmendorf  v.  Lockwood, 
67  N.  Y.,  325 ;  Hamrrumd  v.  Pennock,  61  id.,  145 ;  MaUoney  v. 
Jlorariy  49  id.,  111.)  Reference  is  made  to  numerous  cases  to  show 
that  in  other  states  the  rule  is  that  a*  deed  from  the  holder  of  an 
equitable  moi-tgage  to  the  owner  of  the  fee  operates  as  a  satisfaction 
of  the  mortgage.  {Hunt  v.  Hunt,  14  Pick.,  374 ;  Cole  v.  Edgerhf, 
48  Me.,  112 ;  Oollamer  v.  Langdon,  29  Vt.,  32.)  Also,  that  in  this 
State  such  a  transaction  operates  as  an  assignment  of  the  mortgage 
interests  in  the  premises  or  as  a  cancellation  by  the  mortgagee. 
{Miner  v.  Beekman,  50  N.  Y.,  344 ;  Winslow  v.  Clark,  47  id.,  261 ; 
Bostwick  V.  Frankfidd,  74  id.,  214;  Millard  v.  McMvUin^ 
5  Hun,  572.)  But  it  is  unnecessary  to  discuss  whether  the  deed- 
mortgage  was  assigned,  satisfied  or  merged.  So  far  as  Mrs.  Post's 
rights  are  concerned  it  was  canceled.  It  no  longer  stands  in  the 
way  of  her  claim  to  dower  in  the  whole  fee.  The  plaintiflE,  more- 
over, claims  that  the  mortgage  in  suit  purports  to  be  a  *'  purdiase- 
money  mortgage,"  and,  therefore,  she  having  signed  the  first  deed, 
dower  cannot  be  claimed.  The  answer  to  this  consists  in  the  fact 
that  it  was  not  a  purchase-money  mortgage.  It  was  properly  shown 
upon  the  trial,  and  found  as  a  matter  of  fact,  that  it  was  given  to 
secure  past  and  future  indebtedness,  precisely  the  same  as  the  pre- 
vious deed-mortgage  had  been  given,  for  which  it  was  given  in 
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exchange.  Again,  it  was  not  the  premises  or  fee  of  the  land  that 
Collingwood  was  selling  to  Post,  for  Post  already  had  that,  and 
Mrs.  Post  held  her  dower  in  it  subject  to  the  deed-mortgage,  but  he 
was  canceling  his  mortgage  and  taking  a  new  one  in  stead.  There 
was  nothing  therefore  in  the  transaction  upon  which  tlie  words 
"  purchase-money  "  in  the  new  mortgage  could  have  any  legal  bear- 
ing or  effect.  The  conclusion  seems  irresistible  from  reason  iis 
well  as  authority,  that  Mrs.  Post  is  entitled  to  an  inchoate  right  of 
dower  in  the  whole  premises.  We  are  also  of  the  opinion  that 
the  claim  of  the  plaintiff  must  be  confined  to  the  amount  stated 
in  the  mortgage  trust,  $4,000  and  interest.  The  decree  may  be 
amended  accordingly,  and  judgment  of  affirmance  entered  thereon, 
without  costs  to  either  party  in  this  court. 

Present  —  Babnasd,  P.  J.,  Dykman  and  Pbatt,  J  J. 

Judgment  modified  in  accordance  with  opinion  of  Justice  Pratt. 


ELIZABETH  LYON,  Etsspondent,  v.  WILLIAM  E.  LYON, 

Appellant. 

Ptaee  of  trial  ^istobe  detemUnedly  the  resideneeand  notthedamicUoftSieparUei-^ 
CodAcfOwA  Proeedure,  $ee.  984  —  BigTU  of  the  wife  to  hone  a  domieil  apart  from 
her  hutband. 

This  action  was  brought  by  the  plaintiff  against  the  defendant,  her  husband,  to 
recoTer  money  alleged  to  have  been  received  by  him  for  her.  At  the  time  of 
the  commencement  of  the  action  the  defendant  was,  and  for  many  years  pre- 
vious thereto  he  had  been  a  resident  of  the  county  of  Kings.  The  plaintiff 
was  at  that  time,  and  since  July,  1881,  had  been  a  resident  of  Middletown, 
Orange  county,  living  apart  from  her  husband  under  an  agreement  of  separa- 
tion.   She  claimed  to  have  left  him  on  account  of  his  cruelty  and  ill-usage. 

EJddt  that  an  application  to  change  the  place  of  trial  from  the  county  of  Oransfe 
to  the  county  of  Kings,  made  by  the  husband,  upon  the  ground  that  his  domlci  1, 
and  therefore  that  of  his  wife,  was  there  fixed,  was  properly  denied. 

The  distinction  between  residence  and  domieil  is  recognized  by  the  Code  of 
Civil  Procedure,  and  it  is  the  residence  and  not  the  domieil  of  the  parties 
which  determines  the  place  at  which  the  action  should  be  tried. 

Appeal  from  an  order  made  at  a  Special  Term,  denying  a  motion 
to  change  the  place  of  trial  of  this  action.     The  action  was  brought 
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by  the  plaintiflE  to  recover  her  interest  in  her  father's  estate,  which 
she  claimed  to  have  intrdsted  to  the  defendant,  Her  hnsband,  for 
safe  keeping. 

ChaHes  H.  Woodbvrtfy  for  the  appellant. 

WUUa/m  Vcmamee,  for  the  respondent. 

Pratt,  J. : 

This  is  an  appeal  from  an  order  denying  a  rnotion  to  change  ^the 
place  of  trial  of  the  action  from  Orange  to  Kings  county.  The 
plaintiff  and  defendant  are  husband  and  wife.  The  defendant  is  a 
resident  of  Kings  county  and  claims  that  the  domicil  of  his  wife  is 
there  also.  Section  984:  of  the  Code,  which  regulates  the  place  of 
trial  of  actions  in  the  cases  to  which  this  belongs,  provides  that  the 
residence  of  the  parties  controls. 

The  cases  make  a  distinction  between  residence  and  domicil ;  the 
domicil  of  a  person  may  be  in  one  place  and  his  residence  in 
another.  {Frost  v.  Brisbi/n^  1^  Wend.,  11 ;  Bouvier's  Law  Diet.,  tit, 
"Residence.")  The  section  of  the  Code  referred  to  makes  the 
residence  of  the  parties  the  controlling  fact  in  fixing  the  place  of 
trial.  This  means  actual  residence  and  not  necessarily  the  domicil 
of  one  of  the  parties.     (  Vence  v.  Vence^  15  How.  Pr.,  497.) 

The  respondent  was,  at  the  commencement  of  this  action,  and 
has  been  since  July,  1881,  a  resident  of  Middletown,  Orange  county, 
living  apart  from  her  husband  under  an  agreement  of  separation. 
She  was,  therefore,  correct  in  her  practice  in  laying  the  venue  of 
her  action  in  Orange  county. 

It  appears  that  the  defendant  committed  an  assault  and  battery 
upon  his  wife  which  resulted  in  the  separation  referred  to.  This 
course  on  his  part  justified  her  in  leaving  his  home  and  establishing 
ji  separate  domicil.  Folgkb,  J.,  mHunty.  Hunt  {72  N.  Y.,  217 
[242] ),  in  speaking  of  the  legal  presumption  that  the  domicil  of 
hnsband  and  wife  are  the  same,  says:  "There  are,  however,  excep- 
tions to  the  rule  *  *  *  so  that  in  certain  cases  a  married  woman 
may  have  a  domicil  in  another  jurisdiction  than  that  of  her  husband. 
This  is  so  *  *  *  when  the  conduct  of  the  husband  has  be^n 
Buch  as  to  entitle  the  wife  to  an  absolute  or  limited  divorce.     She 
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may  acquire  a  separate  domicil  whenever  it  is  necessary  for  .her  to 
do  so." 

It  is  clear;  therefore,  that  the  plaintiJBf  not  only  resided  but  was 
domiciled  in  Orange  county  at  the  commencement  of  this  action. 

The  order  appealed  from  should  therefore  be  aflSrmedj  with  costs 
and  disbursements. 

Present  —  Babnakd,  P.  J.,  Dykman  and  Pratt,  JJ. 

Order  refusing  to  change  place  of  trial  afiirmed,  with  costs  and 
disbursements. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Ebspond- 
BHTS,  V.  HUGH  THOMPSON,  Appellant. 

Namgable  waters  tnthin  the  StaU — power  of  the  State  to  grant  an  exdusioe  rigJU 
to  raise  oysters  tJierein — it  may  exercise  this  right  through  town  officers  — 1868, 
chap.  734. 

Chapter  71)4  of  1868  authorized  any  inhabitant  of  the  towns  of  Gravesend  and 
Flatiands,  upon  complying  with  the  terms  of  the  act,  to  plant  oysters  under 
the  public  waters  within  their  respective  towns,  and  to  have  the  exclusive 
right  in  the  oysters  so  planted  and  the  exclusive  use  of  the  beds.  Such  privi- 
lege was  not  to  be  exercised,  however,  without  the  written  permit  of  the 
justice  of  the  peace  and  the  supervisor  of  the  respective  towns,  which  permits 
were  to  be  issued  in  the  manner  and  form  prescribed  by  the  act.  Any  person 
other  than  the  one  named  in  the  permit,  who  should  take  any  oysters  from 
such  beds  or  disturb  the  same,  was  made  liable  to  a  penalty  of  fifty  dollars,  to 
be  recovered  by  the  holder  of  the  permit,  and  to  be  adjudged  guilty  of  a  mis- 
demeanor and  punished  by  fine  or  imprisonment,  or  both.  The  beds  were 
within  the  territories  of  the  respective  towns,  but  the  said  towns  had  no 
exclusive  right  to  the  fisheries  within  the  waters  over  them,  which  formed  a 
part  of  the  navigable  tide  waters  within  the  State  of  New  York. 

Upon  an  appeal  by  the  defendant  from  a  judgment  convicting  him  of  a  violation 
of  the  act: 

EM,  that  the  State  had  the  power  to  grant  to  the  inhabitants  of  the  towns  the 
exclusive  rigl^  to  use  the  said  lands  and  the  waters  over  the  same^  for  the 
purpose  of  planting  oysters  therein  and  removing  them  therefrom. 

That  its  right  so  to  do  might,  if  necessary,  be  sustained  as  the  lawful  exercise 
of  its  police  power. 

That  it  might  properly  exercise  this  power  through  the  town  officials,  as  was 
done  in  this  case. 

That  the  act  was  valid  and  the  conviction  should  be  sustained. 
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Appeal  from  a  jad^ment  of  the  Court  of  Sessioiis  of  Kings 
county,  convicting  the  defendant  of  a  violation  of  chapter  734  of 
1868,  and  sentencing  him  to  pay  a  fine  of  twenty-five  dollars.  The 
act  provided  that  it  should  be  lawful  for  any  inhabitant  of  the  towns 
of  Gravesend  and  Flatlands  in  Kings  county,  who  should  have  been 
such  inhabitant  for  the  six  months  immediately  preceding,  upon 
complying  with  the  terms  of  the  act,  to  plant  oysters  under  the 
public  waters  within  their  respective  towns,  and  to  have  the  exclu- 
sive property  in  the  oysters  so  planted  and  the  exclusive  use  of  such 
oyster  beds.  The  act  further  provided  that  such  privilege  should 
not  be  exercised  without  the  written  permit  of  the  justice  of  the 
peace  and  the  supervisor  of  the  respective  towns,  and  prescribed  the 
conditions  upon  which,  and  the  manner  and  form  in  which  the 
permits  should  be  issued.  Any  person  who  took  any  oysters  from 
such  bed  or  disturbed  the  same,  was  made  liable  to  a  penalty 
of  fifty  dollars,  to  be  recovered  by  the  pei-son  to  whom  such  a  per- 
mit had  been  given,  or  his  legal  representatives,  and  to  be  adjudged 
guilty  of  a  misdemeanor  and  punished,  therefore,  by  fine  or 
imprisonment,  or  both. 

Morris  <&  Pea/rsoR^  for  the  appellant. 

laodo  S.  CaUiuj  district  attorney,  for  the  respondent. 

Pbatt,  J. : 

The  defendant  was  indicted  for  a  misdemeanor  under  chapter  734 
of  the  Laws  of  1868,  in  that  he  had  taken  oysters  from  and  dis- 
turbed oysters  from  a  certain  oyster  bed  in  Pumpkin  Patch  channel, 
a  part  of  Jamaica  bay,  which  oysters  had  been  planted  by.  one 
Vreeland,  to  whom  a  license  by  the  authorities  of  the  town  of  Flat- 
lands  had  been  granted.  The  defense  was  that  the  oyster  bed  wajs 
a  part  of  the  public  domain,  being  a  part  of  the  tide-waters  of 
Jamaica  bay ;  that  defendant  was  raking  for  dains  upon  a  natural 
clam  bed  which  existed  at  that  point,  that  he  had  the-right  there  to 
rake  for  clams  in  the  public  waters,  and  that  the  disturbance  of  the 
oysters  was  a  necessary  incident  of  his  right  to  rake  for  clams.  It 
is  conceded  that  the  object  of  the  proceeding  is  to  determine  the 
validity  and  force  of  the  license  under  the  act  of  1868,  and  the 
rights  of  the  licensee  as  against  the  public. 
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It  was  admitted  that  this  oyster  bed  was  within  the  town  of  Flat- 
lands,  and  hence  within  the  territory  of  the  State  of  New  York. 
It  is  not  pretended  that  the  town  of  Flatlands  ever  obtained  any 
exclusive  right  to  the  fisheries  within  the  waters  which  lie  within 
its  territories.  There  was  no  evidence  of  any  grant  to  the  town, 
and  no  presumptive  right  is  claimed  in  its  behalf.  The  case  there- 
fore shows  that  these  waters  were  a  part  of  the  navigable  tide-water 
within  this  State.  Assuming  the  power,  could  the  State  exercise  it, 
through  the  supervisor  and  justices  of  the  peace  of  the  town.  We 
think  the  first  question  must  be  answered  in  the  .affiraative. 

The  opinion  of  the  late  Ch.  J.  Chubch,  with  the  concurrence  of 
all  his  associates  (see  Trustees  of  the  Town  of  Brookhaven  v.  Strong^ 
60  N.  Y.,  56),  indicates  very  clearly  that  at  common  law  the  • 
king  had  the  right  to  grant  to  an  individual  or  to  the  inhabitants  of 
a  town  the  lands  under  water  and  the  exclusive  right  to  fish  in  the 
waters  flowing  over  the  same.  We  fail  to  see  why  the  State  has  not 
exercised  the  same  right  as  the  king  could  have  exercised  in  this 
respect.  We  find  no  prohibition  or  limitation  upon  that  power. 
The  State  might  have  ceded  the  entire  land  cmd  waier  to  the  town 
or  to  individuals,  sul^'ect  only. to  the  superior  right  to  use  the 
na^^gable  waters  for  the  purposes  of  commerce  and  navigation. 
{Roffe7'8  V.  Jones,  1  Wend.,  237 ;  approved  60  N.  Y.,  65.)  It  is  only 
where  it  undertakes  to  grant  the  exclusive  right  to  fisheries  discon- 
nected with  any  right  upon  or  connected  with  the  soil  or  in  disregard 
of  the  rights  of  owners  of  the-  soil,  that  there  appears  to  be  any 
invasion  of  private  right.  Even  in  that  case  it  is  the  private  right 
either  of  the  owner  of  the  soil  under  or  adjacent  to  the  waters 
which  is  disi-egarded  or  invaded.  Why  may  not  the  State,  as  the 
owner  of  the  soil  and  waters,  subject  to  the  public  right  of  com- 
merce and  navigation,  grant  away  the  whole  or  any  part  of  its  own 
aquatic  domain  ?  If  it  may  grant  the  land  and  the  water,  why  may 
it  not  grant  the  land  without  the  water  or  its  right  in  the  water 
without  the  land.  This  would  seem  especially  plain  for  the  purposes 
of  planting  trees,  erecting  or  extending  docks,  etc.,  and  why  not 
for  planting  that  kind  of  product  which  although  classed  as  fish  is 
nevertheless  a  resident  and  dependent  upon  the  soil  almost  as  much 
as  grain  sown  upon  agricultural  lands.  .We  cannot  find  the  precise 
points  decided  of  an  original  grant  hj  the  State,  but  it  is  quite  plain 
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tliat  the  State  has  steadily  since  its  organization  made  apalogons 
grants  of  land  under  water  and  ratified  old  claims  of  that  nature. 
The  authority  for  such  acts  is  too  old  to  be  questioned.  If  these 
views  are  correct,  it  would  seem  to  follow  that  the  State  might  exer- 
cise the  power  of  leasing  these  lands  and  its  right  in  the  waters, 
especially  for  jpurposes  which  chiefly  affect  the  soil  under  the  water. 
It  could  certainly  authorize  dumping  earth  at  any  particular  point 
and  raising  an  island.  It  could  authorize  the  occupation  of  bars  or 
such  other  acts  as  might  develop  them,  why  not  authorize  the  use  of 
the  bottom  for  substantial  submarine  agriculture  witli  the  inciden- 
tal rights  of  penetrating  the  waters  to  reap  the  crop.  Another  view 
of  the  subject  is  that  it  is  simply  the  exercise  of  police  power. 

We  come  then  to  the  second  question :  Could  the  State  properly 
exercise  this  power  through  the  town  oflScials  ?  We  fail  to  discover 
any  restriction  or  limitation  on  this  subject.  There  was  no  delegation 
erf  the  power  to  determine  whether  or  not  the  land  and  waters  should 
be  so  used,  but  merely  the  selection  of  officers  through  and  by  whom 
the  State  should  attest  the  fact  that  it  had  leased  and  the  qualifica- 
tion of  the  lands  for  the  purposes  of  the  lease,  i.  ^.,  the  extent 
in  acreage  and  whether  or  not  there  was  a  neural  oyster  bed. 

Besides  these  the  State  is  really  by  this  act  following  a  policy  for 
the  promotion  of  the  public  good  and  the  benefit  of  all  its  inbabi-  i 

tants.    It  is  encouraging  oyster  culture,  affording  special  inducements  | 

to  those  who  will  engage  in  the  industry  upon  the  public  domain. 
It  protects  them  from  annoyance  and  intrusion  by  others  upon  the 
special  field  of  their  operations  —  the  bottom.  It  is  simply  a  police 
regulation,  at  most  an  exercise  of  police  power.  Any  other  reason- 
ing would  lead  to  the  conclusion  that  the  public  interest  in  fish 
culture  for  the  purposes  of  food  was  wholly  subservient  to  the 
individual  right  of  each  citizen  to  the  m.ere  pastime  of  catching 
tlie  fish.  The  method  by  which  the  State  shall  develop  its 
resources,  especially  upon  the  public  domain,  must  be  a  matter 
within  the  discretion  of  the  representatives  of  her  people,  the 
legislature.  We  fail  to  see  why  the  State  should  not  select  these 
town  officers  to  exercise  this  right  quite  as  readily  as  it  could  hare 
selected  new  officers  for  that  purpose. 

Who  would  deny  that  the  State  through  its  own  coustabuIaiT 
might  protect  its  lessees  and  licensees  in  the  limitations  upon  fishin^^ 
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qtiite  as  properly  as  it  can  lim^  the  methods  of  taking  fish  or  game 
at  particular  seasons  of  the  year.  The  State  might  well  prefer  to 
encourage  the  planting  of  oysters,  rather  than  to  preserve  natural 
dam  beds,  and  that  is  an  essential  feature  of  the  bed  in  question. 
We  think  the  Act  in  question  was  clearly  within  the  powers  of 
the  legislature  and  that  it  is  valid.  If  these  views  are  correct  it  fol- 
lows that  the  judgment  and  conyiction  must  be  a£Srmed. 

Present  —  Barnard,  P.  J.,  Dtsicah  and  Pratt,  J  J. 

Conviction  and  judgment  affirmed. 


30    461 
153a  635| 

80h       461 

THE   PEOPLE    OF   THE   STATE    OF   NEW   YOKE  bx  1   78AD^621 
REL.  EDWARD  K  DOUGLASS,  Appbllaot,  v.  CHARLES 
NAEHR,  A  PoLioB  Justice,  bto..  Respondent. 

Btuiband  and  toife — duty  of  the  former  ae  to  supporting  the  latter — 1871,  chop, 
895,  aa  emended  by  chap,  171  of  1382. 

In  order  to  authorize  the  making  of  an  order  requiring  a  husband  to  pay  a 
specific  sum  of  money  weekly,  for  the  support  of  his  wife  or  children,  aa 
provided  in  chapter  895  of  1871,  as  amended  by  chapter  171  of  1882,  it  must 
be  shown  that  the  husband  has,  without  just  cause,  neglected  or  refused  to 
perform  the  duties  and  obligations  towards  his  wife  and  child  which  are 
imposed  upon  him  by  the  existing  law,  and  that  by  reason  thereof  the  burden 
of  supporting  his  wife  and  children  will  be  thrown  upon  the  public. 

It  was  not  intended  by  the  said  acts  to  give  the  wife  any  new  or  additional 
remedy  or  right,  either  directly  or  indirectly;  it  was  th^  public  and  not  the 
wif^  that  was  to  be  protected  by  these  acts. 

Certiorari  to  review  proceedings  had  before  a  police  justice  of 
the  city  of  Brooklyn,  upon  a  complaint  made  by  the  relator's  wife 
charging  him  with  abandoning  and  refusing  to  support  her  and  her 
children. 

Charles  J.  Pattersoriy  for  the  appellant 

A.  Simisj  Jr.y  for  the  respondent. 

Pratt,  J. : 

The  relator  has  been  adjudged  a  disorderly  person,  in  that  he 
abandoned,  neglected  and  refused  to  support  his  wife,  within  the 
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meaning  of  chapter  395,  Laws  of  1871,  as  amended  by  chapter  171 
Laws  of  1882. 

This  statute  relates  to  the  county  of  Kings.  Its  material  pro- 
A'isions  are  as  follows  :  "All  persons  who  abandon  or  threaten  to 
J  im  away  and  leave  their  wives  and  children  or  either  of  them 
without  adequate  support,  a  burden  on  the  public,  or  who  shall  leave 
them  in  danger  of  becoming  a  burden  on  the  public,  or  who  shall 
neglect  to  provide  for  them  according  to  their  means,  against  whom 
a  warrant  shall  be  issued  upon  a  complaint  made  upon  oath  to  any 
justice  of*  the  peace  or  police  justice  in  the  county  of  Kings,  shall 
be  brought  before  the  justice  of  the  peace  or  police  justice  who 
issued  said  warrant,  and  if  it  shall  appear  by  the  confession  of  the 
offender  or  by  competent  testimony  that  the  person  so  charged  is 
guilty,  the  justice  of  the  peace  or  police  justice  before  whom  the  said 
offender  is  brought  shall  make  an  order  in  which  he  shall  specify 
the  sum  of  money  to  be  paid  weekly  by  said  person  for  the  support 
of  the  wife  or  children,  or  either." 

It  seems  that  while  the  relator  and  his  wife  were  living  together 
in  New  York  city,  a  quarrel  arose  and  that  she  left  him  and  came 
to  reside  with  their  daughter  in  Brooklyn,  where  she  has  ever  since 
lived.  He  remained  in  New  York  for  a  time  and  then  went  to 
New  Jersey.  He  contributed  to  her  support  to  some  extent  from 
time  to  time,  and  finally  came  to  Brooklyn  where  he  now  resides. 
She  at  last  complained  to  the  commissioners  of  charities,  one  of 
whom  presented  this  charge  against  the  relator. 

The  judgment  recites  that  the  conviction  was  in  part  upon  his 
own  confession  as  well  as  upon  the  evidence,  but  the  proceedings 
upon  the  trial  are  all  returned  under  the  certiorari  sjid  the  question 
arises  whether  or  not  this  charge  was  fairly  established  by  the 
proofs. 

It  is  obvious  that  the  wife  had  the  opinion  that  the  relator  had 
been  unfaithful  to  her,  and  that  she  had  determined  to  live  with 
him  no  more.  Before  leaving  New  York  he  offered  to  provide  a 
separate  house  for  her  in  that  city,  but  this  she  refused. 

The  extent  of  the  relator's  means  was  not  very  clearly  shown,  but 
he  had  offered  to  do  something  by  way  of  contributing  to  her  sup- 
port after  he  came  to  live  in  Brooklyn. 

The  determination  of  the  questions  of  fact  raised  by  the  relator 
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involves  a  careful  consideratioxi  of  the  object  of  the  statute  and  the 
nature  and  degree  of  pj  oof  required  in  the  proceedings  undei  it. 
The  statute  was  designed  to  protect  the  public  against  the  burden 
of  supporting  a  wife  and  children  when  the  husband,  without  just 
cause,  neglected  or  refused  to  perform  his  legal  obligations  in  that 
regard.  It  was  not  intended  to  give  the  wife  any  new  remedy  either 
directly  or  indirectly.  {Bayne  v.  People^  14  Hun,  181.)  Inter- 
preted literally,  it  might  seem  to  warrant  a  conviction  when  the 
husband,  possessed  of  proper  means  for  any  cause  refused  to  sup- 
port his  wife.  We  do  not  think,  however,  such  could  have  been 
the  legislative  intent.  It*  authorizes  a  criminal  proceeding  and 
declares  that  to  be  a  crime  which  was  not  theretofore  punishable  as  an 
offense.  It  must  therefore  be  strictly  construed  with  reference  to 
the  object  in  view  and  the  general  policy  of  the  law  existing  at  the 
time  it  was  passed. 

We  do  not  think  it  imposed  any  new  duty  upon  a  husband 
towards  his  wife.  It  simply  declares  that  unreasonable  neglect  or 
refusal  to  perform  certain  existing  obligations,  in  cases  where  such 
conduct  will  result  in  imposing  a  burden  upon  the  public,  shall  be 
punishable  as  a  crime.  Any  other  view  would  result  in  a  most 
serious  disturbance  of  the  reciprocal  rights  and  duties  which  are 
founded  upon  the  marital  relation. 

The  wif6  is  entitled  to  reasonable  support  by  the  husband.  It  is 
her  duty  as  well  as  right,  to  live  with  him  in  such  proper  place  as 
he  provides.  He  is  entitled  to  determine  not  only  the  place,  but 
their  style  of  living,  and  it  is  her  plain  duty  to  follow  him  where- 
ever  his  interest,  necessity  or  reasonable  wish  may  lead. 

It  is  only  when  he  neglects  or  refuses  to  properly  provide,  or 
maltreats  her,  or  is  guilty  of  infidelity  to  her,  that  she  is  justified 
in  refusing  her  submission  to  his  reasonable  requirements  in  this 
respect. 

These  are  general  fundamental  rules,  they  are  of  such  importance 
to  the  public  weal  that  courts  will  most  jealously  guard  and  enforce 
them ;  every  piece  of  new  legislation  affecting  them  has  always 
received  strict  construction  even  as  between  the  parties  directly 
interested.  It  is  our  duty  to  construe  this  act  in  aid  rather  than  in 
hostility  to  these  rules.  In  this  view  it  is  di£Scult  to  find  in  this  act 
mything  more  than  authority  for  a  criminal  proceeding  against  the 
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busband,  wbo  so  unreasonably  neglects  or  refuses  to  perform  exist- 
ing legal  obligations  towards  bis  wife,  tbat  sbe  bas  become  or  is 
likely  to  become  a  public  burden.  Neither  was  this  statute  intended 
to  apply  to  a  case  wbere  a  wife  capriciously  and  without  cause, 
refuses  to  accept  reasonable  provision  for  her  support  at  the  place 
which  the  husband  may  hhve  selected,  even  though  she  is  liable  to 
become  a  public  burden. 

The  questions  here  must  b^  tested,  not  alone  by  the  measure  of 
the  relator's  pecuniary  ability,  but  by  the  conduct  of  the  wife  and 
his  disposition  to  recognize  his  pecuniary  obligatiods  to  her. 

Is  her  want  of  support  due  to  his  refusal  to  provide  for  her  or 
to  her  unwillingness  to  perform  the  duties  of  a  wife  and  live  with 
him  f    She  testified  that  she  was  unwilling  to  live  with  him. 

This  refusal  was  not  justified  by  any  legal  proof,  in  the  case,  of 
infidelity  or  cruelty  upon  his  part.  If  there  is  any  foundation  for 
the  suggestion  that  relator  has  committed  adultery,  the  wife  has  an 
.  ample  remedy  in  a  suit  for  divorce  and  alimony. 

When  we  look  into  the  case  for  proof  of  a  refusal  to  provide, 
we  find  nothing  but  an  original  demand  for  a  separate  maintenance 
on  the  part  of  the  wife.  This  part  of  the  case  is  bare  of  that  cer- 
tainty of  demonstration  that  overcomes  all  reasonable  doubt,  which 
distinguishes  the  criminal  from  a  civil  proceeding. 

A  careful  reading  of  the  case  cannot  fail  to  impress  upon  the 
mind  the  belief  that  the  conviction  was  obtained  through  an  errone- 
ous view  of  the  object  and  scope  of  the  statute. 

According  to  our  view  of  the  statute,  there  is  an  utter  failure 
to  make  out  a  case  to  warrant  a  conviction  of  the  offense  charged* 

The  judgment  should  be  reversed. 

Present — Barnard,  P.  J.,  DrKEdLAN  and  Pratt,  J  J. 
Conviction  and  judgment  reversed* 


Digitized  by 


Google 


MEMORANDA 


CASES   NOT   REPORTED   IN   FULL. 


In  the  Matter  of    the  Petition  of  JOHX  McARDLE,  ak 
Imprisoned  Debtor,  to  be  Discharged  from  Imprisonment. 

Order  in  proceedings  far  (he  dueJiarge  of  an  imprisoned  debtor — xoJien  it  does  not 
involve  a  substantial  right  so  as  to  be  appealable. 

Appeal  from  an  order  of  the  County  Conrt  of  Kings  county, 
overruling  certain  objections  filed  by  a  creditor  to  the  jurisdiction 
of  the  court  over  proceedings  instituted  by  tlie  iDctitioncr,  \.\\\ 
imprisoned  debtor,  to  procure  his  discharge  from  imprisonment. 

The  court  at  General  Term  said  :  "  It  is  not  necessary  to  pass 
upon  the  various  objections  raised  by  the  appellant  in  this  matter, 
as  we  think  tlie  order  a])pealed  from  did  not  affect  a  substantial 
right.  (Code  of  Civil  Pro.,  §§  13J:2  and  190  [note].)  The  matter 
is  still  pending  before  the  county  judge,  who  may  yet  dismiss  tlie 
proceeding  upon  a  final  hearing.  The  appellant  has  as  yet  suffered 
no  injury,  and  until  some  order  is  entered  affecting  a  substantial 
right,  he  is  not  in  a  position  to  appeal. 

Appeal  dismissed,  vritli  ten  dollars  costs  and  disbureements. 

H.  C.  PlacCy  for  L.  L.  McCullough,  creditor,  appellant. 

Robert  Johnstone^  for  McArdle,  respondent. 

Opinion  by  Pratt,  J. 

Present  —  Barnard,  P.  J.,  Dykman  and  Pratt,  JJ. 

Appeal  from  County  Court  dismissed,  with  ten  dollars  costs  and 
disbursements. 

Hun— Vol.  XXX.        59 
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THE  NEW  YORK  ELEVATED  RAILROAD  COMPANY, 
Appellant,  v,  JOHN  T.  HAROLD,  JONATHAN  T.  DEYO 
AifD  MARY  E.  BARBER,  Respondents. 

CosU  —  exira  allowance  —  a  demurrer  is  a  defenee  mthin  the  meamng  of  eection  3268 
of  the  Code  of  CivU  Procedure. 


Appeal  ftom  a  judgment  in  favor  of  the  defendants,  entered  upon 
an  order  sustaining  a  demurrer  to  the  complaint  interposed  by  the 
defenda,nts,  and  from  an  order  granting  an  extra  allowance  to  the 
defendants. 

The  court  at  General  Term,  after  holding  that  the  demurrer  was 
properly  sustained,  said  :  ''  We  incline  to  the  opinion  that  a  demurrer 
is  a  defense  within  the  meaning  of  section  3253  of  the  Code,  and 
that  the  order  granting  an  additional  allowance  should  be  affirmed, 
with  costs  "and  disbursements." 

John  H.  Bergen  and  David  Dudley  Fields  for  the  appellant. 

Chauncey  Shaffer^  for  the  respondents  Harold  and  Barber. 

A.  H.  DaUey^  for  the  respondent  Deyo. 

Opinion  by  Dykman,  J. ;  Barnabd,  P.  J.,  and  Pbatt,  J, 
concurred.  , 

Judgment  affirmed,  with  costs,  including  the  order  granting  extra 
allowance. 


DANIEL  J.  NOTES,  Respondent,  v.  JACOB  F.  WYOKOPP, 

Appellant. 

OhxOldfnorigage— a  tender  of  tha  amount  H^mrtdihe^ 
Vie  ehatteU  wbfed  to  thi9  pa/fftMnt  of  ike  mortgage,  U  ineffeeliwd  to  dUcharge 
the  Ken, 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  the  conyersion  of 
a  quantity  of  iron  ore.  The  defendant  justified  the  taking  under  a 
chattel  mortgage  given  by  a  former  owner,  and  the  plaintiff  claimed 
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tinder  a  bill  of  sale  subsequently  executed  by  the  mortgagor.  The 
plaintiff  claimed  that  the  lien  of  the  mortgage  was  destroyed  by  a 
tender  made  by  him. 

With  reference  to  this  the  court  at  General  Term  said :  "  The 
conversion  rests  upon  a  subsequent  tender  by  the  owner  of  the 
mortgage  equity.  Mrs.  Fitzgerald  gave  the  mortgage  and  it  was 
collateral  to  the  note.  The  plaintiff  bought  the  equity  vrith  full 
knowledge  of  the  mortgage  and  in  express  terms  subject  to  it.  His 
tender  fails  for  two  reasons  :  First.  The  mortgage  is  a  part  of  the 
consideration,  and  the  property  was  taken  subject  to  its  payment, 
although  there  was  no  express  covenant  to  pay  the  mortgage  debt  in 
the  bill  of  sale.  Second.  A  stranger  to  the  title  cannot  make  a  ten* 
der  and  destroy  the  lien.  A  tender  leaves  the  debt.  Mrs.  Fitzger-' 
aid  must  pay  her  note  if  this  tender  is  good.  A  tender  by  the 
owner  of  the  equity  is  not  good  as  against  the  interests  of  the  mort- 
gagee. (J7armv.  e/ga?,  66Barb.,  232.)  A  chattel  or  personal  mortgage 
differs  in  its  structure  and  effect  entirely  from  a  mortgage  upon  real 
estate.  The  real  estate  mortgage  is  only  a  lien  and  conveys  no  title 
whatever.  The  personal  mortgage  transfers  the  title  at  once  subject 
to  a  defeasance  by  the  performance  of  the  condition  annexed.  A 
tender  before  or  after  due,  by  the  owner  of  the  equity,  would  not 
destroy  the  lien.  There  is  strictly  speaking  no  lien.  There  is  a 
transfer  of  title ;  and  only  by  keeping  the  tender  good  can  the  prop- 
erty be  held  free  of  the  mortgage." 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  event  and  order  of  reference  vacated. 

William  T.  Butler y  for  the  appellant. 

JoJm  L.  HULy  for  the  respondent. 

Opinion  by  Barnabd,  P.  J. ;  Dtkman,  J.,  concurred ;  Pbatt,  J., 
dissented. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  eventi 
order  of  reference  vacated. 
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ELIZABETH   LUHRS,    Appellant,  v.   STEPHEN    O. 
COMMORS,  Respondent. 

Summary  proceedings  for  holding  over  after  expiration  of  term  —  return  of  precept-^ 
it  cannot  be  made  returnable  the  day  after  it  was  issued  —  Cods  of  Civil  Procedure^ 
sec.  2238 — Voluntary  appearance  —  uoluzt  is  not  sufficient  to  confer  jurisdieUon  on 
Vie  justice. 

Appeal  from  a  judgment  of  the  County  Court  of  Kings  county, 
reversing  a  judgment  of  a  justice  of  the  peace. 

This  was  a  summary  proceeding  for  the  removal  of  a  tenant 
The  premises  were  rented  to  tlie  defendant  by  tlie  plaintiff  on  the 
17th  day  of  February,  1882,  for  the  term  of  one  month,  and  by  the 
month  from  that  time.  On  the  17th  day  of  June,  1882,  she  caused 
notice  to  be  served  on  him,  requiring  liim  to  remove  on  the  ITtli 
day  of  July,  1882.  On  that  day  siie  procured  a  summons  for  his 
removal,  returnable  July  18,  1882. 

The  court  at  General  Term  said  :  "  The  statute  is,  *  the  precept 
must  be  returnable  not  less  than  three  nor  more  than  five  daj^s  after  it 
is  issued,  except  that  where  the  proceeding  is  taken  upon  the  ground 
that  a  tenant  continuesin  possession  of  demised  premises  after  the 
expiration  of  his  term  without  the  permission  of  his  landlord,  and 
the  application  is  made  on  the  day  of  the  expiration  of  the  lease, 
or  on  the  next  day  thereafter,  the  precept  may,  in  the  discretion  of 
the  judge  or  justice,  be  made  returnable  on  the  day  on  which 
it  is  issued  at  any  time  after  twelve  o'clock  noon,  and  before  six 
o\*I(Jck  in  the  afternoon.'  (Code,  §  2238.)  It  will  be  seen,  therefore, 
that  it  was  competent  for  the  justice  to  make  the  pi-ecept  in  tliis 
proceeding  returnable  on  the  day  on  which  it  was  issued,  or  not  less 
tliaii  three  nor  more  than  five  days  thereafter,  but  not  the  next  day. 
These  statutory  proceedings  are  quite  technical  and  the  statutes 
must  be  strictly  pursued.  There  is  no  authority  for  such  a  sum- 
mons as  that  issued  in  this  case.  The  petition  presented  to  the 
r^^agistrate  was  sufficient  to  bestow  jurisdiction  of  the  subject,  but 
it  required  a  regular  precept  properly  served,  or  a  voluntary  appear- 
ance, to  confer  jurisdiction  of  the  person.  The  summons  issued 
wa^  irregular  and  insufficient  and  could  not  form  the  basis  of  anv 
judicial   proceeding.     Neither  was  there  any  appearance   to  give 
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jurisdiction  over  the  person.  The  return  of  the  justice  states  that 
•  the  defendant,  without  offering  to  put  in  a  written  answer,  should 
use  a  physician's  certificate  that  defendant's  wife  was  sick.  I  tohl 
hiin  if  lie  wanted  to  have  an  adjournment  or  a  trial  of  the  matter 
he  niust  file  a  written  and  sworn  answer,  which  he  failed  to  do,  and 
he  then  immediately  left  the  court  room.'  He  did  nothing  more 
than  enter  the  court  room,  show  the  certificate  to  the  magistrate, 
and  leave  the  room  without  uttering  a  word.  Tliis  was  not  an 
appearance  in  the  action,  and  so  no  jurisdiction  was  obtained  of  the 
person  of  the  defendant." 

The  judgment  of  the  County  Court  should  be  affirmed,  with  costs, 

A.  II.  D alley ^  for  the  appellant. 

3forris  <&  Pearsall,  for  the  respondent.  ' 

Opinion  by  Dykman,  J. ;  Barnard,  P.  J.,  concurred ;  Pratt,  J,, 
dissenting. 

Judgment  of  County  Court  affirmed,  with  costs. 


80  4a»{ 
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ELIZABETH  W.  BLAKE  and  Others,  Exkoutors,  etc.,  Appel- 
lants, V,  ELIZABETH  W.  BLAKE  and  Others,  Eespondents. 

WUl  —  wTien  persons  acting  as  executors  and  as  trustees  are  entitled  to  double  commifh 
sions — w?i€n  a  formal  decree  transferring  the  property  to  thein  as  trustees  is  ujuieces- 
sary  —  expenses  and  management  of  the  trust  —  wJien  they  must  he  wholly  borne 
by  ifie  tenants  for  life. 

Appeal  from  a  decree  of  the  surrogate  of  Richmond  county, 
^rendered  upon  an  accounting  of  the  plaintiffs  and  appellants. 

Two  questions  were  presented  by  the  appeal.  Anson  Blake  died 
in  May,  1 S68,  leaving  a  last  will  and  testament  by  which  he 
bequeathed  certain  legacies  paj^able  at  once  and  absolutely.  By  tlie 
tenth  clause  of  the  will  he  devised  and  bequeathed  to  his  exeeutt^r 
'•  all  the  rest,  residue  and  the  remainder  of  my  estate  real  and  per- 
sonal," in  trust  to  divide  the  same  into  five  parts  "  as  equal  in  value 
as  may  be."  The  executors  were  directed  to  receive  the  rents, 
issues  and  profits  of  the  residuary  estate  "  so  to  be  divided  as  afore- 
said," and  after  paying  thereout  aH  costs,  charges  and  expenses  of 
management  and  all  taxes,  to  apply  the  net  income  and  profits  of 
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one  of  said  shares  to  each  one  of  five  designated  children  of  testa- 
tor. Ten  per  cent  of  the  net  income  was  to  be  annually  reserved 
for  charitable  purposes,  to  be  distributed  in  accordance  with  a  scheme 
of  the  testator  to  be  carried  out  by  the  executors,  and  if  no  designa- 
tion of  a  charitable  purpose  was  made  under  the  plan  devised  in  the 
will,  then  the  executors  other  than  his  wife  and  son  were  to  dispose 
of  this  fund. 

The  children  of  the  testator  were  authorized  to  dispose  of  their 
shares  by  will,  and  if  they  did  not  the  share  went  to  the  children  of 
deceased  children,  and  if  there  were  none,  then  to  the  surviving 
children  and  the  chil(^n  of  deceased  children  to  take  parents'  share. 

The  testator's  will  was  proven  in  June,  1868.  There  has  never 
been  any  separation  of  the  estate  into  the  five  equal  shares,  but  the 
estate  has  been  kept  in  onq  body,  and  the  income  divided  and  dis- 
tributed as  if  the  estate  had  been  so  divided. 

The  executors  were  further  authorized  to  sell  the  residuary  estate, 
to  reinvest  the  proceeds,  to  buy  in  property  mortgaged,  to  execute 
conveyances,  to  keep  J;he  estate  insured,  to  pay  taxes  and  assessments 
and  expenses  out  of  the  income,  to  keep  accurate  accounts  and  to 
render  a  copy  annually  to  each  of  the  children  and  the  widow. 

There  have  been  repeated  settlements  of  the  estate  before  the 
surrogate  of  Kicbmond  county.  These  settlements,  while  they 
establish  the  amount  in  the  executors'  hands  and  legalized  the  charges 
made  against  the  same,  left  the  residue  still  in  the  executors'  hands 
for  management  under  the  will  and  according  to  its  provisions. 
One  of  the  children  is  now  dead  and  one-fifth  of  this  residue  is 
payable  to  the  children  of  the  deceased  child.  The  executors 
claim  commissions  as  trustees  in  addition  to  the  commissions  which 
they  have  received  in  full  as  executors  upon  the  Vhole  estate. 

The  court  at  General  Term  said :  "  The  case  seems  to  be  different 
from  the  case  of  HaU  v.  HaU  (78  N.  T.,  535).  In  that  case  the 
testator  gave  Margaret  J.  Hall,  his  daughter,  her  share  of  the  estate, 
payable  at  the  age  of  twenty-one.  The  executors  during  the  minority 
of  this  daughter  were  to  apply  the  income  to  her  support  and  pay 
over  at  its  termination.  This  was  one  of  the  common  incidents  of 
the  office  of  an  executor.  It  is  true  that  certain  trust  duties  and 
responsibilities  were  incident  to  it,  but  it  is  usual  and,  so  far  as 
I  can  discover,  has  never  been  considered  a  case  for  a  double  commis- 
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sion.  The  present  case  is  a  very  different  one.  The  executors  are 
to  divide  an  estate,  the  absolute  title  to  which  at  its  creation  is  vested 
in  no  one  absolutely.  Certain  persons  hive  a  life  estate,  and  beyond 
that  whatever  of  a  present  fee  there  may  be,  it  is  liable  to  be  divested 
by  death  before  the  time  for  the  distribution  conies.  In  the  meantime 
a  rigid  trust  in  and  over  it  is  created,  certain  cliarges  are  to  .be  inAde 
out  ot  income  and  the  net  proceeds  annually  distributed.  The  ordinary 
administration  has  been  comple1;(ed,  and  the  amount  of  the  residue 
duly  determined  by  judicial  decree.  If  it  was  necessary  that  an 
actual  separation  be  established  and  a  direction  that  the  executors 
hold  the  residue  as  trustees,  it  seems  that  a  final  accounting  as  execu- 
tors whereby  the  trust  estate  or  the  I'esidue  was  fixed  and  determined 
does  show  this.  There  was  no  need  of  a  clause  in  the  decree  that 
the  executors  should  hold  the  same  as  trustees.  This  result  followed 
the  decree.  The  actual  division  of  the  estate  into  five  parts  is  not 
necessary  to  initiate  the  trust.  It  was  toy  the  mutual  benefit  of  all 
that  the  estate  was  kept  together,  and  no  one  objected  at  the  settle- 
ments that  there  was  no  actual  division.  Legally  it  is  divided.  The 
shares  are  separate  and  each  gets  his  proper  income  therefrom, 
i^e  think  therefore  that  the  executors  are  entitled  to  fees  as  trustees. 
The  duties  imposed  on  the  executors  are  separable  from  those 
imposed  upon  them  as  trustees.  {Hurlburt  v.  Duranty  88  N.  Y., 
121.)  The  second  question  is  whether  the  expenses  of  management 
of  the  entire  estate  are  chargeable  solely  against  the  income.  This 
seems  to  be  plain  from  the  words  of  the  will,  "  all  costs^  charges 
and  expenses  attending  the  management  of  my  estate  and  all  taxes 
and  assessments  "  are  to  be  paid  "  thereout,"  that  is,  out  of  the  rents 
and  income.  The  "  net "  income  is  to  go  to  the  children.  This  is 
the  language  of  the  tenth  clause.  The  testator  is  still  more 
emphatic  in  the  eleventh  clause :  "  I  direct  them "  (the  executors) 
"  to  keep  all  the  perishable  part  of  my  estate  insured  *  *  *  to 
make  all  proper  repairs,  and  pay  all  taxes,  assessments,  rates,  costs^ 
charges  and  expenses  properly. chargeable  or  charged  on  my  estate 
out  of  the  income  of  said  estate. "  The  Jackson  children  are 
therefore  entitled  to  the  fifth,  without^  bearing  any  part  of  the 
expense  of  management.  That  must  all  fall  upon  the  life  estate. 
The  decree  of  the  surrogate  must  therefore  be  modified  accor- 
dingly, with  costs. 
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Charles  II,  Glover^  for  the  appellants. 

Homer  A,  Nelson^  for  the  respondent  Mary  M.  Martindale. 

A.  C.  MiUePj  for  infant  defendants,  Jacksons,  respondents. 

John  M,  Bowers^  for  infant  defendants  Daniel  E.  Moran. 

Anson  B.  Moran  and  Farley  Clark^  respondents. 

Opinion  by  Barnard,  P.  J. ;  Dtkaian  and  Prait,  JJ.  concurred. 

Decree  of  surrogate  modified  in  accordance  with  opinion ;  order 
to  be  settled  by  Justice  Barnard. 


In  the  Matter  of  ANDREW  HOOD. 

CobU  —  when  a  reteradl  by  an  appellate  court  of  a  judgment  mth  C09t$,  entUUs  (hs 
successful  party  to  the  costs  of  the  court  below. 

Motion  to  resettle  an  order  of  the  General  Term  made  February 
13,  1883,  in  pursuance  of  a  decision  of  that  court.  That  order 
revei*sed  a  decree  of  the  surrogate  requiring  the  appellant  Frederick 
Hood  to  pay  Maria  Louisa  Hood  a  large  sum  of  money  and  awarded 
the  appellant  one  bill  of  costs. 

The  court  at  General  Term  said :  "  There  was  no  misapprehension 
either  in  the  decision  or  the  order.  We  intended  to  reverse  the 
surrogate's  decree  with  costs,  and  we  intended  to  deal  with  the  , 
whole  subject  of  the  costs.  It  was  all  before  us,  'and  the  decree 
was  reversed  and  its  entire  efifect  reversed.  We  decided  that  the 
appellant  should  have  succeeded  before  the  surrogate,  and  if  he  had 
done  so  he  would  have  been  entitled  to  costs  there.  We  intended 
to  place  him  in  the  position  he  would  have  occupied  had  the  decree 
of  the  surrogate  been  in  his  favor.  It  is  claimed  that  no  costs 
should  have  been  awarded  against  Maria  Louisa  Hood,  for  the  reason 
til  it  she  was  not  a  party  to  the  proceedings.  What  is  meant  by 
this  was  not  very  clear.  The  decree  ordered  the  money  paid  to  her 
and  she  was  a  very  necessary  party  to  the  appeal  and*her  attorneys 
ap]>oared  for  her.  l^o  such  question  was  raised  on  the  appeal,  and  it 
must  have  been  assumed  that  she  was  regularly  brought  into  the 
appellate  court. 

"  While  it  may  be  assumed  that  when  an  appellate  court  awards 
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costs  the  effect  is  to  include  costs  of  such  court  only,  yet,  if  it 
assumes  to  deal  witli  the  whole  subject  and  wipes  out  and  reverses 
the  judgment  or  decree  appealed  frojn  with  costs,  t'lat  includes 
all  the  costs  of  all  the  inferior  courts.  {Murtha  v.  Gurleij^  92  X.  Y., 
359.,  unreported.)  Such  was  the  effect  allowed  by  this  court  to 
the  decision  of  the  Court  of  Appeals,  In  the  Matter  of  Walsh 
(89  N.  Y.,  453),  where  all  of  the  proceedings  below,  both  in  Special 
Term  and  General  Term,  were  dismissed  with  costs,  we  held  that 
the  court  intended  to  control  the  whole  subject  and  award  costs  iu 
the  lower  courts,  such  were  our  views  and  these  are  our  reasons  for 
the  order  complained  of." 

Edward  P,  Wilder^  for  the  executor. 

Roe  (&  Macklin^  for  William  and  Anna  Hood. 

Opinion   by  Dykman,   J. ;    Barnard,  F.   J.,  and  Pratt,  J.,  ^ 

concurred. 

Motion  for  resettlement  of  order  of  General  Term  denied,  with 
costs  and  disbursements. 


THE  FOTJGHKEEPSIE  SAVINGS  BANK,  Eespondent,  v. 
THE    MANHATTAN    FIRE  INSURANCE    COMPANY, 

Appellant,  Impleaded,  eto- 

Agenoy — wTien  a  fire  insurance  company  is  estopped  from  setUn^g  up  an  erroneoris 
statement  as  to  the  ownership  of  the  property,  which  was  inserted  in  the  policy  by  the 
mistake  of  its  agent 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  trial  of  this  action  by  the  court  without  a  jury. 

In  April  1869,  the  defendant  Edward  Cranston,  being  the. owner 
of  certain  land  in  Ulster  county,  executed  and  delivered  a  mortgagre 
on  the  same  accompanied  by  his  bond  to  Edgar  B.  Newkirk,  to  secure 
the  payment  of'  $800,  which  came  to  the  plaintiff  by  regular  assii^n- 
ment.  Cranston  procured  a  policy  of  insurance  on  the  house  u[)on 
the  premises  to  the  plaintiff.     Clay,  Merrill  and  Dubois  were  the 
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agents  of  the  Connecticut  Insurance  Company  at  Kingston  in  Ulster 
county,  and  through  them  the  plaintiff  obtained  several  renewals  of 
the  policy,  the  last  one  expiring  October  23, 1879.  The  loss,  if  any, 
was  payable  to  the  plaintiff  as  collateral  to  the  mortgage. 

At  the  expiration  of  the  last  renewal,  these  same  agents  for- 
warded by  mail  to  the  plaintiff  the  policy  in  suit  issued  by  the 
defendant  on  the  same  building,  with  mortgage  condition  sUps 
attached,  and  Edward  Cranston  paid  the  premium.  These  agents 
were  the  agents  of  the  defendant  at  Kingston,  and  without  the 
knowledge  of  the  plaintiff  had  ceased  to  be  the  agents  of  the  Con- 
necticut Company.  Previous  to  the  issuance  of  the  policy  in  suit, 
the  title  of  the  property  had  been  changed  by  the  foreclosure  of  a 
second  mortgage,  and  became  vested  in  the  defendant  Anna  Cran- 
ston, who  was  then  the  owner.  This  fact  was  then  unknown  to  the 
plaintiff,  the  defendant  and  the  agents,  and  no  representation  or 
request  of  any  kind  respecting  the  property  or  the  policy  were 
made  to  the  defendant  or  the  agents  by  any  person. 

The  property  was  destroyed  by  fire  June  25,  1881,  and  the  loss 
has  been  adjusted  at  $930.     The  mortgage  of  the  plaintiff  is  unpaid. 

It  was  found  by  the  trial  court  that  the  policy  constituted  an  agree- 
ment by  the  defendant  to  insure  the  house  described,  and  that  the 
mistake  made  by  the  agents  of  the  defendant  in. naming  the  owner 
was  not  caused  by  any  fraud  or.  misrepresentation.  That  by  the 
payment  and  acceptance  of  the  premium  the  owner  acquired 
the  right  to  the  benefit  of  the  insurance,  and  that  the  policy  was 
valid  as  to  the  plaintiff  and  the  owner.  Judgment  went  for  the 
plaintiff. 

The  court  at  General  Term  said  :  "  We  find  no  reason  to  qnestion 
its  correctness.  The  policy  was  delivered  and  the  premium  received 
with  full  purpose  of  insuring  the  building,  and  there  was  no  fraud  or 
misrepresentation.  Clearly  the  error  of  the  agents  cannot  be  set  up 
by  the  company  as  a  breach  of  warrantee,  and  the  policy  of  insur- 
ance should  be  applied  to  the  subject  and  interest  intended  to  be 
covered.     {Bidwell  v.  North  -  Western  Ins.  Co,,  19  N.  Y.,  182.) 

*'  The  just  rule  on  the  subject  now  is,  that  where  a  mistake  is  the 
fault  of  the  agent  the  insurer  is  bound  to  respond  on  the  contract 
actually  made. "  {Rowley  v.  Empire  Insurance  Company^  36  U. 
T.,  550.) 
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R*  Ff  WUJcinson^  for  the  appellant. 
R.  E.  Taylor^  iot  the  respondent. 

Opinion  by  Dykman,  J ;  Pbatt,  J.,  concurred ;  Basnabd^  P.  J., 
not  sitting. 
Judgment  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  x)n  the 
Relation  of  SAE'AH  B.  KIEK  kf.  al.  v.  GEOEGE  W. 
WEIANT,  AS  SnsBOGATE  OF  the  County  of  Rockland, 
ROBERT  ALLEN,  Jr.,  and  SARAH  M.  DOIN  irr  al. 

Surrogate  —  not  disguaUJUd  from  acting  hy  reason  of  hie  hamng  been  aUomey  for 
the  testator  at  the  time  of  hii  death —  he  is  not  dieguaiifled  because  he  may  be  called 
as  a  witness  by  the  contestants —  Oode  of  atU  Procedure,  sec.  2496. 

Application  for  a  writ  of  prohibition,  to  prohibit  the  surrogate 
of  Rockland  county  from  proceeding  with  the  probate  of  the  will  of 
Elisha  Ruckman,  deceased. 

The  papers  in  the  proceedings  alleged  that,  at  the  time  of  making 
the  will  and  for  three  years  previous  to  the  death  of  Elisha  Ruck- 
man,  the  surrogate  of  Rockland  county  was  the  attorney  and  counsel 
for  deceased,  and  that  at  the  time  of  his  death  he  was  his  attorney 
in  three  actions  pending  in  this  court  and  in  the  courts  of  Uuited 
States.  That  he  was  well  acquainted  with  the  deceased  during  his 
lifetime,  and  knew  the  surroundings  of  the  deceased,  his  mental  and 
physical  condition,  and  the  influences  that  surrounded  him.  This 
motion  was  made  before  th^  surrogate,  who  refused  to  entertain  it. 

It  was  claimed  that  the  surrogate  was  disqualified,  because ;  1st. 
He  was  the  attorney  and  counsel  of  "deceased  up  to  the  time  of  his 
death,  and  that  the  actions  are  still  pending  and  undetermined,  and 
which  actions  and  their  staiita  may  be  affected  by  the  probate  of 
this  will.  2d.  That  he  was  a  necessary  and  material  witness  to  the 
contestants  on  the  probate  of  the  will. 

The  court  at  General  Term  said:  "The  surrogate  is  not  dis- 
qualified by  the  provision  of  section  2496  of  the  Code  of  Civil 
Procedure.  That  section  only  applies  to  subscribing  witnesses 
to  wills   or   to  witnesses  to  establish   non-cupative  wills.      The 
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expression,  witness  to  a  will,  has  a  defirilte  meaning  in  law.  It 
does  not  irfean  all  witnesses  who  can  be  called  in  support  of  a 
will,  but  only  those  who  are  subscribing  witnesses,  properly  so 
called,  and  those  by  whose  testimony  wills  as  such  are  to  be  proven. 
The  surrogate  is  not  generally  disqualified.  lie  was  an  attorney  for 
a  testator  in  certain  actions  which  the  deceased  had  pending  before 
and  at  the  time  of  his  death.  These  actions  are  in  no  way  affected 
by  the  proof  of  the  will,  and  the  surrogate  has  ceased  to  be  an  attor- 
ney in  them.  It  is  not  claimed  that  the  relator  wished  the  surrogate 
as  a  witness  for  her  upon  her  contest  in  reference  to  the  probate  of 
the  will.  It  is  claimed  that  possibly  the  surrogate  by  his  dealings 
with  the  deceased  may  have  formed  an  opinion  as  to  his  capacity  to 
make  a  will  or  as  to  its  having  been  obtained  by  undue  influence  or 
fraud.  The  papers  show  that  the  surrogate  did  not  draw  the  will^ 
had  no  knowledge  of  its  execution,  or  in  fact  that  there  was  a  will 
until  after  the  decedent's  death.  The  case  then  simply  is  this: 
when  the  capacity  of  a  testator  is  disputed,  if  a  surrogate  has  lived 
in  the  community  with  the  deceased  testator  and  in  common  vrith 
them  may  be  supposed  to  know  of  his  capacity  he  may  be  disquali- 
fied as  surrogate.     We  deem  the  law  to  be  otherwise. 

The  motion  for  a  writ  of  prohibition  should  therefore  be  denied, 
with  costs. 

George  V.  Brower^  for  contestants  Sarah  B.  Kirk  and  others. 

Daniel  P,  Batmard^  for  contestants  John  and  James  Boylan. 

Seth  B.  Cole^  for  George  W.  Weiant,  surrogate. 

Opinion  by  Barnard,  P.  J ;  Dtkman  and  Pratt,  J  J.  concniTed. 

Motion  for  writ  of  prohibition  denied,  with  costs^ 


David  B.  Iserman,  as  sole  Executor^  etc.,  of  James  Isbrmak, 
Deceased,  Respondent,  v.  Tunis  D.  Seaman,  a^  Administrator^ 
etc.,  (?/*  Jane  Iserman,  Deceased,  Ajypellamt.  —  Order  granting 
injunction  reversed,  with  costs  and  disbursements.  Opinion  by 
Barnard,  P.  J.  Dykman,  J.,  not  sitting. 

Thomas  H.  Bowles,  hy  Guardian,  Rcapovdent.v.  Frederick  Habeb- 
MANN,  Appellant.  — Judgment  affirmed,  with  costs.     Opinion  by 

i>VKMAX,  J. 
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Georob  W.  FAiiNAM  and  another,  Appellants,  v.  Hall  F.  Baldwin 
and  another,  Respondents,  —  Judgment  affirmed,  with  costs. 
Opinion  by  Pratt,  J. ;  Dykman,  J.,  not  sitting. 

John  Fallon,  Respondent^  v,  Rosanna  Lawlkr,  Appeilant, — 
Judgment  reversed  and  a  new  trial  granted,  costs  to  abide  event, 
order  of  reference  vacated.     Opinion  by  Barnard,  P.  J. 

Albert  V.  Meeks,  Executory  etc..  Respondents,  v.  John  C.  Rankin 
and  another,  Appe7la?ifs.  —  Order  refusing  to  vacate  order  direct- 
ing payment  of  money  affirmed,  with  costs.  Opinion  by  Bar- 
nard, r.  J. ;  Dykman,  J.,  dissenting. 

OsoAR  F.  Archer,  v,  Thomas  W.  Radford.  — Motions  denied,  with 
ten  dollars  costs.     Opinions  by  Justices  Barnard  and  Prati. 

In  the  Matier  of  John  Pierce  an  Imprisoned  Debtor.  —  Motion 
for  reargument  denied,  with  ten  dollars  costs.  Opinion  by 
Barnard,  P.  J. 

The  People  of  the  State  op  New  York,  Respondents,  v.  Jere- 
miah Whfik,  Appellant  —  Conviction  affirmed.  Opinion  by 
Pratt,  J. 

Aaron  B.  WnrrLocK,  Respondent,  v.  William  J.  Sexton,  Adminis- 
trator, etc,  Appellant,  —  Judgment  affirmed,  with  costs.  Opinion 
by  Barnard,  P.  J. 

CorroN  W.  Bkan,  Appellant,  v.  James  0.  Cole,  Sheriff^,  etc^ 
Respondent,  — Order  denying  new  trial  for  newly  discovered  evi- 
dence affirmed,  with. costs  and  disbursements.  Opinion  by  Pratt, 
J. ;  Dikman,  J.,  not  sitting. 

John  S.  Harris  v,  Aaron  Healy.  Respondent,  David  Van  Wart, 
Appellant,  Impleaded,  etc. — Order  affirmed,  with  costs  and 
disbursements.     Opinion  by  Barnard,  P.  J. 

Alexander  Hamilton  and  othere,  Respondents,  v,  Charles  Godfrey 
Gunther  and  others,  Appellants.  —  Judgment  upon  order  that 
the  demurrers  of  appellants  were  frivolous  affirmed,  with  costs. 
Opinion  by  Dykman,  J. 

Theodore  B.  Gates,  Appellant,  v.  Henry  S.  Young  and  others, 
Respondents. —  Order  staying  examination  reversed,  with  costs  and 
disbursements.     Opinion  by  Pratt,  J. ;  Dykman,  J.  not  sitting. 

William  C.  Farleigh,  Respondent,  v.  Aaron  Berwin,  Appellant, 
ImpUaded,  etc.  Order  referring  action  reversed,  with  costs  and 
disbursements.     Opinion  by  Barnard,  P.  J. 

Ida  S.  Bush,  Respondent,  v.  AVilliam  B.  Post  and  others.  Appel- 
lants. —  Order  refusing  leave  to  assignee  of  judgment  creditor  to 
become  party  defendant  affirmed,  with  costs  and  disbursements. 
Opinion  by  Dykman,  J. ;  Pratp,  J.,  not  sitting. 

Sarah  F.  Hunter,  Admi7iistratrix,  Respondent,  v,  Joseph  J. 
Little  and  another.  Appellants.  —  Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event.  Opinion  by  Barnard,  P.  J. ; 
Pratt,  J.,  not  sitting. 
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Phillips  Weeks,  Respondent^  v,  William  H.  Claj^k  and  others, 
Appellants.  —  Order  refusing  to  set  aside  sale  aflSrmed,  with  costs 
and  disbursements.     Opinion  by  Pratt,  J. 

Jame»  Roach  v.  Benjamin  Odell,  Sheriff.  —  Order  changing  place 
of  trial  reversed,  with  costs  and  disbursements,  defendant  to  stipu- 
late as  offered  by  Mr.  Dickey.  Opinion  by  Barnabd,  P.  J.,  and 
Dykman,  J.' 

In  the  Matter  of  Final  Accounting  of  Swane  Autrop,  Adminis- 
trator.  —  Motion  for  re-settlement  of  order  denied,  with  ten  dollar* 
costs.     Opinion  by  Dykman,  J. 

Henry  Hoffman,  Appellant^  v.  William  S.  Marrin  and  others^ 
Respondents,  —  Order  granting  stay  affirmed,  with  costs  and 
disbursements.     Opinion  by  Dykman,  J. 

Jans  Jaoobsen  Froqner,  Respondent^  v.  Dampseibs  Selskabbt^ 
"  Thingvalla"  etc..  Appellant.  —  Order  denying  motion  to  make 
complaint  more  definite  and  certain  affirmed,  with  costs  and 
disbursements.     Opinion  by  Dykman,  J. 

John  O'Brien,  Respondent,  v.  The  State  of  N"ew  York,  Appel- 
lant. —  Decision  of  state  board  of  audit  affirmed,  with  costs. 
Opinion  by  Dykman,  J. 

'  George  M.  Curtis  and  others.  Appellants,  v.  Fannie  S.  Gebkne, 
Respondent.  —  Order  affirmed,  with  costs  and  disbursements. 
Opinion  by  Pratt,  J. ;  Dykman,  J.,  not  sitting. 

Margaret  Hjckey,  as  Administratrixy  Appellant,  v.  The  Sylvak 
Lake  Ore  and  Iron  Company,  Respondent.  —  Judgment  affirmed^ 
with  costs.     Opinion  by  Pratt,  J7;  Barnard,  P.  J.,  not  sitting. 

Mary  N.  Johnson,  as  sole  Scecutrix,  etc.,  Respondent,  v.  John  !• 
Lawrence  and  others.  Appellants.  —  Part  of  judgment  appealed 
from  affirmed,  with  costs.  Opinion  by  Pratt,  J. ;  Barnard,  P. 
J.,  not  sitting. 

David  G.  Bryant,  Respondent,  v.  Lloyd  Stevens  and  others,  Appel- 
lants. —  Judgment  and  order  denying  new  trial  affirmed,  with 
costs.     Opinion  by  Dykman,  J. 

John  W.  Blauvelt,  as  Execxitor,  Respondent,  v.  William  B.  Sixkhjh, 
Appellant,  Impleaded,  etc.  —  Judgment  affirmed,  with  costs. 
Opinion  by  Dykman,  J. 

Catherine  E.  Dodge,  Respondent,  v.  Frederick  M.  St.  John^ 
Appellant.  —  Judgment  affirmed,  with  costs.  Opinion  by  Bar- 
nard, P.  J. ;  Pratt,  J.,  not  sitting. 

Thomas  Coxhead,  Appellant,  v.  The  Brooklyn,  Bath  and  Conet 
Island  Eailroad  Company. — Exceptions  overruled  and  order 
dismissing  complaint  affirmed,  with  costs.  Opinion  by  Barnard^ 
P.  J. ;  Pratt,  J.,  not  sitting. 

William  H.  Pink,  Jr.,  Respondent,  v.  Catherine  L.  Barbkrib  and 
another,  Appellants.  —  Judgment  and  order  refusing  to  modify 
same  affirmed,  with  Costs.     Opinion,  by  Barnard,  P.  J. 
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John  Heed,  Appellant  and  Reapondmvt^  v.  Geokob  MoConneli* 
and  Walter  L.  Gardner,  Appellants  and  Beapondenta.  —  Judg- 
ment appealed  from  by  defendants  aflSrmed, .  with  costs.  Part 
of  judgment  appealed  from  by  plaintiffs  aflSrmed,  with  costs. 
Opinion  by  Barnard,  P.  J. 

£mor  Haines  and  othei^s,  Appellants^  v.  William  C.  Herriok  and 
others,  Respondents.  —  Judgment  and  order  dismissing  coinplaint 
affirmed,  with  costs.  Opinion  by  Pratt,  J. ;  Dykman,  J.,  not 
sitting.  • 

Hiram  Clark,  Appellant,  v,  Sidney  Stillman  and  others,  Commis- 
sion e7*8  ^  Highways,  Respondents.  —  Judgment  affirmed,  with 
costs.     Opinion  by  Dykman,  J. ;  Barnard,  P.  J.,  not  sitting. 

James  Mahon,  Jr.,  Respondent,  v.  John  Noon,  Appellant.  —  Judg- 
ment and  order  denying  new  trial  affirmed,  witn  costs.  Opinion 
by  Barnard,  P.  J. ;  Pratt,  J.,  not  sitting. 

James  W.  Murphy,  Respondent,v.  John  C.  Orr  and  others,  Appel- 
lants. —  Judgment  and  order  denying  new  trial  affirmed,  with 
costs.     Opinion  by  Pratt,  J. ;  Dykman,  J.,  not  sitting. 

John  Baizley,  Respondent,  v.  James  H.  Workman  and  another^ 
Appellants.  —  judgment  and  order  denying  new  trial  affirmed, 
witn  costs.     Opinion  by  Barnard,  P.  J. 

Charles  Roht,  v.  Henry  Y.  Attrill.  —  Order  directing  payment 
of  money  to  receiver  reversed,  with  costs  and  disbursements  and 
motion  denied,  with  ten  dollars  costs.  Opinion  by  Dykman,  J. ; 
Pratt,  J.,  not  sitting. 

The  First  National  Bank  of  Helena,  Montana  Territory, 
V.  James  K.  O.  Sherwood.  —  Judgment  affirmed,  with  costs.. 
Opinion  by  Dykman,  J. 

The  People  of  the  State  of  New  York  ex  rd.  Samuel  B.  Duryea, 
V,  The  Brooklyn  Park  Combossioners,  Respondents.  —  Writ  of 
certiorari  quashed,  with  costs  to  each  of  the  respondents  answering 
separately.     Opinion  by  Pratp,  J. 

James  0.  Debevoisb,  as  Administrator,  etc.,  Appellant,  v.  Thb 
New  York,  Lake  Erie  and  Western  Eailroad,  Respondent.  — 
Judgment  and  order  denying  new  trial  affirmed,  with  costs* 
Opinion  by  Dykman,  J. 

Catherine  Lookwood,  Adm,vnistratrix,  etc.y  Appellant,  v.  The  New 
York,  Lake  Erie  and  Western  Railroad,  Respondent  —  Order 
dismissing  complaint  denying  new  trial  and  judgment  reversed 
and  new  trial  granted,  costs  to  abide  event.     Opini'on  by  Pratt,  J. 

Charles  B.  Walter,  Plaintiff,  v.  Oliver  W.  Barnes  and  another. 
Defendants.  —  Exceptions  overruled  and  order  granting  nonsuit 
affirmed  and  judgment  ordered  thereon,  with  costs.  Opinion  by 
Barnard,  P.  J. ;  Pratt,  J.,  not  sitting. 

James  Brinning,  Appellant,  v.  Mary  J.  Powell,  Respondent-^ 
Judgment  affirmed,  with  costs.     Opinion  by  Dykman,  J. 
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GusTAV  Danhoff,  Respondents  v,  William  H.  Burbank,  Appel- 
lant. —  Judgment  of  county  court  affirmed,  with  costs.  Opinion 
by  Dykman,  J. 

C.  Coles  Dusenbury,  Respondent^  v.  Mutual  Union  Telegraph 
Company,  Appellant,  ^—  Judgment  affirmed,  with  costs.  Opinion 
by  Prati',  JT  ;  Dykman,  J.,  not  sitting. 

Charlks  Stewart  and  othera,  Respondents^ «;.  William  D.  Marvel, 
Appellant  —  Judgment  as  modified  reversed  and  new  trial 
granted,  costs  to  abide  event.  —  Order  of  reference  vacated. 
Opinion  by  Barnard,  P.  J. 

Samukl  F.  Cowdrey  and  another.  Appellants^  v,  Jeremiah  O'Con- 
nkll  and  another,  Respondents,  —  Judgment  affirmed,  with  costs. 
Opinion  by  Barnard,  P.  J. ;  Pratt,  J.,  not  sitting. 

Patrick  F.  Duffy,  Respondent^  v.  TnE  New  York  and  Manhattan 
Bkach  Railway  Company,  Appellant. — Judgment  and  order 
denying  new  trial  reversed,  and  new  trial  granted,  costs  to  abide 
event.     Opinion  by  Barnard,  P.  J. ;  Pratt,  J.,  not  sitting. 

Eosaxna  C.  McGuiRi^.,  Respondent^  v.  Philip  O'Brien,  Appel- 
lanL  —  Judg^nent  and  order  denying  new  trial  affirmed,  with 
costs.     Opinion  by  Dykman,  J. ;  Pratp,  J.,  not  sitting. 

The  Pkoplk  of  thk  State  of- New  York  ex  rel,  Amelia  M.  Robin- 
son, Respondent^  V,  Michael  O'Kekfe,  yl/yxZ/^^^/i^. — Judgment 
reversed  and  writ  dismissed,  with  costs.     Opinion  by  Prait,  J. 

William  Barnicti',  Appellant^  v.  J.  Monroe  Taylor,  Respoiidr 
ent. — Judgment  affirmed,  with  costs.     Opinion  by  PRArr,  J. 

William  Consklyea,  Appellant^  ^^  Dudley  Blanch ard  and  John 
H.  O'Rourkk,  Resjjondent^  Impleaded,  etc*  —  Judgment  appealed 
from  by  plaintiff  reversed  and  new  trial  granted,  costs  to  abide 
event.  (Jpinion  by  Barnard,  P.  J. 
.  William  Conselyea,  Appellant^  v.  Dudley  Blanchard  and  John 
H.  O^iiouRKEy  Responde?its.  Gkorge  F.  Drew  and  Charles  L. 
BucKi,  Appellants^  Impleaded,  etc, —  Judgment  appealed  from  by 
defendants  Bucki  and  Drew  reversed  and  new  trial  granted,  costs 
to  abide  event.     Opinion  b}^  Barnard,  P.  J. 

William  B.  Ditmars,  Respondent,  v.  Abraham  M.  Levy,  Appel- 
lant, Impleaded,  etc.  —  Judgment  and  order  denying  new  trial  and 
order  of  2d  of  March,  I8S3,  discontinuing  action  as  to  same  defend- 
ants affirmed, with  costs.     Opinion  by  Pratt,  J. 

Thomas  Malonky,  AppeUa?it,  v.  The  Brooklyn  CrrY  Railroad 
CoMP ANY,  Respondent, — Judgmen t  affirmed,  with  costs.  Opinion 
by  Pratt,  J. 

Gi:oRGE  E.  Apsley,  Appellant,  v.  John  Wood,  Respondent, — 
Motion  to  dismiss  appeal  granted,  with  costs  of  motion  ;  order 
setting  aside  judgment  moditied  by  making  it  optional  with  plain- 
tiff to  refer  or  not  and  as  so  modified  affirmed,  with  costs  and 
disbursements.     Opinion  by  Barnard,  P.  J. 
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William  S.  Petebkin,  Appelleni^  v,  Catherine  Costello,  Respond- 
ent, —  Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event.     Opinion  by  Dykman,  J. 

Frederick  A.  Schroeder  and  another  Respondents^  v.  John  Lear 
and  another,  Appellants.  —  Order  affirmed,  with  costs  and  dis- 
bursements.    Opinion  by  Prati',  J. 

The  People  of  the  State  of  New  York  v.  The  Board  of 
Trustees  of  the  Village  of  Flushing.  —  Order,  affirmed,  with 
costs  and  disbursements.  Opinion  by  Dykman,  J. ;  J^arnard,  P. 
J.,  not  sitting. 

Winifred  Cooper,  Administi^dtrix^  eto.^  Appellant,  v.  The  New 
York,  Lake  Erie  and  Western  Railroad  Company,  Respond- 
ent. —  Order  setting  aside  verdict  and  dismissing  complaint  and 
judgment  thereon  reversed  and  new  trial  granted,  costs  to  abide 
event.     Opinion  by  Barnard,  P.  J. :  Pratt,  J.,  not  sitting. 

John  Larkin,  v,  Agnes  Misland,  Appellant,  and  Louisa  Misland, 
Respondent,  - —  Order  confirming  report  affirmed,  with  costs  and 
disbursements.     Opinion  by  Dykman,  J. ;  Pratt,  J.,  not  sitting. 

Bernard  Miller,  Appellant,  v.  The  City  of  Newburgh-,  Respond^ 
ent,  — Reargumeot  ordered.     Barnard;  P.  J.,  not  sitting. 

John  Higgins,  Respondent,  v.  The  General  Trans- Atlantic  Com- 
pany, Appellant.  — Order  setting  aside  nonsuit  and  granting  new 
trial  reversed,  with  costs.     Opinion  by  Dykman,  J. ;  Pratt,  J.,  not 

'   sitting. 

John  D.  Christie,  Respondent,  v.  Charles  W.  Oi^dfield,  Appei- 
lant,  —  Judgment  and  order  denying  new  trial  afl^rmed,  with 
costs.     Opinion  by  Barnard,  P.  J. 

Daniel  W.  Travis,  Respondent,  v,  Elbert  P.  James,  Appellant — 
Order  affirmed,  for  non-submission  of  papers  according  to  order 
of  General  Term. 

Elias  Howard,  as  General  Guardian,  etc.,  Appellant,  v.  Phkbb 
Stillwell  and  others,  Respondents.  —  Order  admitting  to  probate 
will  of  George  Stillwell  affirmed,  with  costs.  Opinion  by  Bar- 
nard, P.  J. 

Ernst  W.  Fischer  and  others.  Appellants,  v.  Wilhelmina  Mohr, 
Respondent.  —  Decree  of  surrogate  reversed  and  proceedings 
remitted.     Opinion  by  Barnard,  JP.  J. 

The  People  of  the  State  of  New  York  ex  ret.  Smfth  v. 

Emil  SoHrtiLLEiN  and  others. — Order  granting  writ  of  rrumdamus 
affirmed,  upon  opinion  at  Special  Term.     Dykman,  J.,  disjenting. 

Edward  C.  Pease,  Respondent,  v.  William  Kenny  and  another, 
Appellants.  —  Judgment  reversed  and  new  trial  granted,  costs  to 
abide  event.     Opinion  by  Pratt,  J. ;  Barnard,  P.  J.,  not  sitting. 

In  the  Matter  of  the  Distribution  of  Surplus  Moneys  of  John 
0.  Zahbt.  —  Decree  of  surrogate  affirmed,  with  costs.  Opinion 
by  Barnard,  P.  J. ;  Dykman,  J.,  dissenting. 
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Carman  Smith,  Respondents  v.  Christopher  Rislky,  AppeUa/ni,^^ 
Judgment  reversSd  and  new  trial  granted,  costs  to  abide  eyent. 
Opinion  by  Barnard,  P.  J. 

Charles  F.  Strohn,  Respondent,  v.  The  New  York,  Lake  Eeib 
AND  Western  Railroad  Company,  Appellant  —  Judgment 
affirmed,  with  costs.     Opinion  by  Barnard,  P.  J. 

Henry  C.  Demming,  Respondent^  v,  Edward  M.  Parrott,  AppeU- 
la/at.  —  Judgment  and  order  denying  new  trial  affirmed,  with 
costs.     Opinion  by  Dykmanj  J.  ;  Pratt,  J.,  not  sitting. 

John  Trrus,  Respondent,  v.  The  Jewell  Milling  Company,  Appd- 
lant.  —  Judgment  and  order  denying  new  trial  affirmed,  with 
costs.     Opinion  by  Pratt,  J. 

John  A.  Husson,  Appellant,  v.  "William  G.  OppENHifiiM,  Respond- 
ent—  Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event.     Opinion  by  Barnard,  P.  J. ;  Pratt,  J.,  not  sitting. 

Dederiok  Tragmar,  AppelUunt,  v,  John  M.  Sagar  and  others, 
Respondents.  — Judgment  affirmed,  with  costs.  Opinion  by 
Pratt,  J. 

William  G.  Ward,  Appellant,  v.  The  Town  of  Southfield  and 
another,  Respondents.  —  Judgment  affirmed,  with  costs.  Opinion 
by  Dykman,  J.  « 

John  Dunn,  Appellant,  v.  Henry  P.  Journeay,  Respondent  — 
Judgment  and  order  denying  new  trial  affirmed,  with  costs. 
Opinion  by  Pbait,  J. 

The  Kings  County  Fire  Insurance  Company,  AppeUant,v.  Hjlnnah 
Stephens,  Respondent — Judgment  affirmed,  with  costs.  Opinion 
by  Pratt,  J. 

The  New  England  GRANriE  Works,  Respondents,  v.  EDHmn) 
DoANE,  Sheriff,  etc.,  Aj^eUant  —  Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event.     Opinion  by  Dykman,  J. 

In  the  Matter  of  the  Application  of  Edward  B.  Long,  to  oomfbi 
AN  Accounting.  —  Order  affirmed.     Opinion  by  Brown,  J. 

Robert  C.  Clapp  and  another,  £aiecutors,  etc.,  v.  Thomas  R.  Hawley 
and  others.  —  Judgment  appealed  from  modified  in  accordance 
with  opinion.  Order  to  be  settled  by  Justice  Barnard.  Opinion 
by  Barnard,  P.  .J 

Mary  McCullough,  as  Administratrix,  etc.,  v.  Thomas  R.  Sharp, 
Recfiiver,  etc.  —  Judgment  and  order  denying  new  trial  affirmed, 
with  costs.     Opinion  by  Barnard,  P.  J. 

Philando  C.  Langdon,  Respondent,  v.  Charles  E.  Evans,  Appdr 
lant  —  Judgment  reversed  and  new  trial  granted,  costs  to  aWde 
event.     Opinion  by  Barnard,  P.  J. ;  Pratt,  J.,  not  sitting. 

In  the  Matter  of  the  Guardianship  of  Milton  J.  B.  Moor^  a 
Minor.  —  Order  of  surrogate  affirmed,  with  costs  and  disb'^rte- 
ments.     Opinion  by  Pratt,  J. 
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The  People  of  the  State  of  JTew  York  ex  rel.  The  New  Yokk 
AND  Hablem  Kailboad  Gompany,  Appdlcmtj  v.  Hiram  Roger8 
and  others,  Respondents,  —  Order  affirmed,  with  costs  and  dis- 
bursements. Opinion  by  Dykman,  J. ;  Barnard,  P.  J.,  not 
sitting. 

The  Duplex  Safety  Boiler  Company,  Appeltcmt^  v.  C.  Henry 
Garden  tod  others,  Respondents.  —  Order  setting  aside  verdict 
and  judgment  thereon  reversed  and  new  trial  granted,  costs  to 
abide  the  event.  Opinion  by  Barnard,  P.  J. ;  Pratt,  J.,  not 
sitting. 

Charles  J.  Sutphbn,  Administrator,  eto.j  AppeUa/ntj  v.  Margaret 
A.  MoTT,  and  others,  Respondents, — Decree  of  surrogate  so  far 
as  it  directs  the  payment  of  Margaret  Mott's  claim  reversed,  with 
costs. 
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j^etrtetnlrer,  1883. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  bkl. 
JOHN  SWINBURNE,  Respondent,  v.  MICHAEL  N. 
NOLAN,  Appellant. 


Aetian  to  try  tUie  to  office —  right  of  the  relator,  after  Judgment  in  hiefawJT^  to  i 
the  salary  received  by  the  defendant — how  he  shatUd  plead  hie  claim —  Chde  ef 
CUtfU  Proeedv/rey  eec.  1958. 

In  this  action,  brought  to  determine  the  title  to  the  office  of  Mayor  of  the  city  of 
Albany,  a  verdict  was  rendered  in  favor  of  the  relator  and  a  Judgment  entered 
declaring  him  entitled  to  the  office.  Thereafter,  upon  the  application  of  the 
relator,  an  order  was  made  allowing  him  to  file  and  serve  a  "suggestion  or 
statement,  or  supplemental  complaint,"  alleging  that  he  had  sustained  damages 
to  the  amount  of  $4,005.43  by  reason  of  the  defendant's  having  drawn  the 
salary  of  the  office  up  to  the  time  of  the  entry  of  the  judgment;  and  requiring 
the  defendant  within  twenty  days  from  the  service  of  a  copy  of  the  said  sug- 
gestion or  statement,  or  supplemental  complaint,  upon  his  attorney,  to  file  hi£ 
answer  thereto  duly  verified. 

Held,  that  as,  under  section  1958  of  the  Code  of  Civil  Procedure,  the  relator  is 
entitled  to  recover  his  damages  in  the  same  action  in  which  his  title  to  the 
office  is  established,  and  as  the  claim  for  damages  cannot  be  set  forth  in 
the  original  complaint,  but  must  be  alleged  in  some  manner  after  the  judgment 
upon  the  right  to  the  office  has  been  rendered,  the  order  was  properly  granted, 
except  in  so  far  as  it  compelled  the  defendant  to  answer  the  suggestion 
under  oath. 

That  this  provision  should  be  stricken  out  of  the  order,  and  that  as  so  modified 
it  should  be  affirmed. 
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Appeal  from  an  order  made  at  the  Albany  Circuit  granting  leave 

.  to  the  relator,  after  verdict  and  final  judgment  in  this  action,  to  file 

and  Berve  a  suggefition  or  statement,  or  supplemental  complaint, 

claiming  to  recover  damages  against  the  defendant,  and  requiring 

the  defendant  to  file  his  answer  thereto  duly  verified. 

The  action  was  brought  to  determine  the  title  to  the  office  of 
mayor  of  the  city  of  Albany.  The  complaint  alleged  that  the  rela- 
tor was  duly  elected  to  the  office,  and  that  the  defendant  had 
illegally  intruded  into  and  usurped  the  same,  and  prayed  relief  that 
the  relator  be  adjudged  entitled  to  the  office,  and  for  costs  and  the 
imposition  of  a  fine  of  $2,000  upon  the  defendant.  There  was  no 
allegation  in  the  complaint  i^verring  or  claiming  damages,  or  pray- 
ing any  relief  for  damages. 

The  defendant  allowed  a  default  at  the  trial,  and  a  verdict  was 
entered  that  the  relator  was  duly  elected  to  the  office  and  judg- 
ment was  rendered  accordingly.  The  judgment  was  given  on 
the  25th  day  of  June,  1883.  Four  days  afterwards  the  relator 
presented  the  following  verified  supplementary  suggestion :  "And 
now,  at  this  day,  to  wit,  the  29th  day  of  June,  in  the  year  1883, 
at  the  City  Hall,  in  the  city  of  Albany,  before  the  justice  of 
the  Supreme  Court,  there  holding  the  circuit,  comes  the  said  John 
Swinburne,  the  above  named  relator,  and,  according  to  the  statute 
in  such  case  made  and  provided,  suggests  to  the  said  court  and 
alleges  by  way  of  supplement  to  the  complaint  herein  that  he, 
the  said  John  Swinburne,  h.'^.th  sustained  damages  to  the  amount 
of  $4,005.43,  by  reason  of  the  usurpation  by  the  said  Michael  N. 
Nolan  of  the  office  of  mayor  of  the  city  of  Albany,  in  the  judgment 
herein  mentioned ;  and  the  said  John  Swinburne  also,  in  like  man- 
ner, alleges  and  suggests  upon  information  and  belief  that  the  said 
Michael  N.  Nolan  has,  since  the  complaint  herein  was  found, 
received  from  the  chamberlain  of  the  city  of  Albany  as  salary 
belonging  and  appertaining  to  said  office  of  Mayor,  for  and  during 
the  period  of  his  usurpation  of  said  office,  namely,  from  the  2<l  day 
of  May,  1882,  up  to  June  22,  1883,  the  said  sum  of  $4,005  43, 
which  said  sum  belonged  of  right  to  tl^e  said  John  Swinburne  and 
not  to  the  said  defendant. 

Wherefore  the  said  John  Swinburne  prays  judgment  for  his  said 
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damages  according  to  the  form  of  the  statute  in  such  case  made  and 
provided." 

The  order  appealed  from  provided  "  that  the  relator  have  leave 
to  file  and  serve  said  suggestion  or  statement,  or  supplemental  coin- 
plaint,  and  that  the  defendant  within  tvrentj  days  after  the  service 
npon  his  attorney  of  a  copy  of  said  suggestion  or  statement^  or 
supplemental  complaint,  file  his  answer  thereto  duly  verified." 

E.  Cov/nirymcm^  for  the  appellant. 

H&n/ry  Smithy  for  the  respondent. 

BOABDMAN,  J. : 

Section  1953  of  the  Code  of  Civil  Procedure  says,  that  when  a 
final  judgment  has  been  rendered  upon  the  rights  to  an  ofBce  in 
favor  of  the  person  alleged  to  be  entitled  thereto,  he  may  recover 
in  the  aomie  action  against  the  defendant  the  damages,  etc  This 
shows  that  the  proceeding  to  recover  these  damages  is  to  be  taken 
after  the  judgment  has  been  rendered.  If  damages  are  to  be 
recovered,  there  must  be  some  trial  and  that  must  be  had  after  the 
judgment  on  the  right  to  the  office.  As  a  preliminary  to  such  trial 
there  must  be,  according  to  all  good  practice,  some  allegation  of 
the  relator's  right  to  damages  and  some  response  thereto  of  the 
defendant,  or  a  failure  to  respond.  Such  an  allegation  could  not  be 
contained  in  the  original  complaint,  for  it  is  not  until  ctfter  judgment 
on  the  right  to  the  office  that  the  relator  can  allege  his  right  to  the 
damages.  Indeed  it  is  doubtful  whether  he  has  any  cause  of  action 
for  the  damages  before  judgment  establishing  his  right  to  the  office. 

Furthermore,  if  the  allegation  of  damages  were  contained  in  the 
original  complaint,  it  may  be  doubted  whether  any  damages,  could 
be  recovered  which  *  accrued  after  the  service  of  the  complaint 
While  on  the  other  hand,  the  actual  damages  might  be  the  with- 
holding of  a  salary  down  to  the  time  of  the  judgment  on  the  right 
to  the  office. 

We  think  then,  that  the  Code  contemplated  that  the  allegationa 
of  damages  should  be  made  after  the  judgment  upon  the  right  to 
the  office. 

Another  consideration  may  be  stated.  The  daim  to  the  offioe, 
although  often  made  in  part  by  the  relator,  is  in  theory  always 
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made  on  the  part  of  the  people.  The  theory  always  is  that  the 
people  alone  have  the  right  to  remove  the  UBorper  of  an  ofBce. 
When  the  people  have  done  this  and  have  established  the  right  of 
another  person,  viz.,  the  relator,  he  may  then  have  for  himself  a 
claim  of  damages.  This  he  may  assert  in  the  same  action  by  a 
continued  proceeding. 

There  can  be  no  objection,  as  to  such  proceeding,  in  following 
the  provisions  of  the  Eevised  Statute.  (2  E.  S.,  582,  §  34,  etc.) 
The  abolition  of  the  writ  of  gyo  wa/rrcmto  only  changed  the  form. 
The  remedies  remained,  and  one  of  those  remedies  was  the  recovery 
of  damages. 

Under  section  439  of  the  Code  of  Procedure,  this  recovery  of 
damages  was  to  be  "  Jy  action?^  It  is  said  that  in  the  original  bill 
it  was  "  in  the  action."  However  this  may  be,  the  Code  of  Pro- 
cedure, as  above  cited,  is  conclusive  that  the  recovery  is  to  be  "  in 
the  same  action." 

For  the  reasons  above  given  the  claim  for  damages  cannot  be 
set  forth  in  the  original  complaint,  but  must  be  alleged  in  some 
manner  after  the  judgment  upon  the  right  to  the  office.  The  Code 
of  Civil  Procedure  must  then  have  intended  that  the  practice  of 
the  Eevised  Statutes  should  be  substantially  followed.  The  Eevised 
Statute  practice  does  not  require  a  defendant  to  answer  the  sugges- 
tions unless  he  chooses  to  do  so,  nor  was  he  required  to  answer 
under  oath.  These  requirements  should  therefore  have  been  omitted, 
and  the  order  is  in  that  respect  modified. 

Without  indicating  that  the  present  proceeding  should  have  been 
by  Special  Term  order,  the  defendant's  rights  are  not  harmed  by 
the  modification  suggested,  or  by  an  affirmance  of  the  order,  since 
such  action  leaves  him  in  the  position  where  he  claims  he  should 
rightfully  be,  and  where  the  court  below  may  proceed  promptly  to 
adjust  the  rights  of  the  parties  as  the  law  requires. 

The  order  as  modified  is  handed  to  the  elerk  to  be  certified  od 
request  to  the  parties  to  the  action. 

Lbabnied,  p.  J.,  and  Booebs,  J.,  concurred. 

The  order  on  file  is  as  follows.: 

"  An  appeal  from  an  order  of  the  Special  Term  entered  in  the 
Albany  county  clerk's  office  in  the  above  entitled  action  on  the  29th 
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day  of  June,  1883,  having  been  brought  to  argument  and  after 
heariDg  Henry  Smith,  Esq.,  of  counsel  for  the  respondent,  and 
Edwin  Countryman,  Esq.,  of  counsel  for  the  appellant ;  it  is  ordered, 
that  the  order  so  appealed  from  be  modified,  so  as  to  read  as  fol- 
lows, after  the  recital  therein : 

Ordered^  That  the  relator  have  leave  to  file  and  serve  said  sig- 
gestion  or  statement  or  supplemental  complaint,  and  that  tie 
defendant  within  twenty  days  after  the  service  upon  his  attorney 
of  a  copy  of  said  suggestion  or  statement  or  supplemental  com- 
plaint, have  leave  to  file  an  answer  thereto,  and  that  this  actiom 
stand  over  until  July  30,  1883,  at  3.30  p.  m.,  at  the  City  Hall  in  the 
city  of  Albany,  to  which  time  and  place  this  court  is  to  be  adjourned^ 
with  leave  to  either  party  to  make  such  application  or  motion 
herein  as  said  party  may  be  advised. 

And  it  is  further  ordered,  that  said  order  as  so  modified  be  and 
the  same  is  affirmed,  without  costs  to  either  party. 


]  90    488 
I  aOapftS 

jyil  ADEIAN    ISELIN,   Jr.,   aot   OOLTTMBUS    O'D.    ISEUN, 

Rbspondknts,  «.  HENRY  ROWLANDS,  Appellant. 

Anion  —  mwA  be  brought  by  the  real  party  in  inteteet — an  agent  holding  eammerdal 
paper  for  coUecUon  cannot  sue  thereon. 

One  to  whom  commercial  paper  has  been  indorsed  and  who  holds  it  as  an  agent 
for  the  purpose  of  collection  only,  cannojt  maintain  an  action,  thereon  in  his  own 
name. 

Appeal  from  a  judgment  in  favor  of  the  plainti£^  entered  upon 
tlie  report  of  a  referee. 

namUton  Harris^  for  the  appellant. 

A.  d^  W,  Lcmsvngy  for  the  respondents. 

Learned^  P.  J, : 

There  is  a  circumstance  in  this  case  which  is  not  clearly  explained, 
and  which  seems  unaccountable  under  ordinary  fair  dealing. 

On  the  19th  of  May,  1881,  Messrs.  Badollet  &  Co.  agreed  to  the 
compromise  with  defendant.     The  amount    of  their  claims  thuip 
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compromised,  or  intended  to  be  compromised,  was  stated  at  about 
$2,200,  and  included  the  two  drafts  in  suit.  And  on  or  before  July 
twentieth,  the  defendant  paid  Badollet  &  Co.  the  twenty-five  per 
cent,  at  which  their  debt  was  compromised.  It  is  now  claimed  that 
at  the  time  of  such  compromise  and  of  such  payment,  Badollet  & 
Co.  did  not  own  the  drafts,  but  that  they  had  ti'ansferred  them  to 
the  "Comptoir  d'Escompte  de  Geneve,"  which  was  the  owner. 
Thus  the  plaintiff  must  claim  that  Badollet  &  Co.  practiced  a  fraud 
on  the  defendant  by  assuming  to  coihpromise  debts  which  did  not 
belong  to  them. 

But  we  do  not  deem  it  necessary  to  discuss  the  merits  of  this  case. 
One  difficulty  meets  us  at  the  outset.  The  plaintiffs  allege  that 
they  are  the  lawful  holders  and  owners  of  the  drafts,  and  that  the 
amount  thereof  is  due  from  defendant  to  them.  The  defendant 
denies  this  and  alleges  that  the  drafts  were  only  delivered  to  the 
plaintiffs  for  presentation,  and  that  they  are  not  the  owners  or  holders. 

The  plaintiffs  by  their  own  letter  say  that  they  are  the  agents  of 
the  Comptoir  d'Escompte  for  collecting  the  drafts.  The  referee 
finds,  as  a  matter  of  fact,  that  the  indorsements  of  the  drafts  and 
their  delivery  to  plaintiffs  were  for  the  special  purpose  of  collection. 
But  on  this  the  referee  held  that  the  plaintiffs  became  holders  and 
owners  of  the  drafts,  and  as  trustees  of  an  express  trust,  were  enti- 
tled to  maintain  the  action. 

There  is  no  doubt  that  proof  of  the  indorsement  to  the  plaintiffs 
was  prima  facie  evidence  that  they  were  owners.  But  that  was 
contradicted  by  the  other  proof  on  which  the  referee  found,  as  the 
fact  plainly  was,  that  such  indorsement  and  delivery  were  for  the 
special  purposes  of  collection,  and  by  the  plaintife'  own  statement 
that  they  were  agents  for  the  Comptoir  d'Escompte*  The  fact 
also  that  the  plaintiffs,  on  being  informed  by  the  defendant  of  the 
compromise  with  Badollet  &  Co.,  made  no  objection  and  asserted 
no  rights,  as  owners,  to  the  drafts,  is  further  evidence,  if  any  were 
needed,  that'  they  were  in  possession  of  the  drafts  only  as  agents,  if 
not  for  Badollet  &  Co.,  at  least  for  the  Comptoir  d'Escompte. 

We  have  then  the  question  whether  one  who  is  only  an  agent  for 
collection,  and  has  possession  of  commercial  paper  only  in  that 
capacity,  can  sue  thereon  in  his  own  name.  It  seems  hardly  neces- 
saiy  to  quote  section  449  of  the  Code,  identical  in  part  with  section 
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Ill  of  the  old  Qode,  that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest.  This,  has  now  been  the  law  for 
many  years.  Before  the  passage  of  the  old  Code  the  rule  was 
different.  And  often  it  was  necessary  that  an  action  should  be 
prosecuted  by  one  who  was  not  the  real  party  in  interest,  as  for 
instance,  in  the  case  of  assignments  of  contracts  other  than  cominer- 
cial  paper.  Hence,  decisions  prior  t^  the  adoption  of  the  Code  are 
often  inapplicable.  Ajid  even  in  earlier  decisions  under  the  Code, 
the  new  doctrine  was  hardly  accepted  in  its  full  force.  But  recent 
decisions  are  conclusive  against  the  plaintiffs.  BeU  v.  Tilden  (16 
Hun,  346)  is  almost  exactly  like  tjie  present  case.  Hays  v.  HatJiom 
(74  N.  Y.,  486)  is  to  the  same  effect.  The  case  of  Wetmore  v. 
Hegemcm  (88  id.,'  69),  cited  by  plaintiffs,  was  one  where  the 
assignment  of  the  cause  of  action  to  the  plaintiff  was  in  trust  for 
certain  purposes  so  as  to  give  him  an  interest  therein.  And  it  does 
not  affect  a  case  like  this  where  there  was  no  assignment  to  the 
plaintiffs  and  no  interest  given  to  them  in  the  subject  matter ;  but 
where  they  were  mere  agents  of  other  persons  with  no  interest 
themselves. 

Nor  were  the  plaintiffs  trustees  of  an  express  trust.  The  plain- 
tiffs cite  CoThsiderant  v.  Briabcme  (22  N.  Y.,  389),  decided  by  a 
bare  majority.  But  in  that  case  the  contract  was,  by  its  terms, 
payable  to  the  plaintiff,  described  therein  as  agent.  So  again,  the 
plaintiffs  cite  Devol  v.  Barnes  (7  Hun,  342).  There,  too,  the  plain- 
tiff undertook  to  collect  certain  claims  as  his  own  and  acquired  an 
interest  therein.  But  in  the  present  case  we  have  the  case  of  plain- 
tiffs who  are  mere  agents  for  collection.  If  they  are  agents,  then 
*  their  principals  are  the  owners. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event,  referee  discharged. 

iioABDMAN  and  BoGKVS,  JJ.,  concurred. 

Judgment  reversed,  new  trial  granted,  referee  disohaiged,  oosli 
to  abide  event. 
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JOHN  MoNEABY,  Respondknt,  v.  HERBERT  D.  OHASE, 

Appellant. 

JiuUce  cfthepeace^JurudieHon  of,  ever  an  aeikm  commenced  ly  the  iseue  qfa  ewm- 
mane  and  an  order  of  arrest,  not  ejected  bff  the  order  being  vacated — Chde  cf  OMl 
Procedttrc,  eecs,  2877,  2901,  2902. 

Where  an  action  for  a  wrongful  injury  to  personal  property  is  commenced  in  a 
Justice's  Court  by  the  service  of  a  summons  returnable  forthwith,  accompanied 
by  an  order  of  arrest,  the  jurisdiction  of  the  justice  does  not  depend  upon  the 
sufficiency  of  the  affidavit  upon  which  the  order  of  arrest  was  made,  but  upon 
the  service  of  the  summons,  and  it  still  remains  though  the  order  be  set  aside 
as  improperly  granted. 

Appbal  from  a  judgment  of  the  Saratoga  County  Oourt,  affirm- 
ing a  judgment  of  a  Justice's  Court. 

The  action  was  brought  to  recover  damages  for  wrongfully  and 
maliciously  over-driving  and  beating  a  horse  and  breaking  and  injur- 
ing a  carriage,  which  plaintiff  claimed  resulted  in  damage  to  him  in 
the  amount  of  $125.  Judgment  was  rendered  against  defendant 
for  $102  damages  and  seven  dollars  costs. 

The  action  was  commenced  by  the  service  of  a  summons  returna- 
ble forthwith,  accompanied  by  an  order  of  arrest,  by  virtue  of  which 
the  defendant  was  arrested  and  brought  before  the  justice  the  same 
day.  The  defendant,  on  being  brought  before  the  justice,  objected  to 
the  regularity  of  the  proceedings  and  the  jurisdiction  of  the  justice, 
on  the  ground  that  the  affidavit  upon  which  thd  order  of  arrest  was 
granted  was  wholly  insufficient,  and  on  the  further  ground  that  the 
undertaking  was  insufficient.  These  objections  were  overruled  by 
the  justice,  and  the  cause  was  tried  and  judgment  rendered  as 
above  stated. 

Charles  S.  Lester j  for  the  appellant. 

Z.  Vm*ney,  for  the  respondent 

Leasnbd,  p.  J. : 

The  Code  provides  in  section  2901  Aat  a  justice  of  the  peace 
may  set  aside  the  order  of  arrest.  This  is  a  new  power  and  one 
which,  in  this  respect,  makes  a  court  of  a  justice  of  the  peace  simi- 
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lar  to  courts  of  general  jurisdiction.  The  power  to  set  aside  the 
order  of  ari^est  implies  tliat  jurisdiction  of  the  action  remains  after 
the  order  is  set  aside  ;  and  that  jurisdiction  does  not  depend  on  the 
order  or  its  being  {)rop6rly  issued.  This  is  made  certain  Dy  the  fol- 
lowing section  (2902),  which'  expressly  declares  that  the  discharge  of 
the  defendant  from  arrest  before  judgmeut,  as  prescribed  in  tlie  last 
section,  does  not  affect  the  jurisdiction  of  the  justice  over  the 
action,  which  must  proceed  as  if  it  had  been  commenced  in  the 
ordinary  manner.  Here  again  the  justices  court  is  made  similar  to 
a  court  of  general  jurisdiction,  in  which  an  order  of  arrest  may  be 
set  aside  without  affecting  the  jurisdiction.  It  is  probably  with  this 
view  that  the  new  Code  provides  for  the  service  of  a  suinmons  with 
the  order  of  arrest.  (Sec.  2877.)  Thus  the  order  of  arrest  is  made 
only  ancillary  to  the  process  by  which  the  action  is  commenced. 
Hence  the  order  of  arrest  may  be  set  aside,  while  the  jurisdiction 
acquired  by  the  service  of  the  summons  remains. 

From  these  considerations  it  would  seem  that,  whether  or  not  the 
afSdavit  and  undertaking  were  sufficient  to  authorize  the  order  of 
arrest,  yet  the  justice  had  acquired  jurisdiction  by  the  service  of  the 
summons.  The  defendant  however  urges  that  section  2902  only 
provides  that  the  discharge  of  the  defendant  from  arrest  does  not 
affect  the  jurisdiction;  but  does  not  provide  that  the  refusal  to 
discharge  the  defendant  shall  have  the  same  effect.  Hence  the 
defendant  argues  that,  as  the  justice  refused  to  discharge  him  from 
arrest,  jurisdiction  was  lost  and  the  action  could  not  proceed.  But 
this  is  plainly  illogical.  There  is  no  reason  why  the  justice  should 
lose  jurisdiction  by  refusing  to  discharge  the  defendant,  when  he 
would  not  lose  it  by  discharging  him.  The  plain  meaning  of  all 
these  sections  is  that  the  justice's  jurisdiction  does  not  depend  on  the 
validity  of  the  order  of  arrest,  but  only  on  the  service  of  the  summons. 

This  new  provision  is  excellent.  It  obviates  the  necessity  of 
reversing  a  just  judgment,  merely  for  some  little  imperfection  in 
the  affidavit  or  undertaking,  upon  which  an  order  of  arrest  was 
obtained. 

Nothing  has  been  said  in  the  argument  before  us  as  to  reversing 
the  refusal  to  discharge  the  defendant  from  arrest,  and  leaving  at  the 
same  time  the  judgment  in  force.  We  have  therefore  not  examined 
that  question.     And  it  would  seem  to  be  unimportant. 
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Without  meaning  to  indicate  therefore  that  the  aflSdavit  was  or 
was  not  insuflScient,  or  the  irregularity  in  the  undertaking  was  or  was 
not  material,  we  think  the  justice  had  jurisdiction,  for  the  reason 
above  stated,  and  that  the  judgment  should  be  a£Srmed  with  costs. 

BoABDMAN  and  BooKEs,  JJ.,  concurred. 

Judgment  afi&rmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NE^  YORK,  Abpsx. 
LANT,  V.  THOMAS  FITZPATRICK,  EESPONDBirt. 

Grand  Jurors — cH^ecMans  to  the  constihUionality  of  the  law  under  which  they  were 
drawn — when  such  directions  cannot  he  raised  hy  a  person  held  to  atoait  the  action 
of  such  grand  jury  —  quashing  of  the  indictment—-  chaUenge  to  the  panel  or  array  ~^ 
discharge  of  the  panel  by  the  justice —  Code  of  Oriminal  Procedure,  see.  288. 

The  defendant  had  been  held  to  await  the  action  of  the  grand  jury  to  be  convened 
at  the  May  term  of  the.  Albany  Oyer  and  Terminer.  Before  the  grand  jurors 
were  sworn  the  defendant  appeared  by  counsel  and  filed  a  paper  objecting  to 
the  grand  jurors,  upon  the  grounds  that  they  had  been  selected  under  an  uncon- 
stitutional law  and  had  not  been  drawn  from  the  gi-and  jury  box  of  the  county, 
but  from  the  petit  jury  box,  and  prayed  the  court  to  discharge  them.  By  con- 
sent the  motion  stood  over  without  prejudice  to  the  defendant's  rights,  or  to 
the  right  and  duty  of  the  court,  the  objection  to  any  indictment  which  might 
be  found  to  be  considered  and  determined  with  the  same  force  and  effect  as  if 
decided  prior  to  the  organization  of  the  grand  jury.  An  indictment  was  found 
against  the  defendant.  8om^  three  months  thereafter  an  order  was  made  fai 
the  said  Oyer  and  Terminer  directing  that  as  to  this  defendant  the  body  impan- 
neled  as  a  grand  jury  be  set  aside  and  discharged  as  of  the  date  of  the  first  pre* 
sentation  of  the  objections;  that  the  said  indictment  against  him  be  not  received 
and  stand  as  quashed;  that  such  order  take  effect  as  of  May  seventh;  that 
nothing  therein  was  to  affect  the  action  pf  the  said  grand  jurors  as  to  persons 
not  having  made  such  objections. 

Held,  that  the  order  was  obviously  inconsistent,  as  a  grand  jury  could  not  be 
discharged  as  to  some  of  the  persons  indicted  and  remain  as  to  the  others,  nor  . 
could  a  grand  jury  be  discharged  retroactively  as  was  attempted  to  be  done 
by  this  order. 

That,  even  assuming  the  order  to  have  been  made  on  the  seventh  day  of  May, 
there  was  the  further  difiiculty  that  it  quashed  or  set  aside  an  indictment  which 
had  not  then  been  found. 

The  objections  raised  in  this  case  were  precisely  the  same  as  those  raised  in  the 
Petrea  case,  in  which  the  Court  of  Appeals  held  that  where  an  indictment  had 
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been  found,  by  a  grand  juiy  drawn  under  the  same  law  and  in  the  same  manner 

as  the  one  whose  action  was  now  questioned,  it  should  not  be  quashed  upon 

defendant's  motion. 
MUd,  that  the  fact  that  in  this  case  the  objections  were  raised  and  the  motion  to 

quash  was  made  before  the  indictment  was  found  did  not  furnish  a  reason  for 

sustaining  the  order;  that  an  indictment  cannot  be  quashed  before  it  i^  iound' 
That  the  paper  filed  was  in  effect  a  challenge  to  the  panel  or  array,  and  was 

forbidden  by  section  238  of  the  Code  of  Criminal  Procedure. 
That  the  discharge  of  the  panel  could  not  be  sustained  under  the  provisions 

contained  in  the  said  section,  which  authorizes  the  court  "in  its  discretion" 

to  discharge  the  panel  for  the  reason,  among  others,  that  the  required  number 

of  ballots  was  not  drawn  from  the  grand  jury  box  of  the  county,  because; 
l8t.  If  it  was  a  wise  exercise  of  his  discretion  to  discharge  the  panel  as  to  the 

defendant,  the  same  discretion  would  have  required  him  to  discharge  it  as  to 

all  the  persons  indicted  by  it. 
2d.  That  as  the  Court  of  Appeals  had  decided  in  the  Petrea  case  that  indictmento 

found  by  such  a  grand  jury  were  valid,  it  was  an  improper  exercise  of  the  die- 

cretion  vested  in  the  judge  to  set  aside  a  panel. 
The  subject  of  the  appealability  of  the  order  was  not  considered. 

Appeal  from  an  order  of  the  Court  of  Oyer  and  Terminer  of 
Albany  county,  setting  aside  and. discharging  a  grand  jury  and- 
quashing  an  indictment. 

At  the  May  term,  1883,  of  the  Albany  Oyer  and  Terminer,  the 
defendant,  who  had  theretofore  been  held  to  await  the  action  of 
the  grand  jury,  appeared  by  counsel  and  filed  objections  to  the 
persons  about  to  be  sworn  in  as  grand  jurors,  alleging  that  they  had 
been  selected  under  an  unconstitutional  law  (chap.  532  of  1881), 
and  had  not  been  drawn  from  the  grand  jury  box  of  the  county,  ^ut 
fi'om  the  petit  jury  box,  and  asked  that  they  be  not  sworn  in  but 
discharged. 

The  People,  by  their  district  attorney,  objected  to  the  entertain- 
ing of  such  motion,  and  replied  that  they  had  been  drawn  by  the 
proper  officer  from  the  only  box  in  existence  from  which  to  draw 
grand  jurors ;  that  they  had  been  duly  summoned  as  grand  jurors, 
and  that  they  were  good  and  lawful  men  drawn  from  the  body  of 
the  county.  By  consent  4;he  argument  stood  over  until  the  coming 
in  of  the  grand  jury. 

The  grand  jury  was  sworn  in  and  thereafter  made  their  present- 
ments, one  being  against  the  defendant,  and  thereupon  the  defendant 
moved  to  have  said  indictment  set  aside  upon  the  same  grounds  upon 
which  he  had  objected  to  the  organization  of  the  grand  jury.    There- 
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after  the  court  decided  that  as  to  the  defendant  the  grand  jury  should 
be  discharged  and  the  indictment  set  aside ;  making  also  the  same 
order  as  to  several  other  cases,  where  similar  objections  had  been 
made  at  the  May  Oyer  and  Terminei,  in  1882.  From  that  order 
the  People  appealed . 

D.  Cody  Eerrioh,  district  attorney,  for  the  appeUant. 
HeiUy  <6  Samiitany  for  the  respondent. 

BoA£DMAN,  J. : 

The  defendant  had  been  held  to  await  the  action  of  the  grand 
jury  to  convene  at  May  Term,  1883,  of  the  Albany  Oyer  and 
Terminer.  Before  the  grand  jurors  were  sworn  in,  the  defendant 
by  counsel  appeared  and  filed  a  paper  containing  certain  objections 
to  the  grand  jury  and  prayed  the  court  to  discharge  them.  The 
district  attorney  opposed  this  application.  It  was  thereupon  con- 
sented by  both  parties  that  the  motion  should  stand  over  without 
prejudice  to  defendant's  rights  or  to  the  right  and  duty  of  the  court ; 
that  if  an  indictment  should  be  found,  the  objections  should  be 
considered  and  determined  with  the  same  force  and  effect  as  if 
decided  prior  to  the  organization  of  the  grand  jury. 

The  grand  jury,  then  organized,  found  an  indictment  against  the 
defendant.  About  three  months  thereafter  an  order  was  made 
in  said  Oyer  and  Terminer  that,  as  to  said  defendant,  the  body 
impanneled  as  a  grand  jury  be  set  aside  and  discharged  as  of  the 
date  of  the  first  presentation  of  the  objections ;  that  the  said  indict- 
ment against  the  defendant  be  not  received  and  stand  as  quashed ; 
that  such  order  was  to  take  effect  as  of  May  seventh ;  that  nothing 
therein  was  to  affect  the  action  of  said  grand  jurors  as  to  persons 
not  having  made  such  objections. 

From  this  order  the  people  appeal  and  counsel  on  each  side 
desire  that  the  case  may  be  considered  and  disposed  of  on  the 
main  question,  rather  than  upon  any  technical  ground  which  does 
not  dispose  of  the  merits. 

In  the  first  place  there  is  an  obvious  inconsistency  in  the  order. 
A  grand  jury  cannot  be  discharged  as  to  some  of  the  persons 
indicted  and  remain  as  to  the  others.  If  discharged  as  to  some,  it 
it  must  be  discharged  as  to  all.     Otherwise  there  would  or  might 
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be  two  grand  juries  at  the  same  time,  because  the  section  which  pro 
vides  for  discharging  a  grand  jury  requires  the  summoning  of 
another.     (Code  of  Criminal  Pro.,  §  238.) 

Again,  it  is  obvious  that  when  a  body  of  men  bAve  been  sworn 
and  impanneled  as  a  grand  jury  and  as  such  have  found  indictments, 
they  may  be  discharged  as  having  finished  their  labors.  But  they 
cannot  be  discharged  retroactively,  as  is  attempted  in  this  order;, 
so  that  the  order  shall  take  effect  as  of  a  date  prior  to  their  action 
as  a  grand  jury.  Undoubtedly  the  indictments  found  by  them  may 
for  good  cause  be  quashed.  But  that  ip  a  very  different  matter. 
No  order  of  the  court,  taken  subsequent  to  the  finding  of  the 
indictment,  can  alter  the  fact  that  a  body  of  men,  summoned  as  a 
grand  jury,  were  not  discliarged  but  acted  as  such  and  found  the 
indictment. 

But  counsel  on  both  sides  express  the  wish  that  this  appeal  should 
be  considered  as  if  the  order  had,  in  fact,  been  made  on  the  seventh 
of  May.  And,  therefore,  we  pass  over  the  inconsistencies  above 
mentioned.  Still  they  seem  to  have  occurred  to  the  learned  justice, 
because  the  order  not  only  discharges  the  grand  jury  nunc  pro  itmCj 
which  could  not  have  been  done,  but  it  also  quashes  or  sets  aside 
the  indictment.  And  thus  we  have  the  further  difficulty  that  an 
order  which  is  to  take  effect  May  seventh  quashes  or  sets  aside  an 
indictment  which  had  not  then  been  found.  That  is,  it  qaashes 
it  in  advance.  The  learned  justice  well  expresses  in  his  opinion 
the  doubt  as  to  what  the  order  should  be. 

Let  us  next  inquire  whether  the  order  was  proper  so  far  as  it 
quashed  the  indictment.  The  objections  raised  are  precisely  those 
urged  in  the  Petrea  case.  (1  N.  T.  Crim.  R.,  198,  233 ;  28  Hun, 
440.)  It  was  in  that  case  held  by  the  Court  of  Appeals,  affirming 
the  decision  of  this  court  and  of  the  Court  of  Sessions,  that  where 
an  indictment  had  been  found  by  a  grand  jury,  drawn  under  this 
very  law  and  in  the  very  manner  now  in  question,  it  should  not  be 
quashed  on  the  defendant's  motion.  It  cannot  be  necessary  or 
proper  to  argue  that  question  again.  "Whatever  else  may  have  been 
said  in  thp  opinion  of  the  Court  of  Appeals,  that  principle  was  abso- 
lutely decided  and  such  decision  should  govern.  The  Oyer  and 
Terminer  then  should  not,  in  this  case,  have  quashed  the  indict- 
ment     We  tliink  the  learned  justice  must  have  seen  that  his  decisicm 
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in  this  respect  was  contrary  to  the  law  of  the  Petrea  case,  for  a  large 
part  of  his  opinion  is  made  up  of  citations  of  authorities  principally 
from  other  States  tending  to  show  that  the  decision  of  the  Court  of 
Appeals  is  wrong,  and  that  an  indictment  found  by  a  grand  jury . 
selected  under  an  unconstitutional  law  should  be  quashed  on  the 
defen  iant's  motion. 

It  is  suggested,  however,  that  although  an  indictment  after  it  is 
found  ought  not  to  be  quashed  upon  the  grounds  urged  in  the 
Petrea  case,  yet  if  these  grounds  T«^ere  presented  to  the  court  before 
the  indictment  was  found,  as  a  reason  for  quashing  it  after  it  should 
be  found,  then  the  decision  in  the  Petrea  case  would  not  apply  and 
the  indictment  should  be  quashed.  But  this  cannot  be.  That  deci- 
sion held  that  no  constitutional  right  of  the  defendant  was  invaded 
by  holding  him  to  answer  under  the  indictment,  although  the  same 
facts  appear  there  as  appear  here.  An  indictment  cannot  be  quashed 
before  it  is  found.  After  it  is  found  the  facts  now  alleged  present 
no  reason  for  quashing  it,  as  was  decided  in  the  Petrea  case.  Hence 
the  same  facts  can  never  be  a  ground  forgjuashing  an  indictment, 
because  until  an  indictment  shall  be  found  a  motion  to  quash  cannot 
be  made. 

But  again,  this  order  discharges  the  grand  jury,  or  the  body  so 
called,  and  by  agreement  of  counsel  we  are  to  consider  the  order  as 
if  it  had  been  made  May  seventh. 

The  first  objection  to  this  part  of  the  order,  which  is  obvious,  is 
that  just  stated,  viz.,  that  on  ^  motion  by  a  person  held  to  trial  the 
court  assumed  to  discharge  the  grand  jury  as  to  him  and  allow  it  to 
stand  as  to  others.  How  could  such  an  order  be  properly  made  at 
the  opening  of  the  court  or  at  any  other  time?  Would  the  court, 
on  the  seventh  of  May,  have  summoned  another  especially  for  this 
defendant?  Would\the  court  have  charged  the  one  grand  jury  to 
inquire  as  to  all  crimes,  except  those  of  Thomas  Fitzpatrick,  and 
the  other  to  inquire  as  to  his  only  ?  It  is  plain  that,  even  when  we 
treat  this  order  as  one  made  at  the  opening  of  the  court,  it  is  incon- 
sistent with  itself. 

Again  there  are  more  serious  objections.     This  paper  filed'  by  the 
defendant,  call  it  by  any  name  he  may  please,  is  really  in  effect  a 
challenge  to  the  array.     This  is  a  well  known  term  wTiich  calls  for 
Hun— Vol.  XXX        63 
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no  definition.     Similar  objections  were  defined  to  be  a  challenge  in 
the  Petrea  case.     (28  Hun,  440 ;  1  N.  T.  Or.  E.,  198,  233  ) 

Now  the  Code  of  Criminal  Procedure  (§  238)  forbids  any  chal- 
lenge to  the  panel  or  to  the  array  of  a  grand  jury.  The  counsel 
for  the  defendant  urges  that  this  section  does  not  prevent  objectiouB 
made  before  the  grand  jury  is  impanneled.  But  a  challenge  is  an 
I  objection  made  to  the  swearing  in  and  impanneling  of  the  grand 
jury,  not  an  objection  made  after  they  are  sworn  in  and  impanneled. 
Such  has  been  the  ordinary  meaning  of  the  word,  and  in  that  sense 
the  legislature  must  have  used  it  when  it  forbade  challenges  to  the 
pannel  or  array.  It  would  be  trifling  to  enact  a  section  which 
meant  that  challenges  to  the  panel  or  array  could  not  be  made  after 
a  grand  jury  was  sworn  in  and  impanneled,  but  might  be  made 
before. 

The  learned  justice,  however,  takes  another  view  and  thinks  that 
the  challenges  to  the  panel  or  array,  which  are  forbidden  by  this 
section,  are  challenges  to  a  legal  panel  or  array  of  grand  jurors  and 
not  challenges  to  an  ilJegal  panel.  One  would  suppose  there  was 
not  much  necessity  to  prohibit' challenges  to  the  panel  or  array  of  a 
legal  grand  jury.  The  section  means  just  what  it  says,  that  is,  that 
challenges  or  objections  to  the  panel  or  array  of  the  grand  jury  can 
no  longer  be  taken.  It  was.  evidently  thought  that,  as  the  gnmd 
jury  was  only  an  accusing  body,  it  was  unnecessary  to  give  an  accused 
person  the  right  to  make  objections  to  the  details  of  its  selection. 

If  the  Code  had  not  forbidden  challenges  of  this  kind,  still,  under 
the  decision  of  the  Petrea  case,  we  do  not  see  how  this  could 
be  allowed.  If  the  law  in  question  were  unconstitutional  this 
could  not  be  asserted  by  a  party  whose  rights  it  did  not  affect 
(Cooley  Const.  Lim.,  163 ;  People  v.  B.  K  and  C.  /.  R.  R.  Co,^ 
per  Finch,  MS. ;  Town  of  Pierrepoint  v.  ZovelesSj  72  N.  T.,  211.) 
And  the  decision  in  the.  Petrea  case  was  that  the  defendant's  con- 
stitutional rights  were  not  invaded  by  holding  him  to  answer  the 
indictment  and,  therefore,  not  invaded  by  the  mode  of  selecting  die 
grand  jury.     {Friery  v.  The  People^  2  Keyes,  425.) 

The  learned  judge,  however,  places  this  order  on  another  ground. 
Section  238,  above  cited,  after  forbidding  challenges,  provides  that 
the  court  may  in  its  discretion,  discharge  the  grand  jury  and  order 
a  new  one  to  be  summoned  for  any  of  several  causes,  among  them. 
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**  That  the  requisite  number  of  ballots  was  not  drawn  from  the  grand 
jury  box  ©f  the  county."  We  can  hardly  understand  how  the 
order  appealed  from  could  have  been  made  in  the  exercise  of  that 
discretion,  because  the  leai-ned  justice  says  in  his  opinion  that 
"  whenever  it  plainly  appears  that  every  safeguard  of  law  in  the 
selection  of  grand  jurors  has  been  disregarded,"  etc.  (that  is,  by  the 
enactment  of  the  very  excellent  chapter  632,  Laws  of  1881)  then 
it  was  a  wise  exercise  of  discretion  to  set  aside  the  supposed  panel 
and  to  order  a  new  panel  to  be  summoned.  Now  if  this  were  so, 
the  same  wise  discretion  would  seem  to  require  that  other  indicted 
persons  should  be  protected  as  well  as  this  defendant.  And  it 
would  seem  an  unwise  exercise  of  discretion  to  grant  as  a  special  favor 
.  tt>  the  defendant,  the  safeguard  to  which  others  were  equally  entitled. 
Yet  the  order,  in  the  discretion  of  the  court,  withholds  from  those 
who  have  not  made  the  objections,  "the  guaranties  which  the 
oonstitution  gives  to  every  citizen  for  his  protection." 

It  may  be  remarked,  in  passing,  that  while  in  the  opinion  of  the 
Court  of  Appeals  in  the  Petrea  case  the  act  in  question  was  spoken 
of  as  unconstitution9,l,  yet  it  was  distinctly  held  that  the  question 
of  constitutionality  could  not  be  raised  by  the  defendant  in  that 
case.  As  it  could  not  be  raised  by  him  it  could  not  in  that  case  be 
decided  by  the  court.  As  is  said  by  Judge  Finch,  in  People  v. 
Brooklyn,  Flvshvag  and  Coney  Island  Rail/road  Q&&.  opinion), "  it 
is  our  duty  to  decide  a  constitutional  question  only  when  it  is  directly 
and  necessarily  involved  in  the  issue  to  be  determined."  WTiatever 
was  said  as  to  the  unconstitutionality  of  the  law  was  obiter,  that  is, 
it  was  not  involved  in  the  decision  and  only  served  to  encourage 
further  efforts  to  thwart  the  criminal  law. 

Was  then  the  discretion  proper  which  was  thus  exercised  by  the 
Court  of  Oyer  and  Terminer  in  favor  of  Fitzpatrick,  and  refused 
as  to  other  accused  persons  ?  The  Court  of  Appeals  had  held  that 
guch  a  grand  jury  was  competent  to  find  valid  indictment-s.  Why 
then  should  the  Court  of  Oyer  and  Terminer  set  aside  this  compe- 
tent jury  ?  The  requisite  number  of  ballots  had  been  drawn.  These 
ballots  had  been  drawn  from  the  only  box  and  list  of  jurors  made 
up  in  the  county  from  which  to  draw  grand  jurors.  This  box  and 
this  list  were,  in  fact,  the  grand  jury  box  and  list.  It  was  plainly 
immaterial  what  the  box  was  called.    It  held,  in  fact,  the  names 
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selected  under  color  of  law  as  grand  jnrors.  And  there  was  no 
other  box  or  list  from  which  grand  jurors  could  be  drawn.  This 
box  and  this  list  were  to  such  extent  the  box  and  list  froifi  which  to 
draw  grand  jurors,  and  it  had  been  held  by  the  Court  of  Appeals 
that  a  grand  jury  drawn  therefrom  was  a  valid  grand  jury.  For 
what  possible  reason  pr  under  what  discretion  then,  should  a  grand 
jury  so  drawn  be  set  aside  ?  Not  the  least  objection  was  made  to 
the  competency  or  qualifications  of  any  or  all  of  them.  If  the 
learned  justice  had  refused  to  set  the  jury  aside,  the  indictments 
found  by  them  would  have  been  valid  and  the  administration  of  the 
criminal  law  would  not  have  been  obstructed  by  an  objection  with- 
out any  real  merit.  We  think  it  was  not  a  wise  exercise  of  discre- 
tion to  set  aside  a  body  of  unexceptionable  men  whose  competency 
to  find  indictments  had  been  established  by  the  Court  of  Appeals. 

It  Begems  to  us  the  error  which  underlies  nearly  all  of  the  reason- 
ing of  the  learned  justice  in  his  opinion  is,  that  he  assumes  that 
any  man  may  set  up  the  unconstitutionalty  of  a  law,  although  it 
does  not  affect  his  rights  or  subject  him  to  any  ^vrong.  This  is 
carried  a  step  further  in  assuming  that  it  is  a  wise  discretion  to  set 
aside  a  body  of  competent  officers  against  the  mode  of  selection  of 
whom,  even  if  it  be  illegal,  no  one  has  the  right  to  set  up  any 
objection. 

"No  objection  is  made  by  the  defendant  to  the  right  of  the  people 
to  appeal  from  the  order,  and  so  that  subject  is  not  considered. 

The  order  appealed  from  should  be  reversed. 

Lbaicned,  p.  J.,  land  Bookbb,  J.,  concurred. 
Order  reversed. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  bbl. 
JOHN  P.  MASTERSON,  Respondent,  v.  ALBERT  GALI.UP, 
AS  Tbbabubeb  of  Albany  Countt,  Appellant. 

Boards  of  fupendwrs—poio&r  of,  to  provids  for  iha  appoirUmerU  of  dorka,  etc.,  mi 
county  offices — 1876,  chap.  4S2,  sec.  1,  sub,  2,  only  applies  to  such  county  offleen 
M  have  public  offices. 

Chapter  482  of  1876  conferring  further  powers  of  local  legislation  and  adminis- 
tration upon  boards  of  supervisors,  authorized  them  "to  fix,  subject  to  the 
limitations  of  section  16,  article  0  of  the  Constitution,  the  salaries  and  per  diem 
allowances  of  county  officers  whose  compensation  may  be  a  county  charge, 
and  which  shall' not  be  changed  during  the  term  of  office  of  such  officers, 
respectively,  and  to  prescribe  the  mode  of  appointment  and  fix  the  number, 
grade  and  x>ay  of  the  deputies,  clerks  and  subordinate  employes  in  such 
offices." 

Claiming  to  act  under  the  authority  of  this  law  the  board  of  supervisors' 
of  Albany  county  passed  a  resolution  providing  that  thereafter  there  should 

*  be  one  clerk  only  to  the  coroners  of  Albany  county.  It  prescribed  the  mode 
of  his  appointnfent  and  the  duration  of  his  office,  and  then  directed  that 
"  the  office  of  the  coroners  shall  be  located  in  the  rooms  of  the  board  of  super- 
visors and  the  duty  of  the  clerk  shall  be  to  attend  at  such  office  during  each 
week  day  and  to  aid  the  coroliers  in  the  discharge  of  their  duties,  and  to  receive, 
preserve  and  file  each  inquisition  and  to  keep  a  record  of  the  same."  Prior  to 
that  time  the  coroners  of  Albany  county  had  not  had  an  office  nor  a  clerk. 

Beldr  that  the  act  did  not  authorize  the  supervisors  to  provide  for  the  appoint- 
ment of  deputies,  clerks  and  subordinate  employes  to  every  county  officer. 

That  the  act  only  authorized  the  board  of  supervisors  to  prescribe  the  mode 
of  appointment  and  fix  the  number,  grade  and  pay  of  persons,  such  as  depu- 
ties, clerks  and  messengers,  who  might  be  needed  by  such  of  the  county  officers 
as  are  required  to  keep  public  offices,  such  as  the  county  clerk  and  the  county 
treasurer. 

That  the  assignment  of  a  room  for  the  use  of  a  couuty  official  did  not  make  it  a 
**  ciounty  office  "  within  the  meaning  of  this  section. 

That  the  resolution  in  fact  created  a  new  office,  charged  with  some  of  the  duties 
of  the  coroner  and  with  some  of  the  duties  of  the  county  clerk. 

That  it  was  unauthorized  and  void. 

Appeal  from  an  order,  made  at  a  Special  Term  awarding  a 
peremptory  writ  of  mofidamits,  commanding  the  county  treasurer 
of  Albany  county  to  pay  to  the  relator  his  salary  as  clerk  of  the 
coroners  of  Albany  county  for  the  month  of  January,  1883. 

The  relator  was  appointed  under  a  resolution  of  the  board  of 
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snperviBors,  purporting  to  have  been  pafised  bj  theiti  under  the 
authority  conferred  upon  them  by  chapter  482  of  1875.  The  reso* 
lution  was  aa  follows : 

A  resolution  prescribing  the  mode  of  appointment  and  the  number 
of  clerks  to  the  coroners  of  Albany  county,  and  fixing  the  pay  thereof : 

Hesolvedy  By  the  Board  of  Supervisors  of  the  county  of  Albany, 
that  hereafter  there  should  be  one  clerk  only  to  the  coroners  of 
the  county  of  Albany,  who  shall  receive  a  salary  of  one  hundred 
dollars  monthly,  payable  on  the  first  day  of  each  month  by  the 
county  treasurer.  Such  clerk  shall  be  appointed  by  the  coroners  of 
said  county,  in  the  month  of  December  in  each  year,  by  a  written 
appointment,  signed  by  a  majority  of  such  coroners,  and  acknowl- 
edged by  each  coroner  signing  the  same  before  some  officer  author- 
ized to  take  the  proof  and  acknowledgments  of  deeds  within  said 
county,  and  the  same  shall  be  filed  in  the  clerk's  office  of  said 
county.  Such  clerk  shall  hold  his  office  for  one  year  from  such 
appointment,  and  until  his  successor  is  duly  appointed.  The  office 
of  the  coroners  shall  be  located  in  the  rooms  of  the  board  of  super- 
visors, and  the  duty  of  the  clerk  shall  be  to  attend  at  such  office 
during  each  week  day  and  to  aid  the  coroners  in  the  discharge  of 
their  duties,  and  to  receive,  preserve  and  file  each  inquisition  and 
to  keep  a  record  of  the  same. 

The  foregoing  resolution  is  passed  by  authority  of  chapter  482  of 
the  Laws  of  1875,  subdivision  second  of  section  first,  and  was  passed 
by  a  majority  vote  of  all  members  elected  to  the  board, 

Marcus  T.  Hv/n^  for  the  appellant. 

Rufu%  W.  Peckhcmiy  for  the  respondent. 

BocKBs,  J. : 

The  most  serious  question  in  this  case  is  whether  the  resolution 
of  the  board  of  supervisors  is  within  the  authority  of  chapter  482, 
Laws  of  1875.  The  part  of  that  statute  important  in  this  case  is  as 
follows  :  "  To  fix  subject  to  the  limitations  of  section  15,  article  6 
of  the  constitution,  the  salaries  and  per  diem  allowance  of  county 
officers  whose  compensation  may  be  a  county  charge,  and  which 
shall  not  be  changed  during  the  term  of  offioe  of  such  officers  respect- 
ively,  and  to  prescribe  the  mode    of  appointment  and  fijc  the 
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number,  grade  and  pay  of  the  deputies,  clerks  and  subordinate 
employes  in  sitoh  offices. "  Under  authority  given  by  this  law  the 
supervisors  passed  a  resolution  appointing  a  clerk  to  ihe  coroners  of 
the  county  of  Albany,  and  fixing  his  salary. 

It  is  insisted  by  the  defendant  that  this  resolution  was  not  so 
adopted  as  to  be  valid ;  aud  again,  that  it  was  not  authorized  by  the 
statute.    We  pass  the  first  point  to  examine  the  second. 

The  defendant  urges  that  the  authority  given  by  the  statute  is 
only  to  regulate  the  number  of  clerks,  etc.,  when  some  have  been 
authorized  by  law.  And  the  resolution  of  the  supervisors  seems  to 
have  been  intended  to  make  it  appear  that  such  was  their  action. 
It  says  "  that  hereafter  there  shall  be  one  derk  only  to  the  coroners," 
as  if  the  resolution  would  make  a  reduction  of  a  larger  number,  and 
as  if  it  were  passed  in  the  interest  of  economy,  while  in  fact  prior 
to  that  resolution  there  had  been  no  such  clerk  at  all.  We  have, 
however,  no  occasion  to  pass  on  this  construction  given  to  the  statute 
by  the  defendant. 

Again,  the  defendant  insists  that  the  statute  does  not  authorize 
the  appointment  of  a  clerk  or  clerks  for  every  oawnty  office^  but  that 
it  authorizes  only  the  regulation  of  clerks,  etc.,  in  the  county  offices 
which  are  by  law  required  to  be  kept. 

The  statute  is  rather  loosely  diawn,  as  is  customary.  It  uses  the 
words  "such  offices"  without  having  previously  spoken  of  any 
offices.  The  word  "  offices  "  cannot  be  a  mistake  for  officers,  because 
the  expression  is  "  in  such  offices. "  And  the  preceding  words,  "  the 
deputies,  clerks  and  subordinate  employes, "  are  such  as  would  not 
be  applicable  to  every  county  officer.  For  instance,  the  county 
judge  is  a  county  officer,  and,  as  the  relator  insists,  the  supervisors 
could  under  this  statute  authorize  the  appointment  of  a  deputy  clerk 
and  subordinate  employes  for  him.  Yet  it  is  plain  that  the  words 
"  deputies,  clerks  and  subordinate  employes  "  are  quite  inapplicable 
to  the  county  judge. 

On  the  other  hand,  those  words  are  applicable,  and  peculiarly 
applicable,  to  the  offi^ces  which  certain  county  officers  are  required  to 
keep.  For  instance,  the  county  clerk  is  to  keep  an  office  which  is 
to  be  open  at  certain  hours.  So  the  sheriff  is  to  keep  an  office ;  and 
"  m  such  offi,ces "  it  is  proper  and  necessary  that  there  should  be 
^^  deputies,  clerks  and  subordinate  employes. "    And  the  supervisors 
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seem  to  have  appreciated  this  view,  for  their  resolution  not  only 
appoints,  the  clerk,  but  it  goes  on  to  state  where  the  coroners  shall 
have  their  office  and  where  the  clerk  shall  attends  Thus  the  resolu- 
tion indicates  a  suspicion  that  the  words  "in  such  offices"  had  a 
local  meaning.  But  as  there  is  no  law  requiring  the  coroners  to 
keep  an  office  this  provision  of  the  resolution  does  not  help  the  rela- 
tor. The  relator  construes  the  statute  as  if  it  read  "  fix  the  number, 
grade  and  pay  of  the  deputies,  clerks  and  subordinate  employes  of 
such  offi^cers. "  This  would  be  very  different  from  the  statute  as  it  is. 
This  view  is  strengthened  by.  a  coiisideration  of  the  duties  attempted 
to  be  imposed  on  this  clerk.  He  is  to  attend  at  the  office  each  week 
day  to  aid  the  coroners  in  the  discharge  of  their  duties  and  to  receive, 
preserve  and  file  each  inquisition,  and  keep  a  record  of  the  same. 
But  section  778,  Code  of  Criminal  Procedure,  requires  the  coroner  to 
file  these  papers  in  certain  clerks'  offices ;  in  Albany  county,  in  the 
county  clerk's  office,  and  therefore  thi£  clerk  cannot  file  them  in  his 
own  office.  \i  the  resolution  means  that  he  is  to  file  them  in  the 
county  clerk's  office,  that  is  by  statute  one  of  the  duties  of  the 
coroners.  The  duties  of  the  coroners  are  not  and  cannot  be  dis- 
charged at  the  office  provided  for,  so  that  it  is  difficult  to  see  how 
this  clerk  attending  there  can  aid  them  in  those  duties. 

Indeed,  by  the  language  of  this  resolution,  this  so-called  clerk  of 
the  coroners  seems  to  be  made  a  public  officer  with  distinct  daties ; 
not'  subordinate  to  the  coroners,  not  subject  to  their  control.  So 
that,  in  fact,  there  was  an  attempt  on  the  part  of  the  supervisora  to 
create  a  new  county  officer.  And  this  new  county  officer,  so  far  as 
he  is  charged  with  any  duties,  except  those  of  sitting  in  the  super- 
visors' room,  is  really  to  perform  the  duties  which  the  statute 
imposes  on  the  coronera  or  the  county  clerk. 

In  our  judgment,  therefore,  this  subdivision  of  the  statute  above 
quoted  authorized  two  things :  First.  To  fix  the  compensation  and 
per  dievi  allowances  of  county  officers ;  and  second.  To  prescribe 
the  mode  of  appointment  and  fix  the  number,  grade  and  pay  of  the 
persons  who  are  needed  in  county  offices,  viz.,  the  deputies,  the 
clerks,  the  messengers  and  the  like.  Many  such  persons  may  be 
needed  in  county  offices,  as  to  which  the  supervisors  may  judge. 

We  do  not  mea.n  to  say,  as  was  suggested*  on  the  argunaient,  tliat 
the  assignment  as  a  public  room  for  the  use  of  a  county  official  makes 
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that  room  a  ^  oonntj  office "  under  this  section.  But  the  distinc- 
tion IB  familiar  that  there  are  certain  county  offices,  for  instance 
those  of  the  county  derk  and  county  treasurer.  These  contain 
property  of  the  county  to  be  preserved  and  cared  for  by  each  suc- 
cessive officer,  and  by  the  words  in  such  offices^  that  is,  in  county 
offices^  we  think  that  the  legislature  referred  to  such  offices  as  above 
described.  And  we  think  that  they  did  not  authorize  the  super- 
Tisors  to  appoint  deputies,  clerks  and  subordinate  employes  to  every 
oounty  officer. 

We  are  also  of  the  opinion  that  th^  resolution  in  fact  creates  a 
new  officer,  charged  with  some  of  the  duties  of  the  coroner  and 
with  some  of  the  duties  of  the  county  derk,  and  is  for  that  reason 
unauthorized. 

For  these  reasons  we  think  that  the  prder  should  be  reyersed  and 
the  motion  denied,  without  costs  to  either  party. 

LxABNSD,  P.  J.,  and  Boardman,  J.,  concurred. 

Order  reversed  and  motion  for  mcmdamma  denied,  without  costi 
to  either  party. 


THE  PEOPLE  OP  THE  STATE  OF  NEW  YORK,  Rbspokd- 
ENTs,  V.  MICHAEL  MoTAMElfEY,  Appbllakt. 

Fb6U  Jaroeny — one  indicted  for  grand  larceny  may  befo^nd  guHty  of  peUt  larceny  in 
the  Cowrt  of  Seeeiene  —  Code  of  OrimiruU  Procedure,  §eo.  56 — thepunMmentfor 
peat  larceny  ie  preeoribed  by  see.  16ofthePendl  Ckfde^2  R8.,9^,ieetionl. 

Section  66  of  the  Code  of  ( Criminal  Procedure  conferring  upon  Conrte  of  Special 
Sessions  exclusive  Jurisdiction  to  hear  and  determine  charges  of  petit  larceny, 
charged  as  a  first  offense,  does  not  take  from  a  jury  in  the  Courts  of  Oyer  and 
Terminer  and  of  Sessions  power  to  find  guilty  of  petit  larceny  one  who  has 
been  indicted  and  tried  before  such  court  for  grand  larceny. 

One  convicted  of  petit  larceny  committed  since  the  passage  of  the  Penal  Code  is 
to  be  punished  by  an  imprisonment  of  not  more  than  a  year  or  a  fine  of  $500, 
or  both,  as  prescribed  in  section  15  thereof.  The  punishment  prescribed  by 
section  1  of  2  Revised  Statutes,  690,  is  hiconsistent  with  that  prescribed  by  the 
Penal  Code,  and  is  repealed  by  section  726  thereof. 

Appeal  from  a  jndgment  of  the  Ootirt  of  Sesdons  of  TJlster 
county,  adjudging  the  defendant  guilty  of  petit  larceny  and  senteno- 
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ing  him  to  imprisonment  at  hard  labor  in  the  Albany  penitentiaij 
for  the  term  of  one  year. 

The  defendant  was  indicted  and  tried  for  grand  laroeny. 

AugitsUia  H.  Van  Bttren^  for  the  appellant. 

A.  T.  Olmrwater^  district  attorney,  for  the  respondent 

Lbabned,  p.  J. : 
The  Penal  Code,  section  528,  defines  larceny ;  sections  630  and 

631  define  grand  larceny  in  the  first  and  second  degrees,  and  section 

632  declares  every  other  larceny  to  be  petit  larceny.  The  prisoner 
was  indicted  for  grand  larceny  and  was  convicted  of  petit  larceny. 
We  think  that  this  was  proper,  nnder  sections  444  and  445,  Code  of 
Criminal  Procedure.  The  offense  of  which  he  was'  convicted  was 
of  a  degree  inferior  to  that  of  which  he  was  indicted.  And  we  do 
not  think  that  section  56  of  that  same  Code  is  to  be  construed  to 
take  from  a  jury  in  the  Courts  of  Oyer  and  Terminer  and  of  the 
Sessions  the  power  to  find  a  verdict  of  petit  larceny,  when  the 
prisoner  has  been  indicted  for  grand  larceny,  and  is  on  trial  before 
them  for  that  crime.  If  such  construction  were  to  be  given  to  that 
section  and  if  such  a  jury  should  be  obliged  to  acquit,  in  case  they 
were  satisfied  the  stolen  property  was  not  of  the  value  of  more  than 
twenty-five  dollars,  probably  the  prisoner  could  not  thereafter  be 
tried  for  such  stealing. 

The  next  question  is  as  to  the  length  of  the  sentence.  The  sections 
of  the  Penal  Code  above  cited  are  intended  to  take  the  place  of  9 
Ee vised  Statutes,  m.  p.  679,  section  (63),  and  690,  section  1  Section 
635  declares  that  petit  larceny  is  a  misdemeanor ;  meaning  petit 
larceny  as  in  that  Code  defined.  Section  719  declares  that  an 
offense  specified  in  the  Code,  committed  after,  etc.,  must  be  pun- 
ished according  to  the  provisions  of  that  Code.  Section  16  declares 
the  punishment  for  misdemeanors  to  be  imprisonment  for  not  more 
than  a  year,  or  a  fine  of  $500,  or  both,  unless  some  other  punishment 
is  specially  prescribed  by  the  Code  or  by  some  otlier  statutory  pro- 
vision. No  other  punishment  is  specially  prescribed  by  the  Code  for 
petit  larceny,  and  none  by  any  other  statute,  unless  2  Revised  Statutes, 
m.  p.  690,  section  1,  etc.,  be  in  force.  This  Penal  Code  is  a  general 
statute,  intended  to  define  nearly  all  offenses  and  to  prescribe  the  pun- 


Digitized  by 


Google 


PEOPLE  V.  McTAMENEY.  507 

Third  Defabtment,  Seftembbr  Tbbh,  1888. 

iBhment.  Section  726  repeals  all  inconsistent  acts,  so  far  as  they 
impose  any  punishment  for  crime.  The  penalty  imposed  by  the  sec- 
tion of  the  Bevised  Statutes  above  cited,  is  certainly  inconsistent  with 
that  imposed  by  the  Code.  It  cannot  be  understood  that  the  exception 
made  in  section  15  of  the  Penal  Code  was  to  take  away  the  effect  of 
section  726.  The  argument  of  the  prisoner  is  that  whenever  a  punish- 
ment had  been  prescribed  for  a  misdemeanor  previously  to  the  Penal 
Code,  which  was  not  in  express  and  specific  lan^^uage  repealed,  that 
punishment  remains  in  force.  !N'ow,  if  we  tui^n  to  2  Bevised 
Statutes,  m.  p.  697,  section  40,  we  find  a  provision  for  the  punish- 
ment of  all  misdemeanors,  of  which  the  punishment  is  not  prescribed 
by  some  other  statutes.  Therefore,  according  to  the  argument  of 
the  prisoner,  a  punishment  is  specially  prescribed  for  every  misde- 
meanor. And,  therefore,  every  misdemeanor  is  excepted  from 
section  15  of  the  Penal  Code.    This  is  plainly  unreasonable. 

Again,  the  definitions  of  larceny  in  the  Penal  Code,  are  not 
identical  (in  language)  with  those  in  the  Bevised  Statutes.  There- 
fore, that  part  of  section  1,  2  Bevised  Statutes,  m.  p.  690,  which 
defines  petit  larceny,  is  not  in  force.  Why,  then,  the  residue  of  the 
section  ? 

The  prisoner's  position,  if  correct,  would  apply  apparentiy  to 
other  cases  of  misdemeanors.  For  instance,  section  651  of  the 
Penid  Code  declares  certain  interferences  with  gas-meters  to  be  a 
misdemeanor,  but  prescribes  no  penalty.  This  section  is  substanti- 
ally the  act  of  1854,  chapter  "109,  sections  1  and  2,  by  which  the 
crime  was  declared  and  a  penalty  prescribed  of  six  months'  imj^rison- 
ment  and  a  fine  of  $250.  Are  we  to  understand  then,  that  a  violar 
.tion  of  section  651,  Penal  Code,  is  not  punishable  under  section  15 
of  that  same  Code,  but  that  the  penalty  prescribed  in  the  act  of 
1854  is  in  force?  Under  such  a  construction  the  Penal  Code 
would  cease  to  be  a  complete  system  as  it  was  intended  to  be. 
(Sec.  7.) 

The  judgment  and  conviction  should  be  affirmed. 

BooKSs  and  Boabbkak,  JJ.,  concurred. 
Judgment  and  conviction  affirmed. 
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CASES  NOT    REPORTED  IN  FULL. 


JOHN   O'EEILLT  and  CECILIA  O'REILLT,  Kbspondkhto, 
V.  THE  CITY  OF  KINGSTON,  AppBLLAirr. 

OompuUory  rtf&rence — can  only  he  ordered  ichere  the  trial  requires  the  examinaii9m 
of  a  long  account  —  Oode  of  0ml  Procedure,  see.  1018. 

Appeal  from  an  order  made  at  a  Special  Term  granting  a  ooza- 
pnlsory  reference. 

The  action  involved  the  validity  of  a  special  aeseesment  made  by 
the  city  of  Eongston. 

"By  thb  Coubt.  —  In  the  case  of  Barnes  v.  West  (23  N.  Y.  Snp, 
Ot.  [16  Hun],  68)  the  conrt  held  that  an  equity  action  could  not  be 
compulsorily  referred  unleBS  the  trial  required  the  examination  of  a 
lobg  account.  The  words  in  section  1013  (Code),  ^  as  prescribed  in 
this  section,'  were  held  to  refer  to  the  clause  '  where  the  trial  will 
require  the  examination  of  a  long  account,'  etc 

"  We  see  no  reason  to  change  the  view  expressed  in  that  decision. 
We  art  satisfied  that,  except  in  the  instances  above  specified,  the 
court  cannot  refuse  to  try  an  equity  action,  and'  cannot  compel 
the  parties  to  try  the  same  before  a  referee." 

The  order  appealed  from  is  reversed,  with  ten  dollars  costs  and 
printing  disbursements,  and  the  motion  to  refer  is  denied. 

Wm.  Lotmshiry,  for  the  appellant. 

M.  SchoonmakeTj  for  the  respondents. 

Opinion  Per  Owriom,. 

Present — LsAsisfED,  P.  J.,  Bookbs  and  Boasdxak,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  printing  diflbunemeniik 
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Avery  v.  Village  of  Saratoga  Springs.  —  Motion  for  leave  to  go 

to  the  Court  of  Appeak  denied. 
National  Bank  of  Kinderhook  v.  John  Wilooxbon.  —  Motion  to 

correct  order  denied,  with  ten  dollars  costs. 
The  People  of  the  State  of  New  York  v.  Edward  Simons.  — 

Motion  to  set  aside  order  denied. 
Kearney  v.  Van  Dyke. — Motion  to  modify  order  denied,  with 

ten  dollars  costs. 
Mary  B.  E.  Goodspeed,  Appellant^  v.  Damon  H.  Mead  and  others, 

Respondents,  —  Motion  tor  reargument  or  to  go  to  the  Oourt  of 

Appeals  denied,  with  ten  dollars  costs. 
Ann  Kline,  Respondent,  v.  Luoy  McDonnell  and  others,  Ajppel- 

IcMits.  —  Order  aflSrmed,  with  ten  dollars  costs    and    printing 

disbursements. 
William  H.  Hollister,  Jr^  as  General  Assignee,  etc.,  Plaintiffs 

V.  Henry  R.  Russell,  Defendant  —  Order  vacating  order  of 

arrest  affirmed ;  the  part  imposing  conditions  reversed,  with  ten 

dollars  costs  and  printing  disbursements  to  defendant. 

Aaron  Riohardson,  Appellant,  v.  Thomas  B.  Morrow,  Respond- 
ent. —  Order  affirmed,  with  ten  dollars  costs  and  printing 
disbursements. — Mem.  by  Boardman,  J. ;  Learned,  P.  J.,  not 
acting. 

Peter  J.  Gardner  and  others,  as  Executors,  Respondents,  v.  Emb- 
LiNE  Miller,  Appellant,  Impleaded,  etc.  —  Order  affirmed,  with 
ten  dollars  costs  and  printing  disbursements. 

In  the  Matter  of  the  New  York,  West  Shore  and  Buffalo 
Railway  Company,  Appellant,  v.  Thkophilia  G.  Townsend, 
Respondent.  —  Order  affirmed,  with  costs.    Mem.  by  Learned, 

Same  v.  Sams.  —  Appeal  from  order  denying  motion  to  vacate  stay. 
Order  reversed  and  stay  vacated. 

Emory  A.  Chase  and  William  J.  Hughes,  as  Moeoutors,  etc., 
Appellants,  v.  William  Belden,  Respondent.  —  Order  reversed, 
witli  ten  dollars  costs  and  printing  disbursements,  without  preju- 
dice to  renewal  of  motion  on  same  or  new  papers. 

Elias  Smith,  as  Superintendent,  etc.,  Plaintiff,  v.  Hiram  W. 
Brundage  and  others.  Defendants.  —  Motion  for  leave  to  go  to 
the  Court  of  Appeals  denied. 

In  the  Matter  of  Benjamin  Case,  Respondent,  v.  Andrew 
Campbell,  Appellant.  —  Order  reversed,  with  costs.  Mem.  by 
Learned,  P.  J.  •  . 

Oliver  Porter,  Appellant,  v.  William  A.  Robinson  and  others, 
Respondents.  —  Motion  for  leave  to  go  to  the  Court  of  Appeals 
domed. 

William  Holmes,  Respondent,  v.  Euas  H.  Dunham,  Appellant.  — 
Judgment  affirmed,  with  costs.     Mem.  by  Learned,  r.  J. 
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Iir  THB  Mattbb  of  thb  Attorney-General  v.  The  Atlantic 
MuTTTAL  Life  Insurance  Company.  —  Appeal  from  order  of 
FoLLETT,  J.,  argued  November,  1882  ;  order  affirmed.  Mem.  by 
Learned,  P.  J. 

James  P^  Farrell,  Appellant^  v,  Franklin  Krum,  Respondent.  — 
Judgment  reversed,  new  trial  granted,  reference  discharged,  costs 
to  abide  event.     Mem.  by  Learned,  P.  J. 

National  Bank  of  Kinderhook,  Hespondent,  v.  John  M.  Conway, 
Appellofit  —  Judgment  and  order  affirmed,  with  costs. 

Alonzo  Van  Order,  Hespondent,  v.  Henry  A.  Mott,  Appellant. — 
Judgment  affirmed,  wifli  costs.     Mem.  by  Learned,  P.  J. 

William  Slooum,  Appellant^  v,  Mary  R.  Stoddard,  Respondent. — 
Judgment  of   County  Court  affirmed,   with  costs.    Mem.   by 

BOARDMAN,  J. 

The  People  of  the  State  of  New  York,  AppeUcmt^  v.  The  Long 
Island  Railroad  Company  and  another,  lieeponderUs.  —  Jud^ 
ment  affirmed,  with  costs,  on  opinion  of  Court  of  Appeals  m 
People  V.  B,,  F.  B.  and  C.  Island  R.  R.  Co. 

The  People  of  the  State  of  New  York,  Respondent^  v.  Walter 
V.  Price,  Appellomt.  —  Appeal  dismissed. 

John  L.  Snyder,  Appellanty  v.  Sarah  E.  Snyder,  J^espondent.  — 
Judgment  affirmed,  with  costs. 

Joseph  M.  Perqua,  Appellant^  v.  John  L.  Fraksr,  Respondent,  — 
Judgment  reversed,  with  costs. 

Alonzo  Welot,  Respondent,  v.  The  President,  etc.,  of  the  Dela- 
ware AND  Hudson  Canal  Company,  ApmUant.  —  Ji^dgment  and 
order  affirmed,  with  costs.     Opinion  by  JBoardman,  J. 

William  O.  Jarvis,  as  FoDeoutoTy  etc.,  and  another,  Respondents,  v. 
Gideon  B.  Vincent  and  others,  AppeU/mts.  —  Judgment  affirmed, 
with  costs.     Mem.  by  Learned,  r.  J. 

Edward  C.  Walrath,  AppeVUmt,  v.  Abraham  Wohlgemuth, 
Respondent.  —  Judgment  of  County  Court  reversed  and  that  of 
Justice  affirmed,  with  costs.     Mem.  by  Learned,  P.  J. 

Seba  Jane  Gedney,  Appellant,  v.  Daniel  Rogers,  Respondent.  — 
Judgment  affirmed,  with  costs,  on  opinion  of  Martin,  J. 

Frederick  Salow,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant.  —  Judgment 
affirmed,  with  costs. 

Edward  Brousseau,  Respondent,  v.  George  S.  Shultz,  Appd- 
Icmt.  —  Judgment  affirmed,  with  costs,  without  prejudice  to 
defendant's  right  to  apply  for  leave  to  answer  on  terms.    Mem. 

by  BoARDMAN,  J. 

George  Clarke  v.  Ira  Davenport,  Comptroller^  eto.  —  Injxmction 
granted  in  the  four  cases,  only,  which  have  not  been  tried,  on  giv- 
mg  security.     Order  to  be  settled  by  Learned,  P.  J. 
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In  the  Matter  of  the  New  York,  West  Shore  and  Buffai^o 
Railway  Company  v.  William  Lounsbury  and  others.  —  Order 
reversed,  with  ten  dollars  costs  and  printing  disbursements,  and 
motion  denied,  with  ten  dollars  costs.    Mem.  by  Learned,  P.  i. 

The  People  of  the  State  of  New  York  eao  rd,  Edward  Nkw- 
OOMB,  as  Receiver^  etc,^  Respondents,  v.  John  A.  MoOall,  Jr., 
as  Superintendent,  etc.,  Appellant  —  Order  affirmed,  with  costs. 
Mem.  by  Boardman,  J. 

In  the  Matter  of  the  New  Yore,  West  Shore  and  Buffalo 
Railway  CoiiPANY,  to  Acquire  Lands  of  Johanna  Parr  and 
OTHERS.  —  Order  affirmed,  with  costs.  Mem.  by  Boardman,  J. ; 
Learned,  P.  J.,  not  sitting. 

George  R.  Adams,  Resjrnident,  v.  William  Gokey,  AppeVUmt.  — 
Judgment  affirmed,  with  costs.     Mem.  by  Learned,  r.  J. 

Oharles  F;  Bowen,  Appellant,  v.  Albert  S.  Willoughby  and 
otherSy  Respondents.  —  Judgment  affirmed,  with  costs. 
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OTIS  E3!f Al^F,  AS  ADMiNiffTRATOB,  ^To.,  OF  EILEY  KNAPP, 
ll\l/ll      Dbobaskd,  Respondent,  v.  JEREMIAH  FOWLER,  Appellant. 


Bascugum  of  (xmdractof  8dU,for  fraud  or  mistake —power  nf  a  rtferee  to  aXkm 
amendment*  to  a  com/pUdnt —  Code  of  Cml  Procedwre,  $ee.  1018 — when  a  tran^ 

>  oeHon  conatUutes  a  sale  and  not  an  exchange  cf  property — preewnpUon  UuU 
every  pereon  knows  the  law. 

This  action  was  brought  by  the  plaintiff 's  intestate  to  rescind  a  conYeyance  of 
real  estate  made  by  him  to  the  defendant.  The  real  estate  was  sold  Januaiy 
18,  1881,  at  the  price  of  $3,000,  the  vendor  taking  in  payment  thereof  a  bond 
and  mortgage  for  that  amount,  given  to  the  defendant  by  one  Brown,  the 
whole  principal  sum  secured  thereby  being  then  unpaid,  together  with  some 
interest,  which  latter  amount  was  paid  by  the  intestate  to  the  defendant  The 
complaint  alleged  that  the  intestate  was  induced  to  take  the  said  bond  and 
mortgage  by  certain  false  representations  fraudulently  made  by  the  defendant, 
respecting  the  pecuniary  responsibility  of  the  mortgagor  and  the  property 
owned  by  him  and  the  value  of  the  mortgaged  property.  The  referee  found 
the  misrepresentations  to  have  been  substantially  as  alleged,  but  found  that  they 
were  not  fraudulently  made,  but  that  the  defendant  as  well  as  the  intestate 
believed  them  to  be  true  when  made,  and  that  there  was  a  mutual  mistake  of  facts 
which  entitled  the  intestate  to  a  rescission.  Instead  of  ordering  a  Judgment 
to  that  effect,  he  made  a  report  allowing  the  intestate  to  amend,  subject  to 
the  approval  of  the  court,  fSnd  ordered  a  conditional  judgment  in  his  favor. 

This  report  was  set  aside  by  the  General  Term,  and  the  case  sent  back  to  the 
referee  for  an  unconditional  determination.  The  parties  having  appeared  before 
the  referee,  he  allowed  the  plaintiff  to  amend  the  complaint  so  as  to  baaa  his 
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action  on  mistake  instead  of  on  frand,  received  such  evidence  as  was  offered, 
and  ordered  a  judgment  in  the  plaintiff 's  favor. 

Heldy  that  the  referee  had  power  to  allow  tile  plaintiff  to  amend  the  complaint, 
and  that  he  did  not  err  in  allowing  the  amendment  to  be  made  under  the  cir- 
cumstances of  this  case. 

That  the  legal  effect  of  the  transaction  upon  which  the  action  was  brought,  so 
far  as  the  rights  of  the  parties  in  respect  to  a  rescission  of  the  contract  were 
concerned,  was  precisely  the  same,  whether  the  defendant's  misrepresentations 
were  made  honestly  or  dishonestly. 

That  the  failure  of  the  plaintiff  to  explain  why  he  alleged  fraud,  and  omitted  to 
claim  relief  on  the  ground  of  mistake  until  after  his  defeat  on  the  issue 
tendered  by  him,  did  not  render  the  allowance  of  the  amendment  improper. 
The  old  chancery  rules  requiring  Such  an  explanation  to  be  given,  have  been 
done  away  with. 

It  was  claimed  that  the  intestate  was  guilty  of  negligence  in  failing  to  examine 
the  records  in  the  county  clerk's  office,  which  would  have  shown  that  an  execu- 
tion issued  upon  a  judgment  recovered  against  Brown,  the  mortgagor,  had 
been  returned  unsatisfied  a  few  months  before  the  sale. 

Eiid,  that  as  it  appeared  that  the  defendant  had  asserted  in  positive  terms  that 
Brown  was  good,  and  that  the  mortgage  was  "good  as  gold,"  it  did  not  lie 
in  his  mouth  to  say  that  the  intestate  was  required,  in  the  exercise  of  due 
diligence,  to  make  such  an  examination  of  the  records. 

That  the  agreement  wtCs  for  a  sale  and  not  for  an  exchange  of  specific  articles 
of  personal  property,  and  that  as  the  bond  and  mortgage  were  taken  in  pay- 
ment  of  the  purchase-price  of  the  land,  a  misrepresentation  or  mistake  as  to 
their  value,  authorized  a  rescission  of  the  contract. 

The  defendant  claimed  thdt  h&,  being  satisfied  that  the  plaintiff  could  not  suc- 
ceed on  the  ground  of  fraud,  suffered  the  property  covered  by  the  Brown 
mortgage  to  be  sold  upon  the  foreclosure  of  a  prior  mortgage,  before  the  plain- 
tiff moved  to  amend  his  complaint,  and  that  the  application  should  have  been 
denied  for  that  reason. 

HeUd,  that  the  claim  was  untenable,  because  : 

Firit.  It  appeared  that  prior  to  the  said  sale  the  defendant's  attorney  and  his 
son  had  been  told  by  the  referee  that  he  had  concluded  to  decide  for  the  plain- 
tiff upon  the  ground  of  mistake. 

Second,  That  as  the  defendant  knew  that  a  mutual  mistake  existed  in  his  case, 
and  as-  every  person  is  presumed  to  know  the  law,  he  was  chargeable  with 
knowledge  of  the  fact  that  a  judgment  could  properly  be  rendered  against 
him  upon  that  ground. 

Afpbal  from  a  judgment  in  favor  of  the  plaintifiE,  entered  on 
the  report  of  a  referee. 

John  Oimneenj  for  the  appeDant. 

George  BvUard,  for  the  respondent. 

Hun— Vol.  XXX        65  n  ^ 
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Smith,  P.  J. : 

The  action  is  brought  to  rescind  a  conveyance  of  real  estate  made 
by  the  plaintifE  's  intestate,  Riley  Knapp,  to  the  defendant.  The 
action  was  begun  in  the  name  of  Riley  Knapp,  and  he  haying  died 
since  the  trial,  the  present  plaintiff  has  been  substituted  in  his  place. 

The  real  estate  was  sold  18th  January,  1881,  at  the  price  of 
$3,000,  and  the  vendor  took  in  payment  a  bond  and  mortgage  exe- 
cuted to  the  defendant  by  Luther  Brown  for  x  $3,000,  dated  6th  of 
May,  1876,  payable  seven  years  from  date  with  interest,  annually, 
on  which  was  unpaid  at  the  time  when  it  was  transferred  to  the 
intestate  the  whole  principal  sum  and  $157.33  interest,  for  which 
latter  sum  the  intestate  gave  his  note  to  the  defendant,  which  he 
afterwards  paid. 

The  original  complaint  alleged -that  the  intestate  was  induced  to 
take  said  bond  and  mortgage  by  certain  false  representations,  fraud- 
ulently made  by  the  defendant,  respecting  the  pecuniary  responsi- 
bility of  the  mortgagor  and  the  property  owned  by  him,  and  the 
value  of  the  property  covered  by  the  mortgage.  The  referee 
found  the  misrepresentations  substantially  as  alleged,  but  instead  of 
finding  that  they  were  made  fraudulently,  he  found  that  the  defend- 
ant, as  well  as  the  intestate,  believed  them  to  be  true  when  made, 
and  that  there  was  a  mutual  mistake  of  facts,  and  on  that  ground 
he  held  that  the  intestate  was  entitled  to  a  rescission. 

Instead,  however,  of  ordering  a  judgment  to  that  effect,  he 
reported  that  the  plaintiff  was  entitled  to  amend  his  complaint  by 
conforming  it  to  the  facts  found  as  above  stated,  upon  terms  speci- 
fied in  the  report,  provided  that  on  application  to  the  court,  on 
notice,  such  amendment  should  be  approved  and  confirmed,  and  if 
confirmed  in  the  same  or  a  modified  form,  the  plaintiff  should  then 
be  entitled  to  enter  a  judgment  rescinding  the  sale  on  the  terms 
stated  in  the  report,  but  no  judgment  was  directed  in  case  the  report 
should  not  be  confirmed. 

Upon  that  report  the  plaintiff  moved  at  Special  Term,  on  notice, 
to  confirm  the  report  and  for  leave  to  amend  the  complaint  by 
alleging  a  mutual  mistake  instead  of  fraud.  The  motion  to  con- 
firm was  denied,  but  the  motion  to  amend  was  granted  on  payment 
of  costs,  and  a  new  trial  was  oi*dered  before  another  referee.  The 
defendant  appealed  from  that  order  and  the  General  Term  reversed 
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it  and  sent  the  case  back  to  the  referee  to  determine  the  same 
unconditionally,  and  to  order  such  judgment  as  he  should  deeok 
proper  after  a  further  hearing.     (26  Hun,  200..) 

In  pursuance  of  that  order  the  parties  voluntarily  appeared 
before  the  referee,  who  then,  after  hearing  both  sides,  permitted 
the  plaintiff  to  amend  his  complaint  in  the  particulars  above  stated, 
which  he  did  accordingly.  Thereupon  the  referee  heard  such  fur- 
ther proofs  as  the  parties  offered,  and  made  his  report  by  which  he 
found  a  mutual  mistake,  as  alleged  in^  the  amended  complaint,  and 
held  that  the  plaintiff  was  entitled  to  a  judgment  of  rescission  on 
that  ground.    From  that  judgment  this  appeal  is  taken. 

The  counsel  for  the  appellant  contends  that  ^the  referee  erred  in 
hearing  and  determining  the  motion  for  leave  to  amend,  inasmuch 
as  the  cause  had  then  been  submitted  and  the  issue  decided,  and  his 
jurisdiction  of  the  parties  and  of  the  cause  was  exhausted.  That 
position  is  faulty  in  assuming  that  the  referee  had  determined  the 
issue  as  directed  by  the  order  of  reference.  He  had  made  simply 
a  conditional  disposition  of  the  cause  upon  which  no  judgment 
could  be  entered,  and  the  effect  of  the  order  of  the  General  Term 
remitting  the  case  to  him  was  to  continue  his  powers  as  a  referee 
in  full  force. 

We  entertain  no  doubt  that  the  amendment  was  one  which  the 
referee  had  power  to  permit  to  be  made.  The  power  of  a  referee 
in  that  respect,  upon  the  trial,  is  now  co-extensive  with  that  of  the 
court  (Code  of  Civil  Proc,  §  1018),  and  the  court  may  allow  any 
amendment  of  a  pleading  by  conforming  it  to  the  proof  which 
does  not  change  substantially  the  claim  or  defense.  (Id.,  §  723).  In 
this  case  the  claim  for  relief  is  not  changed,  and  the  legal  effect  of 
the  transaction  upon  which  the  suit  is  brought  (so  far  as  the  rights 
of  the  parties  in  respect  to  a  rescission  of  the  contract  are  con- 
cerned) is  precisely  the  same  whether  the  defendant's  misrepresen- 
tations were  made  honestly  or  dishonestly.  The  original  complaint 
averred  in  substance  that  the  plaintiff  acted  under  a  mistake  by 
alleging  that  he  relied  upon  the  misrepresentations  made  by  the 
defendant,  and  was  induced  by  them  to  act.  That  fact  entitled  him 
to  a  rescission  whether  the  defendant,  in  making  the  misrepresen- 
tations, participated  in  the  mistake  or  intended  to  deceive.  When 
the  defendant  testified,  as  he  did,  that  he  supposed  the  mortgage 
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was  "  first  class,"  that  he  "  traded  on  that  basis,"  and  that  he  and 
the  plaintiff  "  had  the  same  idea  about  it,"  he  established  the  fact 
of  a  mutual  mistake,  and  the  right  of  the  plaintiff  to  the  relief 
demanded  in  his  complaint  was  clear. 

It  would  be  a  reproach  to  the  administration  of  justice  to  hold 
that  the  liberal  power  of  amendment  recognized  by  the  Code  does 
not  extend  to  such  a  case.  The  prime  object  of  a  pleading  is  to 
inform  the  adverse  party  of  the  claim  made  against  him.  That  being 
done,  he  may  object  to  proof  of  a  substantially  different  claim.  And 
if,  under  the  issue  made,  competent  evidence  is  received,  which 
presents  another  issue  not  made  by  the  pleadings,  it  cannot  be  used 
upon  the  latter  issue,  against  the  adverse  party,  even  if  he  does  not 
object  to  its  reception.  (  WiUiaT/is  v.  27ie  MeohaniGs  and  Trader^ 
Fire  Ins.  Co.,  64  JN.  T.,  577;  Bruce  v.  Burr,  67  id.,  237.)  But 
where  the  adverse  party,  himself,  gives  evidence  of  a  fact  not 
alleged  in  the  pleading,  which  establishes  a  right  to  the  identical 
relief  claimed  against  him,  neither  justice  nor  common  sense  requires 
that  he  shall  be  heard  to  object  that  the  evidence  cannot  be  used  for 
that  purpose.  We  think  the  case  is  eminently  one  for  the  exercise 
of  the  power  of  amendment  {Smith  v.  Macki%  4  Lans.,  41),  and 
that  if  the  learned  'referee  had,  in  the  first  instance,  directed  an 
amendment  of  the  complaint  to  conform  it  to  the  proof,  and  there- 
upon had  ordered  an  absolute  judgment  for  the  relief  asked^  upon 
the  ground  of  mistake,  his  action  would  have  been  warranted. 

These  views  do  not  conflict  with  any  adjudged  case  to  which  our 
attention  has  been  called.  Most  of  the  cases  cited  by  the  appellant's 
counsel  were  actions  at  law  in  which  it  was  held  that  under  a  com- 
plaint in  tort  the  plaintiff  could  not  recover  on  contract,  or  mc$ 
versa.     Those  cases  have  no  application  to  the  one  in  hand. 

The  appellant's  counsel  insists  that  the  plaintiff  not  having 
explained  why  he  alleged  fraud,  and  omitted  to  claim  relief  on  the 
ground  of  mistake  till  after  his  defeat  on  the  issue  tendered^  by 
him,  the  amendment  should  not  have  been  allowed.  The  counsel 
relies  upon  certain  rules  of  practice  of  the  old  Court  o^  Chancery. 
It  was  held  by  the  chancellor  that  the  plaintiff  would  not  be 
allowed  to  amend  his  bill,  after  replication,  without  leave  granted 
on  pfoof  showing  the  materiality  of  the  amendment  and  the  reason 
why  it  was  not  stated  before  {Thorn  v.  Germamdy  4  Johns.  Ch., 


Digitized  by 


Google 


KNAPP  V.  FOWLER.  517 

• 

Fourth  Defarthbnt,  October  Term,  1883.     # 

363),  or  to  amend  so  as  to  make  a  new  case  after  proofs  closed. 
{Dodd  V.  Aator^  2  Barb.  Oh.,  395.)  But  those  rules,  have  been 
done  away  and  the  practice  in  regard  to  amendments  is  now  a 
matter  of  discretion,  depending  upon  the  circumstances  of  each 
case  within  the  limitations  prescribed  by  the  Code.  . 

The  appellant's  counsel  attacks  the  judgdaent  on  the  merits  upon 
several  grounds.  He  insists  that  the  plaintiflPs  intestate  was  pre- 
cluded from  recovering  by  his  negligence.  This  position  is  based 
upon  the  fact  that  the  records  of  the  county  clerk's  office  furnished 
evidence  of  Brown's  insolvency,  an  execution  upon  a  judgment 
against  him  having  been  returned  unsatisfied  a  few  months  before 
the  sale,  and  the  plaintiff  by  examining  the  records  might  have 
ascertained  that  fact.  It  does  not  lie  in  the  mouth  of  the  defendant 
to  say  that  the  intestate  was  required,  in  the  exercise  of  due  dili- 
gence, to  consult  the  records  for  the  purpose  of  ascertaining  Brown's 
pecuniary  condition.  The  evidence  on  the  part  of  the  plaintiff 
tends  to  show  that  the  defendant  asserted  in  positive  terms  that 
Brown  was  "good"  and  that  the  mortgage  was  "good  as  gold." 
Contributory  negligence  will  defeat  an  action  based  on  negligence, 
and  there  may  be  cases  where  clear  negligence  on  the  part  of  a 
purchaser,  to  inform  himself  as  to  the  quality  or  condition  of  the 
thing  purchased,  will  constitute  a  defense  to  an  action  against  the 
vendor  for  fraud  {Long  v.  Wcurren^  68  N.  Y.,  431) ;  but  we  are  not 
aware  of  any  adjudication  in  this  State  in  which  that  rule  has  been 
applied  to  a  case  of  misrepresentation  and  mistake.  On  the  con- 
trary, there  are  numerous  cases  in  the  books  in  which  a  mutual  mis- 
take, or  a  mistake  on  the  one  part  and  fraud  on  the  other,  has  been 
relieved  against,  where  the  party  seeking  relief  fell  into  the  mistake 
by  omitting  to  read  a  written  instrument  which  was  at  hand  and 
might  have  been  examined  by  him.  (  Welles  v.  Yates^  44  N.  Y., 
625;  Boisford  v.  McLean^  46  Barb.,  478;  affirmed  by  Court  of 
Appeals,  May,  1870 ;  Rider  v.  Powell,  28  N.  Y.,  310 ;  KUmer  v. 
Smith,  77  id.,  226 ;  AUxmy  City  Sa/oir^s  Institution  v.  Burdick, 
87  id.,  40.)  The  cases  cited  by  the  appellant's  counsel  are  inappli- 
cable to  the  case  in  hand.  In  Penny  v.  Martin  (4  Johns.  Ch.,  666) 
the  bill  was  dismissed  because  the  embarrassment  from  which  the 
plaintiffs  sought  to  be  relieved  jvas  the  result  of  their  ignprance 
founded  on  negligence,  and  not  on  "  accident,  mistake,  misrepre- 
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sentation  or  fraud."  In  Marvin  v.  Bennett  (26  Wend.,  169)  the 
plaintiff  alleged  that  the  defendant  had  misrepresented  the  quantity 
of  a  piece  of  land  sold  and  conveyed  by  him  to  the  plaintiff.  The 
trial  judge  held  that  there  was  neither  fraud  or  mistake,  but  that 
the  vendee  took  the  risk  as  to  the  quantity  of  the  land,  and  his 
decision  was  affirmed.  In  Stettheimer  v.  KiUip  (75  N.  Y.,  282),  it 
was  found  that  there  was  neither  fraud  or  mistake,  but  merely  a 
dispute  as  to  the  amount  of  the  profits  made  by  the  firm,  each 
party  having  a  full  opportunity  of  knowing  the  facts.  In  Chrymes 
V.  Sanders  (93  U.  S.,  55),  it  was  said  there  was  no  mutual  mis- 
take, and  the  opinion  was  expressed  that  in  case  of  mistake,  the 
party  complaining  must  have  exercised  at  least  ordinary  diligence. 
In  Whittemore  v.  Fwrrington  (76  N.  Y.,  452)  there  was  neither 
fraud  or  misrepresentation.  We  are  of  the  opinion  that  the  posi- 
tion of  the  appellant^s  counsel,  that  the  plaintiff  is  precluded  from 
recovering  in  this  case,  by  negligence  on  the  part  of  his  intestate 
cannot  be  maintained. 

It  is  contended  by  the  appellant's  counsel  that  there  can  be  no 
recovery,  for  the  reason  that  the  transaction  was  an  exchange  of 
one  property  for  another,  in  which  the  intestate  received  what  he 
bargained  for.  The  intestate  sold  his  land  at  the  price  of  $3,000, 
and  the  bond  and  mortgage  were  turned  out  to  and  received  by 
him  as  equivalent  to  $3,000  in  money,  he  paying  back  the  apparent 
difference.  Both  parties  supposed  the  securities  were  worth  the 
sum  at  which  they  were  rated,  and  the  defendant  so  represented 
them.  The  intestate  relied  upon  those  representations,  and  did  not 
take  the  securities  at  his  own  risk.  These  facts  distinguish  the 
case  from  the  one  supposed  by  Oomstook,  J.,  as  the  basis  of  the 
opinion  expressed  by  him  in  Des  Arts  v.  Leggett  (16  N,  Y.,  582, 
589),  and  bring  it  within  the  rule  laid  down  in  Leger  v.  Bonnaffe 
(2  Barb.,  480),  cited  approvingly  in  Roberta  v.  Fisher  (43  N.  Y., 
159);  see,  also,  Roget  v.  MerriU-  (2  Caines'  R.,  117);  Lighibody 
V.  Ontario  Bank  (11  Wend.,  1),  and  Benedict  v.  Field  (16  N.  Y., 
595). 

Again,  it  is  urged  that  the  mistake  was  as  to  an  extrinsic  fact,  and 
for  that  reason  the  suit  cannot  be  maintained.  If  we  understand 
the  argument  of  the  counsel  on  this  point,  it  is  that  as  the  bond 
and  mortgage  turned  out  Vere  the  identical  securities  for  which 
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the  intestate  bargained,  there  was  no  mistake  as  to  any  fact  intrinsic 
to  the  contract,  and  Brown's  ability  to  pay  was  an  extrinsic  fact. 
But  the  goodness  of  the  securities  was  a  fact  asserted  by  the 
defendant,  and  belieyed  by  the  plaintiff  upon  such  assertion,  and 
if  the  plaintiff  had  not  supposed  it  to  exist,  he  would  not  have 
accepted  the  bond  and  mortgage.  If  the  argument  of  the  appel- 
lant's counsel  is  sound,  it  would  apply  with  equal  force  to  the  case 
of  a  payment  in  counterfeit  bank  notes  or  the  notes  of  an  insolvent. 
The  only  case  cited  by  the  appellant's  counsel,  Dambnumn  v. 
SohtUting  (75  N.  Y.,  65),  is  distinguishable  from  this.  There  was 
no  misrepresentation,  and  the  creditor  who  executed  the  release  of  his 
debt,  on  receiving  fifty  per  cent  thereof,  made  no  inquiries  as  to  the 
then  pecuniary  condition  of  his  debtor.  It  seems  that  subsequently 
to  the  time  when  the  plaintiff  had  been  informed  of  the  defendant's 
circumstances  the  pecuniary  condition  of  the  defendant  had 
improved,  and  the  plaintiff  testified  that  if  he  had  known  the 
defendant's  financial  condition  he  would  not  have  executed  the 
release.  The  court  held  that  as  the  release  executed  was  just  what 
was  intended,  and  the  sum  paid  was  the  sum  agreed  upon,  there 
was  no  mistake  of  any  intrinsic  fact  essential  to  the  contract  or 
involved  therein,  and  that  although  the  plaintiff's  action  might  have 
been  infiuenced  by  the  defendant's  financial  condition,  if  he  had 
known  it,  yet  such  condition  was  an  extrinsic  fact,  and  for  that 
reason  relief  could  not  be  granted  on  the  ground  of  mistake.  It 
was  held  that  the  debtor  was  in  no  way  responsible  for  the  ignorance 
of  the  creditor,  and  was  under  no  legal  or  equitable  obligation  to 
disclose  the  facts  as  to  his  pecuniary  circumstances.  The  precise 
ground  upon  which  he  was  held  to  be  exempt  from  such  obligation 
was  very  distinctly  stated  when  the  case  was  before  the  court  upon 
a  subsequent  appeal.  (85  N.  Y.,  622.)  If  the  $5,000  had  been 
paid  in  worthless  securities,  which  the  debtor  represented  to  be  good? 
the  case  would  have  been  analogous  to  this  in  its  facts.  The  cases 
cited  by  Mr.  Justice  Eabl  in  Dambmann's  case,  as  illustrations  of 
mistakes  respecting  intrinsic  facts  essential  to  contracts  against  which 
coarts  of  equity  will  relieve,  are  more  nearly  analogous  to  this  than 
is  the  principal  case. 

Again,  it  is  urged  that  the  plaintiff   should  fail  by  reason  of  . 
laches.    There  was  no  laches  on  the  part  of  the  intestate.     He 
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promptly  offered  to  rescind  on  learning  that  the  bond  and  mortgage 
were  worthless,  and  on  being  refused  he  brought  suit  without  unrea- 
sonable delay.  The  defendant  complains  that  he,  being  satisfied 
that  the  plaintiff  could  not  succeed  on  the  ground  of  fraud, 
suffered  the  property  cohered  by  the  Brown  mortgage  to  to 
sold  upon  a  prior  mortgage,  before  the  plaintiff  moved  to  amend  his 
complaint.  But  the  affidavits  read  on  the  part  of  the  defendant  in 
opposition  to  the  motion  to  amend,  show  that  shortly  prior  to  tha 
mortgage  sale,  the  defendant's  attorney,  and  also  his  son,  who  was 
active  in  the  defendant's  behalf  in  the  whole  transaction,  had  been 
informed  by  the  referee,  in  reply  to  a  request  for  information  in 
that  respect,  that  he  had  concluded  to  decide  in  favor  of  the  plair.- 
tiff  upon  the  ground  of  mistake.  Besides,  the  defendant  knew  that 
the  fact  of  a  mutual  mistake  existed  in  the  case,  and  that  it  appeared 
from  his  own  testimony  on  the  trial,  and  as  every  man  is  presumed 
to  know  the  law,  he  is  chargeable  with  knowledge  that  judgment 
could  properly  be  rendered  against  him  on  that  ground. 

The  objection  urged  to  the  testimony  of  the  witness  Weaver,  as  to 
the  statement  made  to  him  by  the  defendant's  witness  Benjamin  Fow- 
ler, is  not  available  to  the  appellant,  for  the  reason  that  the  objection 
and  exception  noted  in  the  appeal  book  do  not  appear  to  have  been 
taken  until  after  the  testitnony  was  out.  The  matter  is  of  but 
little  moment,  as  the  testimony,  unless  it  was  wholly  collateral, 
tended  to  discredit  the  witness  by  contradicting  him,  the  foundation 
having  been  laid  for  it.  Besides,  the  only  fact  which  the  testimony 
teuded  to  establish  was  that  Brown  was  represented  to  the  intestate, 
to  be  good,  in  the  negotiations  which  led  to  the  sale,  and  that  fact 
was  satisfactorily  established  by  other  evidence,  so  that  the  testimony 
in  question,  if  improper,  was  harmless. 

The  testimony  offered  by  the  defendant  to  show  that  the  fore- 
closure  of  the  prior  mortgage  on  the  Brown  property  was  gotten  up 
by  Brown  and  his  son  in  fraud  of  Brown's  creditors  was  properly 
excluded.    That  issue  could  not  be  tried  in  this  action. 

Our  conclusion  is  that  the  judgment  should  be  affirmed,  with 
costs. 

Hardin  and  Babkeb,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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HENRY  E.  PIERSON,  as  Rbobivbb   of  thb  NEW  YORK     \'^^^ 
STATE  ;LIFE    insurance    company,  PLADmnr,  v.     '^^^ 


JOHN  D.  SAFFORD  and  Othebs,  Dbfkndantb. 

AUamey — Uin  qf,  upon  hi$  cUenf9  caiue  of  acthn-^Oods  nf  OwX  Proudfwr^ 
Mc  66 — ^hat  ekUm  doa  fiot  e(m$Uh^U  a^*  oou7Uer<kU^ 

In  an  action  of  ejectment  brought  to  recover  the  possession  of  land  and  damages 
for  the  withholding  thereof,  the  defendant  pleaded  a  "  counter-claim  to  the 
damages  demanded/'  consisting  of  taxes  paid  and  improvements  and  repairs 
made  to  the  premises,  the  amount  of  which  he  sought  to  set  off  in  extinguish- 
ment or  reduction  of  the  plaintiff 's  claim  for  damages. 

Bdd,  that  as  this  claim  did  not  constitute  a  cause  of  action,  but  could  only  be 
applied  to  reduce  the  damages  which  the  plaintiff  might  recover  (Code  of 
Civil  Procedure,  §  1681),  it  did  not  constitute  a  "counter-claim"  within 
the  meaning  of  that  term,  as  used  in  section  66  of  the  said  Code,  giving  the 
attorney  of  the  defendant  a  lien  thereon,  and  preventing .  the  parties  from 
settling  the  action  without  his  consent. 

Appbal  by  Homer  Weston,  the  defendants'  attorney,  from  an 
order  of  the  Onondaga  Special  Term  denying  his  motion  to  set 
aside  the  settlement  made  by  the  parties,  and  the  order  of  dis- 
continuance /  herein,  and  for  leave  to  continue  the  action  to. judg- 
ment for  the  purpose  of  perfecting  his  ovm  rights  herein. 

Homer  Weston^  appellant,  in  person; 

QoodeUe  <b  Nottrnghmn^  for  plaintifi  and  defendants. 

SioTH,  P.  J. : 

On  reading  the  appeal  book,  we  are  satisfied  with  the  conclusion 
of  the  learned  judge  at  Special  Term  that  the  defendant  John  D. 
Safford  is  solvent  and  able  pecuniarily  to  respond  to  the  appellant 
for  whatever  compensation  he  may  be  entitled  to  as  the  attorney  of 
the  defendants  in  this  action,  and  also  that  the  settlement  complained 
of  was  not  made  collusively  or  with  intent  to  defraud  the  appel- 
lant.    The  settlement  was  made  before  judgment. 

Such  being  the  facts,  the  appellant  has  no  footing  which  gives 
him  a  right  to  set  aside  the  settlement  and  continue  the  action  for 
the  purpose  of  collecting  his  costs,  unless  the  case  is  within  the  pro. 
visions  of  the  Code  which  give  an  attorney  a  lien  upon  the  cause  of 
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action  before  judgment.  Those  provisions  are  contained  in  section 
66  of  the  Code  of  Civil  Procedure,  as  amended  in  1879,  and  are  as 
follows :  "  From  the  commencement  of  an  action  or  the  service  of 
an  answer  containing  a  counter-claim,  the  attorney  who  appears  for 
a  party  has  a  lien  upon  his  client's  cause  of  action  or  counter-claim 
which  attaches  to  a  verdict,  report,  decision  or  judgment  in  his 
client's  favor  and  the  proceeds  thereof  in  whosesoever  hands  they 
may  come ;  and  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment." 

The  question  arises  whether  the  appellant's  clients  have  a  counter- 
claim in  this  action  to  which  his  lien  as  an  attorney  can  attach. 
The  action  is  ejectment.  The  plaintiff^  in  his  complaint,  demands 
judgment  for  the  possession  of  the  premises  described  therein  and 
damages  for  withholding  the  same.  Section  1581  of  the  Code  of 
Civil  Procedure  provides  that  in  an  action  of  ejectment,  "where 
permanent  improvements  have  been  made  in  good  faith  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding  under 
color  of  title  adversely  to  the  plaintiff,  the  value  thereof  must  be 
allowed  to  the  defendant  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damages."  Under 
that  section,  one  of  the  defendants  has  set  up  in  her  answer  what 
the  pleader  has  termed  a  "  counter-claim  to  the  damages  demanded  " 
in  the  complaint,  consisting  of  taxes  paid  and  improvements  and 
repairs  made  on  the  premises,  to  be  set  off  in  extinguishment  or 
reduction  of  any  claim  for  damages  which  the  plaintiff  may  recover 
in  the  action. 

We  think  the  answer  does  not  present  a  counter-claim,  within 
the  meaning  of  section  66,  to  which  the  lien  of  the  attorney  can 
attach.  A  cause  of  action  is  essential  to  constitute  a  counter-claim 
as  defined  by  the  Code.  (Sec.  501).  Here  is  no  cause  of  action  and 
no  claim  which  is  or  can  be  the  subject  of  affirmative  relief.  The 
claim  set  up  is  only  available  to  meet  or  reduce  any  claim  for 
damages  which  the  plaintiff  may  recover,  and  if  the  plaintiff  makes 
no  claim  for  damages  at  the  trial,  or  establishes  none,  the  claim  set 
up  by  the  defendant  goes  for  naught.  .  In  no  event  can  there  be  an 
affirmative  recovery  by  the  defendant,  and  consequently  there  is 
nothing  involved  in  the  action  upon  which  the  defendant's  attorney 
can  have  a  lien  for  costs. 
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The  order  shonld  be  afBjnned,  with  ten  dollars  costs  and  dis- 
bursements. 

Hasdin  and  Babxbb,  J  J.,  ooncnrred. 

Order  afSrmed,  with  ten  dollars  costs  and  disbmsementB. 


JOHN  W.  STEBBINS,  Eespondknt,  v.  DWIGHT  B. 
COWLES,  Appbllant. 

Btferene$  cf  an  (uiion^  mvohing  a  long  account,  brought  by  an  attorney  againtit  hk 
eUent—  token  it  may  be  ordered—  County  Court  —  orders  made  by  it,  under  iU 
dieoretumary  powers,  are  7U>i  renewable  by  the  General  Termofihe  Supreme  Court, 
as  tfiey  would  be  *fmade  at  a  Special  Term  of  (hat  court. 

Where,  in  an  action  brought  in  a  County  Court  by  an  attorney,  to  recoyer  for 
professional  senrices  rendered  to  his  client,  the  court  decides,  after  a  partial 
trial,  that  all  the  items  of  his  account,  and  their  nature  and  value,  must  be 
proved,  and  directs  the  action  to  be  referred,  the  order  of  reference,  being 
discretionary  with  the  County  Court,  cannot  be  reviewed  by  this  court  upon 
appeal. 

This  rule  does  not  apply  to  a  review  by  the  General  Term  of  the  Supreme  Court 
of  the  decisions  of  a  Special  Term  thereof,  they  being  part  of  the  same  court; 
but  the  County  Court,  being  an  independent  tribunal,  this  court  cannot 
interfere  with  the  exercise  of  its  discretionary  powers. 

Appeal  from  an  order  of  the  Monroe  Oonnly  Oonrt,  directing 
that  the  action  be  referred  for  trial. 

W.  Senry  DcmSy  for  the  appellant, 

John  W.  Stebiine,  respondent,  in  person.  t 

SlDTH,  P.  J. : 

The  action  is  bronght  to  recover  for  services  as  an  attorney  and 
counselor-at-law.  The  complaint  contains  a  single  connt  alleging 
such  services  generally,  and  the  bill  of  particulars  furnished  by 
the  plaintiflE  specifies  numerous .  items,  extending  through  a  period 
of  four  years,  including  services  rendered  in  four  separate  suits. 
The  answer  admitted  generally  that  the  plaintiflE  performed  pro- 
fessional services  for  defendant  i^  during  the  time  and  as  stated  in 
the  complaint,"  but  with  that  exception  denied  the  complaint  and 
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alleged  payment,  and  that  the  services  were  performed  negligently. 
The  plaintiflE  having  moved  for  a  reference,  the  defendant  admitted 
that  the  Items  of  plaintiflE 's  bill  of  particulars  were  correctly  stated 
as  to  their  nnmber  and  date  and  character  of  service,  but  not  as  to 
their  value,  and  thereupon  the  motion  was  denied.  Subsequently 
the  cause  came  on  for  trial  before  the  County  Court,  and  the  plain- 
tiflE having  proceeded  in  part  with  his  proof,  and  oflEered  evidence 
as  to  value,  which  was  objected  to  by  the  defendant,  the  court 
decided  th&t  all  the  items  of  the  account,  their  nature  and  value 
must  be  proved,  and  ordered  a  reference.  From  that  order  this 
appeal  is  taken. 

We  think  the  appeal  cannot  be  maintained.  The  action  was  one 
which  the  County  Court  had  power  to  refer  in  its  discretion.  The 
numerous  items  of  the  account  were  not  so  fully  and  distiuctly 
admitted  as  to  preclude  the  necessity  of  giving  evidence  of  their 
nature  as  well  as  their  value,  as  seems  to  have  been  demonstrated  by 
the  partial  trial  of  the  cause.  The  facts  warranted  the  condnsion 
of  the  court  below  that  the  trial  involved  the  examination  of  a  long' 
account  The  order  being  discretionary  we  cannot  review  it.  The 
decisions  of  one  tribunal,  resting  in  discretion,  are  not  reviewable 
by  another.  (  Wavd  v.  Wilea,  24  N.  Y.,  635  ;  Tanri^  v.  Mwsk^  5» 
Barl).,  4:38.)  That  rule  does  not  apply  to  a  review  by  the  General 
Term  of  this  Court,  of  the  decisions  of  the  Special^  Term,  they  being 
parts  of  the  same  Court  But  the  County  Court  being  an  indepen- 
dent tribunal,  this  Court  cannot  interfere  with  the  exercise  of  ita 
discretionary  powers. 

The  counsel  for  the  appellant  cites  cases  in  which  a  reference  of 
an  attorney's  account  has  been  refused.  No  case  has  gone  so  far  as 
to  deny  the  power  to  refer  in  such  a  case ;  they  all  rest  upon  circum- 
stances of  discretion  {Martin  v.  The  Windsor  Hotel  Comfpwny^  10 
Hun,  304),  or  upon  the  ground  that  the  action  did  not  involve  a  long 
account     (i<<^Z^  v.  Tijf any,  11  id.,  62.) 

The  appeal  should  be  dismissed,  with  ten  dollars  ooets  and  dis- 
bursements. 

Habdin  and  Babkbb,  JJ.,  concurred^ 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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^LEVI  J.  PEASE,  PLADsmPF,  v.  GEOEGE  F.  BAENEtT, 
ExBouTOB,  ETC.,  OF  AZUBAH  CARPENTER,  Dbobased, 
Defendant. 

SMdence — what  testimony  m  inadmiasibU  as  relaUng  to  a  personal  iransacUon  noUh  a 
deceased  person^  Chde  of  Civil  Procedure,  sec,  829  — ^«  gesta --- vTuU  evidence 
is  admissible  as  conetitaUng  a  part  of  it. 

This  action  was  brought  by  the  plaintiff  upon  a  bond  given  to  him  by  one  Carpenter 
and  Azubah,  his  wife,  against  the  executor  of  Azubah.  It  was  defended  upoi^ 
the  ground  that  the  bond  was,  after  its  execution,  altered  by  the  insertion  of  a 
clause  binding  the  separate  estate  of  the  wife.  Upon  the  trial  the  plaintiff  was 
called  as  a  witness  in  his  own  behalf,  and  testified  that  he  was  not  present 
when  the  bond  was  signed,  but  that  he  saw  it  in  the  hands  of  his  attorney, 
after  it  was  drawn  and  shortly  before  it  was  executed,  and  that  it  then  con- 
tained the  clause  in  question  as  it  appeared  upon  the  bond. 

EiBld,  that  the  evidence  was  inadmissible  under  section  829  of  the  Code  of  Civi] 
Procedure,  as  relating  to  a  personal  transaction  with  the  dieceased. 

Eeld^  further,  that  this  section  also  prevented  the  plaintiff  from  testifying 
respecting  conversations  between  himself  and  his  attorney,  prior  to  the  execu- 
tion of  the  bond,  which  tended  ^  show  that  it  contained  the  said  clause. 

The  testimony  of  the  attorney  as  to  such  conversation  was  admissible  as  a  part  of 
the  res  gestce. 

Motion  by  the  defendant  for  a  new  trial  on  exceptions  taken  at 
the  Monroe  Circuit,  and  ordered  to  be  heard  at  the  General  Term 
in  the  first  instance,  after  a  verdict  had  been  directed  in  favor  of 
the  plaintiff. 

8tuU  dk  Bennett,  for  the  plaintiff. 

e/.  D.  Decker,  for  the  defendant. 

SMriH,  P.  J. : 

The  action  is  upon  a  bond  for  the  payment  of  money,  executed 
by  Davis  Carpenter  and  Azubah,  his  wife,  the  defendant's  testa- 
trix, to  the  plaintiff.  The  bond,  which  was  produced  at  the  trial, 
appeared  on  its  face  to  have  been  altered  by  the  insertion  of  a 
clause  binding  Mrs.  Carpenter's  separate  estate,  and  •  the  question 
litigated  at  the  trial  was  whether  the  alteration  was  made  before  or 
after  the  bond  was  executed  by  her. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf,  and  testi- 
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fied  in  substance  that  ne  was  not  present  when  the  bond  was  signed, 
bnt  that  he  saw  it  in  the  hands  of  his  attorney  after  it  was  drawn, 
and  shortly  before  it  was  executed,  and  that  it  then  contained  the 
clause  in  question,  as  it  appeared  at  the  trial.  The  testimouy  was 
objected  to  as  incompetcDt  under  section  829  of  the  Code  of  Civil 
Procedure,  and  the  exception  to  its  reception  presents  the  principal 
question  in  the  case. 

We  think  its  reception  was  error.  The  statement  of  the  plain- 
tiff that  shortly  before  the  bond  was  signed  it  contained  the  clause 
in  question,  went  to  the  very  marrow  of  the  issue^  and,  if  believed 
by  the  jury,  left  no  room  to  doubt  that  the  alteration  was  made 
before  the  testatrix  signed  the  instrument.  It  was  as  pertinent  and 
convincing  as  if  he  had  testified  that  the  clause  in  question  was  in 
the  instrument  when  the  testatrix  signed  it.  Had  she  been  living 
at  the  time  of  the  trial  she  might  have  contradicted  the  plaintiff  on 
that  point,  and  the  permitting  him  to  testify  concerning  it,  she 
being  dead,  gave  him  an  advantage  which  the  statute  does  not 
allow,  unless  the  plaintiff's  counsel'  is  right  in  his  contention  that 
the  testimony  did  not  relate  to  a  personal  transaction  or  communica- 
tion between  the  witness  and  the  deceased.  That  contention  is 
based  upon  the  fact  that  the  witness  and  the  deceased  did  not  meet 
personally,  the  plaintiff  having  been  represented  in  the  transaction 
by  his  attorney,  Mr.  Fuller,  who  superintended  the  drawing  of  the 
bond  and  its  execution.  But  the  attorney  acted  under  the  imme- 
diate ^direction  of  the  plaintiff,  who  was  cognizant  at  the  time  of 
all  the  steps  taken  in  the  transaction.  In  these  circumstances,  the 
giving  of  the  bond  was,  we  think,  a  personal  transaction  between 
the  obligors  and  the  obligee,  within  the  meaning  of  the  st-atute,  sa 
far  as  to  prevent  the  obligee  from  giving  testimony  against  the 
representative  of  the  deceased  obligor,  tending  to  show  what  was 
the  wording  of  the  bond  at  the  time  of  its  execution.  Suppose  he 
had  been  called  to  prove  the  contents  of  a  lost  letter  which  he  had 
dictated,  and  caused  his  clerk  to  write  and  deliver  to  the  deceased, 
we  do  not  think  he  would  have  been  competent  for  that  purpose ; 
and  yet  in  that  case  there  would  have  been  no  transaction  or  com« 
munication  between  him  and  the  deceased  which  could  be  called 
<^ personal"  in  a  literal  sense.  In  Hadaall  v.  SooU  (26  Hun,  617> 
and  Zandng  v.  HadsaU  (Id.,  619),  we  held  that  the  surviving  party 
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to  a  written  agreement  that  had  been  lost  was  not  competent  to  tes- 
tify to  its  contents  as  against  the  executors  of  the  other  party  to  the 
agreement.  (See  2  Abb.  N.  C,  9,  note.)  MUliga/n,  Administrator^ 
V,  Robinson  (16  N.  Y.  W.  Dig.,  96)  was  an  action  by  the  adminis- 
trator of  one  Girvan  against  Robinson  and  Roof,  to  recover  certain 
canal  boats  which  had  belonged  to  Q-irvan  and  the  defendant  Robin- 
son, and  which  the  defendants  claimed  had  been  sold  to  Roof  by  a  bill 
of  6%le  executed  by  Girvan  and  Robinson  which  was  lost.  Roof 
was  permitted  to  testify  on  behalf  of  the  defendants  to  the  delivery 
to  him  by  Robinson  of  the  bill  of  sale,  and  to  testify  to  its  contents 
and  to  the  signature  of  Girvan.  This  was  held  error,  although  it 
did  not  appear  that  Roof  and  Girvan  had  ever  met  or  had  any  per- 
sonal transaction  or  communication  in  the  matter,  other  than  the 
execution  and  delivery  of  the  bill  of  sale  in  the  circumstances 
above  stated. 

The  learned  counsel  for  the  plaintiff  relies  upon  the  case  of  HiU 
y.  Heerma/ns^  decided  in  this  department  (22  Hun,  456)  and  afSrmed 
by  the  Court  of  Appeals,  #mS.  nom.  (  Wadswortk^  Admr.^  v.  Heer- 
mansy  85  N.  T.,  639.)  It  will  be  seen  on  reading  the  facts  of  that  case, 
as  reported  in  the  books  above  cited,  and  also  in  17  Hun,  472,  where 
the  same  ciise  was  before  us  on  the  first  appeal,  that  there  is  a  clear 
distinction  between  that  case  and  this.  The  inquiry,  which  was  the 
subject  of  that  decision,  did  not  involve  any  personal  transaction 
between  the  witness  Hill  and  the  deceased  party.  Fellows.  It  called 
simply  for  a  description  of  the  bonds  at  the  time  when  Hill  depos- 
ited them  in  the  safe.  No  agreement  between  him  and  Fellows  was 
made  or  contemplated  at  that  time.  Fellows'  subsequent  act  of 
inserting  his  own  name  in  the  blank  left  in  the  indorsement  was 
independent  of  any  act  done  by  Hill.  In  short,  the  proof  did  not 
relate  to  any  transaction  or  communication  had  between  them, 
through  the  intervention  of  an  agent  or  otherwise. 

If  the  foregoing  views  are  correct,  it  follows  that  not  only  the 
testimony  above  referred  to,  but  also  so  much  of  the  testimony  of 
Pease  respecting  conversations  between  him  and  his  attorney,  prior 
to  the  execution  of  the  bond,  as  tended  to  show  that  the  bond  con* 
tained  the  married  woman  clause  at  the  time  of  its  execution,  was 
improperly  received.  But  the  testimony  of  the  attorney  on  the 
same  subject  was  competent,  we  think,  as  a  part  of  the  res  gestok 
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We  have  examined  the  other  exceptions  taken  and  argaed  hj  the 
fK>un8el  for  the  defendant,  and  are  of  the  opinion  that  thej  point  to 
no  error. 

There  should  be  a  new  trial,  costs  to  abide  the  event. 

Habdin  and  Baskeb,  JJ.,  concorred. 
New  trial  granted,  costs  to  abide  event. 


In  the  Mattkb  of  thb  Final  Accounting  of  REUBEN  LEF* 
FINGWELL,  AS  Administratob,  bto.,  of  JAMES  B.  LITTLE- 
FIELD,  Deceased. 

Surrogate-^ power  qf,  to  order  a  rtfer&nee — rtferee^B  report — beeomsa  abeohUs  unimt 
exceptions  a/re  JUed  thereto  a»  required  hy  OenercU  Bute  No,  80  —  Oode  of  CM 
Procedure^  see.  2M6,  17. 

Where,  in  pursuance  of  the  power  conferred  upon  him  by  section  2546  of  the 
Code  of  Civil  Procedure,  a  surrogate  appoints  a  referee  to  eKamine  an  aocoont 
rendered,  and  to  hear  and  determine  all  questions  arising  upon  the  settlement 
thereof,  which  he  himself  has  power  to  Metermine,  and  to  make  a  report 
thereon,  subject  to  confirmation  by  the  surrogate,  the  rules  of  the  Supreme 
Court  are,  by  section  17  of  the  said  Code,  made  applicable  to  such  a  reference 
and  the  report  of  the  referee  becomes  absolute,  and.  stands  as  in  all  things  con- 
firmed, unless  exceptions  thereto  are  filed  and  served  witidn  eight  days  after 
service  of  notice  of  the  filing  of  the  report. 

Where  no  exceptions  have  been  taken  and  filed,  the  surrogate  has  no  alternative 
but  to  confirm  the  report. 

Appeal  by  the  administrator  from  a  decree  of  the  surrogate  of 
Jefferson  county,  confirming  the  report  of  a  referee  appointed  by 
said  court  to  examine  the  accounts  of  the  said  administrator  and 
report  thereon,  and  ordering  the  said  administrator  to  pay  a  certain 
sum  therein  specified  to  Mary  E.  Westcott,  the  respondent  herein. 

A.  H.  Sawyer^  for  Eeuben  Leffingwell,  administrator,  appellant 

McQwrtm  <&  Williams^  for  Mary  E.  Wescott,  respondent. 

SMirH,  P.  J. : 

The  principal  questions  argued  by  the  appeUant's  counsel  relate 
to  certain  claims  of  the  administrator  which  were  disallowed  by  the 
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referee,  and  to  a  charge  made  against  him  for  property  which  it  is 
alleged  was  set  apart  to  the  minor  children  of  the  intestate.  The 
respondent's  counsel  insists  that  none  of  the  questions  referred  to 
are  brought  up  for  review  by  the  appeal  in  this  case,  inasmuch  as 
the  appellant  omitted  to  except  to  the  report  of  the  referee  in  due 
season,  and  thereby  the  report  became  absolute.  As  the  proceed- 
ing in  which  the  decree  appealed  from  was  entered  was  begun 
(Subsequently  to  the  1st  day  of-  September,  1880,  it  is  controlled  by 
the  provisions  of  chapter  14  of  the  Code  of  Civil  Procedure,  so  far 
as  they  are  applicable. 

Section  2546,  contained  in  that  chapter,  authorizes  the  surrogate, 
in  a  proceeding  of  the  nature  of  the  one  before  us,  to  appoint  a 
referee  to  ^^  examine  an  account  rendered ;  to  hear  and  determine 
all  questions  arising  upon  the  settlement  of  such  an  account,  which 
the  surrogate  has  power  to  determine,  and  to  make  a  report  thereon, 
subject,  however,  to  confirmation  by  the  surrogate."  By  the  terms 
of  the  order  of  reference  entered  in  this  case,  the  account  of  the 
administrator  and  the  exceptions  filed  thereto  were  sent  to  the 
referee  ^*to  examine  and  report  thereon,"  and  to  bring  in  the  evi- 
dence taken  by  him.  The  order  also  provided  that  the  report 
might  be  brought  on  for  confirmation  upon  eight  days'  notice. 
Under  that  order  the  referee  proceeded  to  a  hearing  and  determina- 
tion of  all  questions  raised  by  either  party  upon  the  settlement  of 
the  accoimt.  As  the  questions  thus  determined  were  such  as  the 
surrogate  might  have  decided  if  the  hearing  had  been  before  him, 
we  would  be  inclined  to  hold,  were  it  necessary  to  the  decision  of 
the  case,  that  the  action  of  the  referee  in  hearing  and  determining 
such  questions  was  warranted  by  the  order.  But  without  deciding 
that  question,  it  is  clear  that  if  there  was  any  error  in  that  respect, 
it  was  waived,  no  objection  having  been  taken  on  that  ground 
before  either  the  referee  or  the  surrogate.  The  decree  of  the  sur- 
rogate, therefore,  properly  recites  that  the  account  and  objections 
thereto  were  referred  to  the  referee  to  examine  and  report  thereon, 
and  to  "hear  and  determine^  all  disputed  matters  relating  to  the 
questions  raised "  thereby,  and  the  reference  is  to  be  regarded  as 
having  had  that  scope  for  the  purposes  of  the  present  discussion. 

The  report  of  the  referee  and  the  evidence  taken  by  him  were 
filed  on  the  first  day  of  November,  1881,  and  two  days  afterwards 
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a  copy  of  the  report,  with  notice  of  filing,  was  served  on  Iik 
attorney  for  the  administrator.  On  the  3d  of  December,  1881,  tho 
matter  was  brought  before  the  surrogate  upon  the  referee's  report, 
and  the  evidence,  on  due  notice';  and  the  decree  appealed  froiL. 
was  made  on  that  day.  No  exceptions  were  served  or  filed,  so  far 
as  the  appeal  book  shows,  until  the  23d  of  January,  1882,  when 
the  attorney  for  the  administrator  filed  a  paper  purporting  to  con- 
tain exceptions  to  the  report  of  the  referee  and  also  to  the  decree 
of  the  surrogate. 

We  think  those  exceptions  were  too  late,  and  were  ineflfectual  for 
any  purpose.  By  section  2546  a  referee  appointed  under  its  pro- 
visions .has  the  same  power  as  a  referee  appointed  by  this  court  for 
the  trial  of  an  issue  of  fact  in  an  action ;' and  the  provisions  of  the 
Code  applicable  to  a  reference  by  this  court,  apply  to  a  reference 
made  as  prescribed  in  said  section,  "  so  far  as  they  can  be  applied 
in  substance,  without  regard  to  the  form  of  the  proceeding."  Not 
only  the  provisions  of  the  Code,  but  also  the  general  rules  of  this 
court  are.  applied  to  such  a  reference,  so  far  as  they  are  applicable. 
By  section  17  of  the  Code  those  rules  are  binding  upon  all  courts  of 
record  except  the  court  for  the  trial  of  impeachments  and  the  court 
of  appeals ;  and  by  section  2  the  Surrogate's  Court  is  made  a  court 
of  record.  Rule  30  provides  that  in  references  other  than  for  the 
trial  of  the  issues  in  an  action,  or  for  computing  the  amount  due 
in  foreclosure  cases,  the  report  of  the  referee  shall  be  filed  with  the 
testimony,  and  the  report  shall  become  absolute  and  stand  as  in  all 
things  confirmed,  unless  exceptions  thereto  are  filed  and  served 
within  eight  days  after  service  of  notice  of  the  filing  of  the  same. 
The  rule  adopts  the  practice  which  prevailed  in  the  court  of 
chancery  in  respect  to  proceedings  before  a  master  in  cases  of 
accounting  {Ketckum  v.  Clarky  22  Barb.,  319),  and  the  provisions 
of  section  2546,  already  referred  to,  clearly  indicate  the  intention 
of  the  legislature  to  assimilate  references  in  the  Surrogate's  Court 
to  those  in  this  court,  so  far  as  the  same  can  be  done. 

No  exception  having  been  taken  to  the  referee's  report,  when 
confirmation  was  moved  for  before  the  surrogate,  that  ofiicer  had 
no  alternative  but  to  direct  an  order  for  confirmation  to  be  entered, 
and  no  question  as  to  the  correctness  of  the  report  having  been 
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raised  before  him,  the  appeal  from  his  decree  brings  up  no  qnefli- 
tion  for  review. 

For  these  reasons  the  appeal  should  be  dismissed,  with  ooetB. 


Habdin  and  Babebb,  J  J.,  concurred* 
Appeal  dismissed,  with  costs. 


SOPHEONIA  A.  GETMAN,  as  Exbodtbdc,  bto.,  of  JOHN  H. 
MoMAHON,  Dbobasbd,  Respondent,  v.  LANY  McMAHON, 
Appellant. 

Lega4!y — when  it  is  spedfia  ai%d  not  general — rights  of  a  legatee  for  J^e  of  epeeifia 
artidee  of  personal  property — when  security  need  not  be  given. 

The  plaintiff's  testator  devised  and  bequeathed  to  his  wife,  after  all  his  lawful 
debts  were  paid  and  discharged,  the  use,  income  and  occupation  of  all  his  real 
estate,  in  lieu  of  dower,  for  and  during  her  natural  life;  ai^d  from  and  after 
her  decease  he  gave  and  devised  the  use,  income  «nd  occupation  thereof  to  his 
daughter,  for  and  during  her  life;  and  from  and  after  her  death  he  gave  and 
devised  all  his  real  estate  to  her  children  and  lineal  heirs.  He  also  made  a 
bequest  in  favor  of  his  wife,  as  follows  :  "  I  also  further  give  and  bequeath 
to  my  wife  Lany  McMahon,  the  use  and  control  of  all  my  personal 
property  whatsoever,  on  the  farm  and  in  the  house,  at  the  time  of  my 
decease,  and  for  her  to  have,  to  use  and  enjoy  the  same  for  her  comfort 
and' support  for  and  during  the  time  of  her  natural  life.  After  my  wife 
Lany  McMahon's  decease,  whatever  of  piy  personal  property  may  then  be 
left,  I  give  and  bequeath  said  personal  property  to  my  daughter  Sophronia  A 
Getman."    The  will  contained  no  general  residuary  clause. 

EeUd,  that  the  gift  of  the  personal  property  was  a  specific  and  not  a  general 
legacy. 

That  the  widow  should  give  to  the  plaintiff,  the  executrix  and  daughter  of  her 
deceased  husband,  an  inventory  of  the  articles  bequeathed,  stating  that  they 
were  in  her  possession,  under  such  bequest;  and  that  at  her  death  they,  or  so 
many  or  so  much  of  them  as  should  not  have  been  consumed  by  a  reasonable 
and  proper  use,  were  to  be  delivered  to  the  plaintiff. 

That  ad  there  was  no  proof  of  danger  that  the  articles  would  be  wasted  or 
otherwise  lost  to  the  remainderman,  the  widow  should  not  be  required  to  giro 
security. 

Appeal  from  a  judgment,  entered  upon  tlie  trial  of  this  action  bj 
.the  court  without  a  jury. 
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The  action  was  brought  to  obtain  a  constraction  of  certain  por- 
tions of  the  will  of  the  plaintiffs  testator  and  father. 

The  will  contained  the  following,  among  other  provisions: 

First.  After  all  mj  lawful  debts  are  paid  and  discharged,  I  give, 

devise  and  bequeath  to  my  wife,  Lany  McMahon,  the  use,  income 

and  occupation  of  all  my  real  estate  whatsoever,  for  her  to  have  in 

lieu  of  dower,  for  her  support  and  mainten|ince,  and  comfort  for 

and  during  her  natural  life. 

«  «  «  » 

Third,  After  my  wife's  decease,  I  give,  devise  and  bequeath  to 
my  daughter,  Sophronia  A.  Gtetman,  the  use,  income  and  occupa- 
tion of  all  my  real  estate  whatsoever  l^nd  for  her  to  have,  hold  and 
occupy  for  and  during  her  natural  life. 

Fourth,  After  my  daughter  Sophronia  A.  Getpian's  decease,  I 
give  and  devise  all  of  my  real  estate  of  every  name  and  nature 
whatsoever  to  the  children  and  lineal  heirs  of  my  daughter,  Soph- 
ronia A.  Getmau,  and  for  said  children  to  share  and  share  alike  and 
for  them  to  have  and  to  hold  the  same  absolute  and  forever. 

Fifth.  I  also  further  give  and  bequeath  to  my  wife,  Lany 
McMahon,  the  use  and  control  of  all  my  personal  property  whatso- 
ever on  the  farm  and  in  the  house  at  the  time  of  my  decease,  and 
for  her  to  have  to  use  and  enjoy  the  same  for  her  comfort  and  sup- 
port, for  and  duriog  the  time  of  her  natural  life. 

Sixth.  After  my  wife  Lany  McMahon's  decease,  whatever  of  my 
personal  property  may  then  be  left  I  give  and  bequeath  said  peiv 
sonal  property  to  my  daughter  Sophronia  A.  GetmaA,  and  for  her 
to  have  and  hold  the  same  forever. 

Wayland  F.  Ford^  for  the  appellant. 

Dorunn  (&  Browne  for  the  respondent. 

Smttu,  p.  J. : 

The  principal  question  is  whether  the  gift  of  personal  property 
to  the  wife  of  the  testator,  contained  in  the  fifth  clause  of  his  will, 
18  a  specific  legacy.  The  words  are :  "  I  also  further  give  and 
bequeath  to  my  wife  Lany  McMahon  thfi  use  and  control  of  all  my 
personal  property  whatsoever  on  the  farm  and  in  the  house  at  the 
time  of  my  decease  and  for  her  to  have  to  use  and  enjoy  the  same  for 
her  comfort  and  support  for  and  during  the  time  of  her  natural  life." 
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We  incline  to  the  opinion  that  the  legacy,  being  limited  to  the  tes- 
tator's property  at  a  particular  place,  is  to  be  regarded  as  specific  and 
not  general.  A  residuary  disposition  of  "  all "  the  testator^s  "  real 
and  personal  estate  in  Jamaica  "  has*  been  held  to  be  specific.  {Mur- 
ray V.  Nishettj  5  Ves.,  149.)  So  also  a  bequest  of  "  all  my  persoiuil 
etetate  at  W.  '*  {Sayer  v.  Sayer^  2  Vem.  Ch.,  688.)  And  a  bequest 
of  all  the  testator's  right,  interest  and  property,  in  thirty  shares  in 
the  Bank  of  the  United  States  of  America,  (  Walton  v.  WaUonj 
7  Johns.  Oh.,  258.)  In  Tvnning  v.  Powell  (2  Collyer,  222)  there 
was  a  devise  of  the  house  in  Camden  place  and  all  there  to  M.  for 
life  and  after  her  death  to  T.  Held,  that  M.  was  entitled  to  the  use 
of  the  specific  personal  property,  and  to  use  up  the  consumable  arti- 
cles. A  general  legacy  has  been  defined  as  one  which  does  ^  not 
necessitate  delivering  any  particular  thing  or  paying  money  out  of 
any  pai-ticular  portion  of  the  estate ;  but  a  specific  legacy  is  the  con- 
verse of  this.    {Schouler^a  JExra,  and  Admra.y  461.) 

Other  provisions  of  the  will  indicate  the  intention  of  the  testa- 
tor that  his  wife  should  have  the  use  of  the  articles  given  in  specie. 
She  was  given  the  use,  for  life,  of  all  the  testator's  real  estate, 
including  the  house  and  farm  referred  to;  and  the  personal 
property  in  question,  being  on  the  farm  or  in  the  house,  may 
be  presumed,  without  resort  to  extrinsic  evidence,  to  consist  in  part 
of  household  furniture,  and  in  part  of  such  property  as  would  be 
used  in  connection  with  the  farm.  The  parol  evidence  shows  it 
was  of  that  nature.  Besides,  the  testator  directed  that  his  sister 
should  have  a  home  and  support  on  the  farm ;  or,  if  she  should 
become  dissatisfied  with  that  arrangement,  and  choose  to  live  else-  ^ 
where,  that  then  the  wife  should  pay  a  specific  sum  annually  for 
her  support.  As  the  use  of  the  personal  property  was  necessary  to 
the  occupancy  of  the  house  as  a  residence,  and  to  the  profitable  use 
of  the  farm,  the  intention  that  the  wife  should  have  the  use  of  the 
specific  articles,  in  order  to  enable  her  to  meet  the  burden  itaposed 
upon  her  by  the  terms  of  the  will,  seems  clear.  {HiU  v.  HUl^  2 
Lans.|  43.) 

The  intention  that  the  wife  should  have  the  use  of  the  said  arti- 
cles, in  specie^  even  although  some  of  them  are  such  as  would  be 
consumed  in  the  using,  is  further  evinced  by  the  sixth  clause  of  the 
will,  which  gives  to  tlie  testator's  daughter,  at  the  death  of  his  wife, 
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wBatever  of  his  personal  property  "may  tlien  be  left."  The  plain- 
tiff's counsel  call  our  attention  to  the  fact  that  similar  words 
received  a  different  construction  in  the  case  of  Livingston  v.  Mur- 
ray (68  N.  T.,  486,  490).  But  that  construction  was  adopted  in 
view  of  various  other  important  provisions  of  tlie  will  in  that  case, 
which  do  not  exist  here. 

The  counsel  for  the  respondent  urge  that  the  construction  above 
suggested  leaves  the  testator  intestate  as  to  any  property  not  found 
on  the  farm  or  in  the  house  at  the  time  of  his  death.  It  is  true 
courts  are  adverse,  in  general,  to  an  interpretation  of  a  will  which 
will  produce  intestacy  as  to  any  part  of  the  estate ;  but  in  this  case 
the  supposed  intestacy  would  not  divert  any  part  of  the  testator's 
property  from  the  course  which  he  intended  it  to  take,  inasmuch  as 
the  sole  heir  and  next  of  kin  is  the  remainderman  named  in  the  will. 
Besides,  if  the  testator  did  in  fact  leave  personal  property,  which  was 
not  on  the  farm  or  in  the  house  at  the  time  of  his  death,  that  fact 
renders  more  clear  his  intention  to  make  the  gift  to  his  wife  specific. 

It  is  also  ui^d  that  if  the  legacy  is  interpreted  as  specific,  it  is 
repugnant  to  the  direction  in  the  first  clause  of  the  will  for  the 
payment  of  debts.  There  is  no  repugnancy.  The  bequest  to  the 
wife  is  subject  to  the  payment  of  debts,  funeral  expenses  and 
expenses  of  administration,  and  if,  after  exhausting  such  of  the 
personal  property  as  is  not  specifically  given,  any  portion  of  the  debts 
and  expenses  remain  unpaid,  it  may  be  satisfied  out  of  the  articles 
the  Tlse  of  which  is  given  specifically  to  the  wife. 

On  the  whole  we  are  of  the  opinion  that  the  defendant  is 
entitled  to  the  reasonable  use  of  the  property  in  question,  in  sp^cief 
during  her  life,  subject  to  the  payment  of  the  debts  and  funeral 
expenses  of  the  testator  and  expenses  of  administration,  and  feuch 
as  shall  remain  at  her  death  vrill  belong  to  the  plaintiff. 

And  the  defendant  should  give  to  the  plaintiff  an  inventory  of 
the  articles  bequeathed,  stating  that  they  are  in  her  possession  under 
such  bequest,  and  that  at  her  death  they,  or  so  many  or  so  much  of 
them  as  shall  not  be  consumed  by  a  reasonable  and  proper  use,  are 
to  be  delivered  up  to  the  plaintiff.  But  as  there  is  no  proof 
of  danger  that  the  articles  will  be  wasted  or  otherwise  lost  to  the 
remainderman,  the  defendant  should  not  be  required  to  give 
security.     {Coven/ioven  v.  Shuler^  2  Paige,  122,  132.) 
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In  case  the  bequest  in  question  had  been  held  to  be  general,  the- 
plaintiff,  as  sole  executrix,  would  have  been  entitled  to  the  posses- 
sion of  the  property,  and  charged  with  the  trust  of  selling  the  same 
and  investing  the  proceeds,  and  paying  the  income  to.  the  life 
tenant.  The  question  of  construction  is  one  that  admits  of  debate. 
The  learned  judge,  at  Special  Term,  decided  it  in  favor  of  the 
plaintiff.  The  case  is  therefore  a  proper  one  in  which  to  apply  to 
the  court  for  a  construction  of  the  will,  and  the  plaintiff  as  well  as 
the  defendant  is  entitled  to  her  costs,  to  be  paid  out  of  the  estate. 

The  judgment  appealed  from  should  be  reversed,  and  judgment 
ordered  in  accordance  with  the  foregoing  opinion. 

If  counsel  differ  as  to  the  form  of  the  judgment,  it  may  be 
eettled  before  Presiding  Jusjbice  Smith,  on  five  days  notice. 

Habdin  and  Barker,  JJ.,  concurred. 

Judgment  appealed  from  reversed,  and  judgment  ordered  in 
accordance  with  the  opinion  herein,  costs  of  both  parties  payable 
out  of  the  estate. 


GEORGE  A.  GERMAIN  and  Others,  Rbspondbnts,  v.  THE 
BROOKLYN  LIFE  INSURANCE  COMPANY  OF  NEW 
YORK,  Appellant. 

PdUoy  of  Ufe  imuranee  —  the  breach  qf  a  condition  must  he  pleaded  and  proved  2y 
the  dtfendant  in  an  action  thereon. 

This  action  was  brought  upon  a  policy  of  life  insurance  issued  by  the  defend- 
ant, which  contained  a  condition  to  the  eJffect  that  if  the  assured  should  die 
by  his  own  hand  or  act,  whether  sane  or  insane,  the  company  should  not  be 
liable  for  an  amount  greater  than  the  reserve  of  the  said  policy.  The  answer 
set  up  a  breach  of  this  condition  as  a  defense.  The  defendant's  counsel  con- 
tended that  the  burden  of  proof  was  on  the  plaintiffs  to  show  that  the  defend- 
•ant  did  not  die  by  his  own  hand,  and  that  in  case  they  failed  so  to  do,  they  could 
only  recover  the  amount  of  the  reserve. 

Eeld,  that  the  court  properly  refused  so  to  charge  ;  that  it  rested  upon  the  defend- 
ant to  plead  and  prove  the  breach  of  the  condition. 

Appeal  from  a  judgment  in  favor  of  the  plaintife,  entered  on  a 
verdict  rendered  at  the  Erie  Circuit. 
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Joh/fh  O,  MUbum^  for  the  appellant. 
George  Wadsworihj  for  the  respondents. 

Smith,  P.  J. : 

The  action  is  on  a  policy  of  insurance,  issued  by  the  defendant 
upon  the  life  of  Charles  Germain,  the  father  of  the  plaintiffs,  to 
the  amount  of  $3,000.  The  policy  contained  a  condition,  to  the 
eflEect  that  if  the  assured  should  die  by  his  own  hand  or  act,  whether 
sane  or  insane,  the  company  should  not  be  liable  for  "  an  amount 
greater  than  the  reserve  for  feaid  policy,  computed  by  the  New 
York  standard,"  which  amount,  with  the  interest  thereon,  was 
stipulated  at  the  trial  to  be  the  sum  of  $295.01.  The  answer  of 
the  defendant  set  up  that  condition,  and  alleged  as  a  defense  to  the 
action  that  the  insured  died  by  his  own  hand  or  act.  Evidence 
was  given  in  support  of  that  defence ;  and  evidence  was  also  given 
tending  to  contradict  that  given  by  the  defendant,  and  tending  to 
prove  that  the  deceased  came  to  his  death  by  accident  and  not 
otherwise. 

The  appellant's  counsel  contends  that  the  burden  of  proof  was 
on  the  plaintifiE  to  show  that  the  deceased  did  not  die  by  his  own 
act  or  hand,  otherwise  there  could  be  no  recovery,  except  for  the 
sum  of  $295.01,  and  that  the  court  erred  in  not  so  charging  as 
requested,  and  also  in  charging  that  the  onus  was  on  the  defendant 
of  proving  that  the  deceased  committed  suicide. 

We  think  the  contention  cannot  be  maintained.  The  complaint 
contained  no  allegation  as  to  the  cause  of  the  death  of  the  assured, 
and  need  not  have  contained  any.  (Mui^ay  v.  New  York  Lif4 
Insurance  Company^  85  N.  T.,  236.)  The  fact  of  suicide  was 
alleged  in'the  answer  as  an  affirmative  defense,  as  must  have  been 
done,  to  enable  the  defendant  to  avail  itself  of  it.  As  the  burden 
of  alleging  that  defense  was  on  the  defendant,  so  also  was  the 
IniiLlen  of  proving  it.  {Jones  v.  Brooklyn  Life  Insurcmce  Com- 
jmnjj,  61  N.  Y.,  79 ;  Van  YalkenburgK  v.  American  Popular  Life 
Im^nrance  Company^  9  Hun,  683 ;  S.  C.  affirmed,  70  N.  Y.,  606.) 
As  it  does  not  appear  from  the  appeal  book  that  there  was  any 
evidence  tending  to  show  that  the  deceased  was  insane,  it  follows 
tbiit  if  he  had  killed  himself  intentionally,  such  self-killing  would 
w^ms%  been  felonious.  To  hold  that  it  was  incumbent  on  the  plain- 
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tifEs  to  show  that  the  aeeiired  was  not  gailty  of  the  crime  of  eelf- 
marder,  would   amount  to  a  reversal  of  the  legal   presumption 
which  regards  every  man  as  innocent  till  he  is  proved  guilty. 
The  judgment  should  be  afSrmed. 

Hardin,  J.,  concurred ;  Barkbb,  J.,  not  sitting. 

Judgment  a£Srmed. 


MARY  DRAKE  Rbspokdent,  v.  CHRISTIAN  WHKIE, 
ExEcuTOB,  ETC.,  OF  CHAUNCEY  LOVELACE,  Dbobaskd, 
Appellant.  .  , 

BUUuU  of  Umiiatums  ^effect  of  the  limUationa prescribed  hy  the  (Me  of  OivH  Pro- 
cedure upon  eaueee  of  action  existing  at  the  time  of  its  adoption — a  legacy  must  be 
demanded,  btfore  an  action  wiU  lie  therefor —  2  R  8.,  114,  see.  9  ;  Code  of  OivU 
Procedure,  sees.  1819, 410, 414  —  to?ten  the  statute  only  runs  from  the  Ume  the  party 
Tiad  actual  knowledge  of  his  rights, 

April  5, 1872,  the  defendant's  testator  died,  leaving  a  wiU  by  which  he  bequeathed 
to  the  plaintiff  a  legacy  of  $400,  with  interest  to  commence  one  year  after  his 
death.  The  plaintiff,  who  resided  in  Missouri,  claimed  to  have  been  informed 
by  the  executor,  the  defendant,  that  the  deceased  had  left  her  a  legacy  of 
9800,  payable  at  a  future  time,  for  which  he  would  then  give  her  |280  ;  that 
relying  upon  this  statement  she  accepted  the  said  sum  and  gave  him  a  receipt 
for  f300.  In  February,  1881,  she  was  first  informed  of  the  amount  of  the 
legacy  left  to  her,  and  in  June,  1881,  she  commenced  proceedings  in  the  Sur- 
rogate's Court  to  compel  the  payment  of  the  balance  due  her  thereon.  The 
executor  had  never  filed  any  inventory,  nor  had  he  had  his  account  judicially 
settled. 

Held,  that  although  prior  to  the  adoption  of  the  Code  of  Civil  Procedure  there 
was  no  statute  of  limitations  applicable,  in  express  terms,  to  such  proceedings 
in  a  Surrogate's  Court,  yet,  as  the  plaintiff  then  had  a  concurrent  remedy  by 
action  at  law,  the  statutory  limitation  applicable  to  the  latter  was  also  appli- 
cable to  the  former  proceeding. 

That  as  the  plaintiff 's  right  of  action  was  not  barred  by  the  statutes  in  force  at 
the  time  of  the  adoption  of  the  first  part  of  the  Code  of  Civil  Procedure, 
September  1,  1877,  and  as  it  did  not  fall  within  any  of  the  exceptions  specified 
in  section  414  thereof,  it  was  thereafter  governed  by  the  rules  therein  prescribed. 

That  as  section  9  of  2  Revised  Statutes,  114,  giving  a  right  of  action  for  a  legacy, 
and  section  1819  of  the  Code  of  Civil  Procedure,  which  took  the  place  of 
the  said  section  of  the  Revised  Statutes  upon  its  repeal  by  chapter  245  of  1880, 
required  a  demand  for  the  legacy  to  be  made  upon  the  executor  before  any 
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action  could  be  brought  therefor,  the  limitation  applicable  to  the  cause  of 
action  thereby  given  was  prescribed  by  section  410  of  the  said  Ckxle. 

That  as  this  case  fell  within  the  first  of  the  exceptions  specified  in  the  said  sec- 
tion, and  as  by  it  the  time  is  to  be  computed  only  from  the  time  when  the 
person  having  the  right  to  make  the  demand  has  actual  knowledge  of  the  facts 
upon  which  that  right  depends,  the  statute  did  not  begin  to  run  against  the 
plaintiff's  cause  of  action  until  February,  1881. 

That  as  the  plaintiff  had  a  right  to  maintain  an  action  at  law  to  recover  the 
legacy  at  tbe  time  these  proceedings  were  instituted  in  the  Surrogate's  Court, 
they  were  not  barred  by  the  statute  of  limitations. 

Subdivision  3  of  section  414  of  the  Code  of  Civil  Procedure  was  not  intended  to 
deprive  any  cause  of  action  of  the  remedial  provisions  of  the  new  Code  in 
respect  to  the  limitation  of  actions,  to  whicb  it  would  be  entitled  otherwise. 

Sotue  V.  Agate  (8  Redf.  Bur.  R,  307),  criticised  and  distinguished. 

Appeal  from  a  decree  of  the  surrogate  of  Genesee  county,  reqiiir- 
ing  the  appellant,  as  executors,  etc.,  of  Ohauncey  Lovelace,  deceased, 
to  pay  to  the  respondent  the  balance  of  a  legacy  alleged  to  be  due 
her  under  the  will  of  said  testator,  together  with  the  costs  of  the 
proceeding  prosecuted  for  the  purpose  of  compelling  such  payment. 

A.  J.  Zorish  and  M.  H.  Peck,  for  the  appellant. 

H.  B.  ConBy  iot  the  respondent. 

Smith,  P.  J.  - 

Chauncey  Lovelace  died  5th  April,  1872,  leaving  a  will  dated 
16th  December,  1863,  which  was  proved  and  recorded  in  the  office 
of  the  surrogate  of  the  county  of  Genesee,  by  which  he  bequeathed 
to  the  respondent  the  sum  of  $400,  in  the  words  following,  to  wit :  "  I 
give  and  bequeath  to  said  Mary  Drake  *  *  *  the  sum  of  four 
hundred  dollars,  with  interest,  to  commence  in  one  year  after  the  day 
of  my  death,  and  provided  she  shall  die  before  she  shall  inherit  the 
sum  of  four  hundred  dollars,  then  in  that  case  the  said  four  hundred 
dollai-s  shall  be  paid  by  my  said  executor  to  the  said  Mary  Drake's 
cliildren,  to  be  equally  divided  between  them,  share  and  share  alike." 
Mary  Drake  was  an  adopted  child  of  the  testator,  he  having  no 
child  of  his  own.  She  had  married  several  years  before  his  death, 
and  at  the  date  of  his  will  she  resided  with  her  husband  in  the  State 
of  Missouri,  and  has  lived  there  ever  since. 

The  respondent  testified  that  she  received  a  letter  from  the  execu- 
tor, or  at  least  a  letter  written  in  his  name,  advising  her  that  she  had 
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a  legaej  of  $300  under  the  testator's  will,  payable  at  a  future  time, 
and  proposing  that  if  she  would  throw  off  twenty  dollars,  he 
would  pay  her  $280  and  advance  the  money ;  that  she,  confiding 
in  such  statement,  replied,  accepting  the  proposition  ;  and  that  slie 
afterwards  received  the  $280  and  sent  her  receipt  for  $300.  The 
executor  testified  that  he  never  wrote  a  letter,  or  caused  one  to 
be  written,  to  the  respondent,  but  the  fact  was  admitted  on  his  part 
before  the  surrogate,  that  on  or  about  30th  October,  1872,  the  execu- 
tor sent,  or  caused  to  be  sent,  to  the  respondent  a  draft  or  check  for 
$280,  as  payment  upon  said  legacy,  with  request  to  acknowledge  the 
receipt  of  the  same,  and  that  the  .same  was  received  by  her,  and  her 
receipt  for  $300  was  returned  therefor.  According  to  the  testimony 
of  the  respondent  (which  was  not  controverted  on  that  point),  she 
was  not  informed  of  the  true  amount  of  the  legacy  until  February, 
1881.  The  executor  had  sufficient  assets  to  pay  all  bequests  in  f  ulL 
He  never  filed  an  inventory,  and  the^  has  been  no  judici&l  settlement, 
or  other  proceeding,  respecting  said  estate,  other  than  the  present 
proceeding,  which  was  commenced  28th  June,  1881. 

It  appeared,  before  the  surrogate,  that  in  January,  1869,  the  testa- 
tor sent  to  the  respondent  $100  at  her  request,'  which  the  executor 
claims  was  intended  as  a  payment  of  the  legacy,  pro  tamio^  or  at  least 
as  a  loan.  The  surrogate  held  that  it  was  neither  an  ademption  nor 
a  loan,  but  was  a  gift,  and  on  a  review  of  the  evidence,  we  see  no 
reason  to  differ  with  him  on  that  point. 

It  is  also  contended  by  the  learned  counsel  for  the  appellant,  that 
the  claim  of  the  respondent  is  barred  by  the  statute  of  limitations. 
Prior  to  the  Code  of  Civil  Procedure,  there  was  no  statute  of  limi- 
tations which  applied,  in  express  terms,  to  a  proceeding  like  the  one 
before  us.  But  by  statute  the  respondent  had  a  concurrent  remedy 
by  action  at  law,  and  the  general  rule  is  undisputed,  that  where 
there  is  a  legal,  as  well  as  an  equitable  remedy,  in  respect  to  the 
same  subject  matter,  the  latter  is  subject  to  the  same  statutory  linii- 
tation  as  the  former.  The  real  question,  therefore,  is  whether  the 
respondent's  legal  remedy  was  barred  before  she  commenced  this 
proceeding. 

A  right  of  action  to  recover  a  legacy  did  not  exist  at  common 
law ;  it  was  given  by  statute.  The  Revised  Statutes,  in  defining 
the  cases  in  which  such  an  action  would  lie,  provided,  among  other 
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tilings,  that  it  might  be  broaght  ^^  after  reasonable  demand  made." 
(2  R.  S.,  114,  §  9.)  If  the  proper  construction  of  the  statute  were  that 
such  demand  was  a  prerequisite  to  the  cause  of  action,  the  six  years' 
limitation  would  not  have  run  against  the  respondent,  for  the  rea- 
son that  'no  demand  was  made  until  a  few  weeks  before  this  pro- 
ceeding was  begun.  But  there  are  numerous  cases  in  the  books, 
decided  since  the  Revised  Statutes  took  effect,  and  prior  to  the 
present  Oode,  where  actions  at  law,  or  proceedings  before  a  surro- 
gate to  enforce  pajrment  of  a  l^acy,  have  been  held  barred  by  the 
six  years'  statute,  irrespective  of  the  question  whether  a  demand 
had  been  made  or  not.  {Ain.  Bible  Soo.  v.  Ilebard^  51  Barb.,  562; 
S.  0.  affirmed,  41  N.  T.,  619.)  Those  cases  probably  proceeded 
upon  the  groi^nd  that  the  object  of  the  statute,  in  requiring  a 
demand  before  suit,  was  to  protect  the  executor  against  costs  and 
not  to  subject  him  to  stale  demands,  and  doubtless  that  is  the  true 
construction.  So  that  although,  by  the  terms  of  the  section,  a 
demand  and  refusal  are  essential  to  the  right  of  action,  yet  the 
omission  of  the  claimant  to  make  demand  does  not  prevent  the 
iMiiuiing  of  the  statute  of  limitations.  Upon  the  same  ground 
it  has  been  held  that  although  an  attorney-at-law  is  not,  in  general, 
liable  to  an  action  for  moneys  collected  by  him,  until  after  demand, 
yet  the  action  must  be  brought  within  six  years  after  his  receipt  of 
the  money,  or  it  will  be  barred,  notwithstanding  no  demand  has 
been  made.  This  was  held  expressly  in  Stafford  v,  Richardson 
(15  Wend.,  302).  There  are  other  cases  to  the  like  effect,  and 
some,  not  in  entire  harmony  with  them,  collated  in  Mr.  Throop's 
note  to  section  410  of  the  Code  of  Civil  Procedure.  That  section, 
as  explained  in  the  note,  was  designed  to  settle  the  question  to 
which  the  cases  above  referred  to  relate.  It  contains  the  following 
provisions,  to  wit :  "Sec.  410.  "Where  a  right  exists,  but  a  demand 
is  necessary  to  entitle  a  person  to  maintain  an  action,  the  time, 
M-ithin  which  the  action  must  be  commenced,  must  be  computed 
from  the  time  when  the  right  to  make  the  demand  is  complete ; 
except  in  one  of  the  following  cases:  (1.)  Where  the  right  grows 
out  of  the  receipt  or  detention  of  money  or  property,  by  an  agent, 
trustee,  attorney  or  other  person  acting  in  a  fiduciary  capacity,  the 
time  must  be  computed  from  the  time  when  the  person,  having 
the  right  to  make  the  demand,  has  actual  knowledge  of  the  facts 
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upon  which  that  right  depends."     The  remainder  of  the  section 
does  not  affect  the  qaestion  under  consideration. 

That  section  took  effect  September  1,  1877,  before  the  expiration 
of  six  years  after  the  time  when  the  legacy  in  question  was  pay- 
able,  by  the  terms  of  the  will,  and  it  seems  to  apply  to  actions 
given  by  section  9  of  the  Revised  Statutes.  For,  by  the  pro- 
visions of  that  section,  as  we  have  seen,  a  demand  is  necessary  to 
the  right  of  action,  although  the  statute  of  limitations  would  begin 
to  run  without  a  demand  ;  and  the  words  "  trustee,"  "  or  other  per 
son  in  a  fiduciary  capacity,"  as  used  in  section  410  of  the  Codet 
include  an  executor. 

Section  9  of  the  Revised  Statutes  was  repealed  by  chapter  245  of 
the  Laws  of  1880,  and  section  1819  of  the  Code  of  Civil  Pro- 
cedure, which  took  effect  the  1st  day  of  September,  1880,  was 
substituted  for  it.  That  section  is  as  follows :  "  Sec.  1819.  If  after 
the  expiration  of  one  year  from  the  granting  of  letters  testa- 
mentary, or  letters  of  administration,  an  executor  or  administrator 
refuses,  upon  demand,  to  pay  a  legacy  or  distributive  share,  the 
person  entitled  thereto  may  maintain  such  an  action  against  him  as 
the  case  requires.  But  for  the  purpose  of  computing  the  time 
within  which  such  an  action  must  be  commenced,  the  cause  of 
action  is  deemed  to  accrue  when  the  executor^s  or  administrator's 
account  is  judicially  settled,  and  not  before.."  Mr.  Throop's  note  to 
this  section  states  that  it  was  prepared  to  change  tlie  nile  with 
respect  to  the  statute  of  limitations,  laid  down  in  the  case  of  the 
American  Bible  Society  v.  Sehard  {&upra).  That  section  was  in 
force  when  this  proceeding  was  commenced,  and  it,  as  well  as  sec- 
tion 9  of  the  Revised  Statutes,  makes  a  demand  and  refusal  a  pre- 
requisite to  a  cause  of  action,  so  that  if  the  respondent  had  brought 
an  action  at  law  for  her  legacy,  under  either  section,  when  she 
commenced  this  proceeding^  it  would  have  been  controlled  by 
section  410. 

By  section  414  of  the  Code  of  Civil  Procedure,  the  provisions  of 
the  fourth  chapter  of  said  Code,  including  section  410,  apply,  and 
constitute  the  only  rules  of  limitation  applicable  to  a  special  pro- 
ceeding as  well  as  a  civil  action,  unless  the  same  falls  within  one  of 
the  exceptions  specified  in  said  section  414.  The  only  one  of  those 
exceptions  which  it  is  necessary  to  consider,  is  that  contained  in  the 
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third  subdivision  of  said  section.  That  subdivision  applies  to  a 
cjaee  arising  subsequently  to  the  first  day  of  July,  1848,  in  which  a 
person  is  not-  only  entitled  to  commence,  but  actually  commences, 
an  action  or  special  proceeding,  before  the  expiration  of  two  years 
after  said  act  took  effect.  In  every  such  case,  the  effect  of  the  subdi- 
vinon  is,  that  the  provisions  of  law  which  were  applicable  to  such 
case  immediately  before  the  Code  of  Civil  Procedure  took  effect, 
continue  to  be  so  applicable,  notwithstanding  their  repeal.  The 
purpose  of  that  subdivision,  as  we  read  it,  was  to  pi-eserve  for  two 
years  after  the  Code  took  effect,  causes  of  action  which  otherwise 
woald  have  been  cut  off  by  various  provisions  of  the  Code  shortening 
the  period  theretofore  allowed  for  the  bringing  of  certain  actions 
therein  specified.  New  provisions,  having  that  effect,  are  found  in 
section  882  subdivision  6,  in  each  of  the  subdi\cisions  of  section  383 
and  in  section  384 ;  and  perhaps  there  are  others.  Causes  of  action 
falling  within  either  of  those  provisions  were  kept  alive  for  two 
yeare  by  the  third  subdivision  of  section  414,  on  a  compliance  with 
its  conditions;  but' we  think  that  subdivision  was  not  designed  to 
deprive  any  cause  of  action  of  the  remedial  provisions  of  the  new 
Code  in  respect  to  the  limitation  of  actions,  to  which  it  would  be 
entitled  otherwise.  As  the  present  proceeding  was  not  commenced 
within  two  years  after  the  new  Code  took  effect,  it  is  not  within  the 
letter  of  the  subdivision  ;  and  if  we  are  right  in  our  construction,  it 
is  not  within  its  intent,  and. the  case  is  governed  by  section  410. 

The  learned  counsel  for  the  appellant  cites  Cole  v.  Terpenning 
(25  Hun,  482) ;  House  v.  AgaU  (3  Eedf .  Sur.  R,  307 ;  McClellan's 
Sur.  Pr.  [2ded.],  657,  579;  and  Redf.  Sur.  Pr.  [2d.ed.],  585), 
in  support  of  his  position  that  section  410  does  not  apply  to  thia 
case.  Cole  v.  Terpenning  is  in  harmony  with  the  views  above 
expressed.  It  holds,  merely,  that  a  petition  in  the  Surrogate's  Court 
to  compel  an  executor  to  pay  a  legacy  must  be  filed  wiUiin  the  time 
in  which  actions  of  a  similar  character  are  required  to  be  com- 
menced, in  courts  of  common  law  or  equity.  House  v.  AgatBy 
decided  by  the  experienced  surrogate  of  Westchester  county,  in 
November,  1877,  was  to  the  same  effect.  Itlield,  also,  in  accord- 
ance with  what  we  have  already  said,  that  the  omission  of  the 
legatee  to  make  a  demand  does  not  prevent  the  running  of 
the  statute  of  limitations.     The  case  went  further,  and  held  that 
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section  410  of  the  Code  of  Civil  Procedure  did  not  apply  to  the 
case,  for  two  reasons :  (1.)  That  the  legatees  had  knowledge  of 
the  factQ  upon  which  their  right  to  make  a  demand  depended,  more 
than  six  years  before  they  made  their  application  to  compel  the 
executor  to  pay  ;  and  (2),  that  no  demand  was  necessary  to  enable 
them  to  maintain  the  application.  The  case  was  properly  decided 
upon  the  first  ground  stated,  but,  with  all  due  respect,  the  latter 
reason  assigned  by  the  learned  surrogate  seems  to  us  irrelevant. 
The  real  question  was  not  whether  a  demand  was  necessary  to 
maintain  the  proceeding  before  the  surrogate,  but  it  was  whether 
the  applicants  were  barred  of  their  concurrent  remedy  by  action 
at  law  ;  and  as  ta  that  remedy  a  demand  was  necessary,  as  we  have 
seen  already.  A  better  reason  for  holding  that  section  410  was  not 
applicable  to  the  proceeding  which  the  surrogate  h#d  before  him  was, 
that  the  proceeding  was  begun  in  June,  1877,  before  the  section  took 
effect.  Mr.  Kedfield,  in  his  valuable  treatise  on  the  '^  Law  and  Practice 
of  Surrogates'  Courts  "  (p.  585),  has  been  led  into  an  error,  as  we  con- 
ceive, by  the  case  of  Hovm  v.  AgcUe^  in  saying  as  he  does,  upon  its 
authority,  that  ^^  inasmuch  as  a  demand  is  not  necessary  to  entitle  a 
legatee  or  distributee  to  maintain  an  action  or  proceeding  for  his 
legacy  or  share,  the  time  cannot  be  computed  from  the  time 
when  the  claimant  has  actual  knowledge  of  the  facts."  As  we 
have  seen,  the  provisions  of  the  fourth  chapter  of  the  Code  of 
Civil  Procedure  expressly  apply,  and  constitute  the  only  rules  of 
limitation  applicable  to  a  civil  action  or  special  proceeding,  except 
in  the  cases  specified  in  section  414.  And  a  proceeding  before  a 
surrogate  to  compel  payment  of  a  legacy  is  treated  by  the  new 
Code  as  a  special  proceeding.  (Sees.  2717-2726, 2516,  2517.)  The 
evident  intention  of  the  Code  is  to  apply  a  uniform  statutory  rule 
of  limitation  to  all  concurrent  remedies  relating  to  the  same  sulv 
ject-matter,  whether  by  action  at  law  or  in  equity,  or  by  special 
proceeding,  and  it  is  unreasonable  to  suppose  that  the  law  makers 
intended  that  a  legatee  seeking  payment  of  his  legacy  should  be 
barred  by  lapse  of  time  from  seeking  relief  in  the  Surrogate's 
Court,  when  at  the  same  time  a  remedy  is  open  to  him  by  action 
in  the  courts  of  law.     . 

I  have  not  had  access  to  the  edition  of  McClellan's  treatise,  cited 
■by  the  appellant's  counsel. 

Digitized  by  VjOOQIC 


^ 


544  MATTER  OF  COLEMAN. 

Fourth  Department,  October  Term,  1888. 

Our  conclnsion  is,  that  at  the  time  when  this  proceeding 
commenced  the  respondent  had  a  right  of  action  at  law  under  the 
statute  to  recover  the  unpaid  balance  of  her  legacy,  which  was  not 
then  barred  by  lapse  of  time,  inasmuch  as  six  years  had  not  elapsed 
f i*om  the  time  when  she  had  actual  knowledge  of  the  facts  upon 
which  her  right  to  make  a  demand  of  payment  depended ;  and  that 
being  the  case,  the  present  proceeding  is  not  barred  by  the  statute 
of  limitations. 

There  are  no  other  questions  in  the  case  requiring  oonunenk 

The  decree  should  be  aiBrmed,  with  costs. 

Habdin  and  Haxoht,  J  J.,  concurred. 
Decree  of  surrogate  affirmed,  with  costs. 


In  the  Mattes  of  the  Application  of  LIJOY  COLEMAN,  fob 

AN  OBDSS  DmBOTINa    THE  BoABD  OF    SuPBSYIBOBS  OF  ObLKANS 

County  to  Befund  a  Tax. 


traoBoium — jxHMr  of  the  county  judge  to  niiewfrom  an  HUgalandur^uit  i 
uhere  Iho  fi/ppUcant  had  made  oath,  htfore  the  aueeacre,  thai  he  Tujbd  no  p&nonal 
proportif  ^1S7\,  chap.  695. 

The  petitioner  applied  to  the  county  judge  of  Orleans  county  for  an  order  direct- 
ing the  board  of  supervisors  to  refund  to  her  the  amount  of  a  tax  which  she 
had  been  compelled  to  pay.  She  alleged  that  she  had  been  assessed  for  $6,800 
for  personal  property ;  that  she  appeared  before  the  assessors  on  grievance 
day  and  made  oath  that  she  had  no  personal  property  subject  to  assessment  or 
taxation,  and  that  there  was  no  evidence  to  contradict  her  statement  The 
county  judge  dismissed  the  petition  upon  the  ground  that  he  had  no  jurisdic- 
tion in  the  premises. 

Held,  error. 

Appeal  from  an  order  of  the  County  Court  of  Orleans  countj, 
entered  March  13,  1882,  refusing  an  order  directing  the  return  of 
a  tax  of  forty-seven  dollars  and  eighty-seven  cente,  which  order  was 
denied,  for  want  of  jurisdiction  to  hear  and  decide  the  matter. 
The  petitioner  alleged  that  she  was  assessed  for  $6,800  for  personal 
property,  by  the  assessors  of  the  town  of  Clarendon,  in  said  county, 
in  the  year  1880,  and  that  she  paid  the  tax  thereon  of  some  loity- 
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two  dollars.  That  on  grievance  day  she  made  an  oath  before  the 
assessors  that  she  had  no  personal  property  subject  to  assessment  or 
taxation,  and  that  there  was  no  evidence  to  contradict  her  statement, 
except  the  statement  of  one  of  the  assessors,  who  said  he  had  seen 
two  mortgages  purporting  to  belong  to  her.  That-she  did  not  own 
the  said  mortgages,  nor  any  interest  therein.  The  tax  collector 
certified  that  he  collected  of  her,  upon  sach  assessment,  forty-seven 
dollars  and  ninety-seven  cents.  Affidavits  were  read  in  opposition 
to  her  application  in  the  County  Court,  but  they  were  not  con- 
sidered by  the  General  Term,  as  the  County  Court  held  it  had  no 
jurisdiction  in  the  premises,  and  denied  the  application. 

John  Ounneen^  for  the  petitioner,  appellant 

Signer  <6  Wage^  for  supervisors,  respondents. 

Hardin,  J. : 

Chapter  695  of  Laws  of  1871,  in  section  6,  confers  power  upon 
the  ^oard  of  supervisors,  upon  the  order  of  "the  County  Court, 
made  on  thie  application  of  the  person  aggrieved,"  to  refund  "  any 
tax  illegally  or  improperly  assessed  or  levied."  If  the  petitioner 
had  no  personal  property  in  1880  she  was  illegally  or  improperly 
assessed,"  and  the  tax  was  "illegally  and  improperly"  levied 
upon  her,  and  therefore  her  case  is  brought  within  the  terms 
of  the  act  of  1871.  In  Boardman  v.  Board  of  Supervisors  of 
Tomphina  Qyanty  (85  N.  T,,  360),  it  was  held  that  a  person  who  had 
been  improperly  assessed  in  Tompkins  county,  upon  personal  prop- 
erty owned  by  a  resident  in  Monroe  county,  was  pioperly  allowed 
an  order  directing  the  tax  to  be  refunded,  and  an  order  of  tho 
General  Term  reversing  an  order  of  the'County  Court  was  reversed. 
We  must  follow  the  rule  laid  down  in  that  case,  and  we  therefore 
hold  that  the  County  Court  of  Orleans  county  had  jurisdiction,  and 
it  was  its  duty  to  pass  upon  the  merits  involved  in  the  case  made  by 
the  petitioner  before  it,  and  its  refusal  to  do  so,  "  for  want  of  juris- 
diction," was  error.  If  the  facts  be  as  averred  by  the  petitioner  she 
was  not  liable  to  assessment  and  taxation  for  the  $6,800  of  personal 
property  included  in  her  assessment,  and  the  determination  oi'  the 
assessors  does  not  stand  in  the  way  of  relieving  her.  {In  ths 
Matter  of  Catholic   Protectory,    77   N.   T.,   342;   Williams  y. 
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Board  of  SupervisorSy  78  id.,  663;  Boardman  v.  Supervisor^y 
supra.) 

We  must  reverse  the  order  of  the  County  Court  for  the  error 
spoken  of. 

Order  of  the  County  Court  of  Orleans  county  reversed,  with  ten 
dollars  costs  and  disbursements,  and  proceedings  remitted  to  thai 
court  with  directions  to  proceed  and  hear  the  application  upon  the 
merits. 

Smith,  P.  J.,  and  Babkbil,  J.,  concurred. 

Order  of  County  Court  reversed,  with  costs. 


WILLIAM    H.    HILLS,  Rbspondbnt,  v.  THE    PEEKSKILL 
SAVINGS  BANK,  Appellant,  and  Another. 

PraeHee^writ cf  distringas ^povoer  of  ths  court  to  compel  a  corporation  to  OfwiMT 

for  a  contempt. 

Where  a  corporation  has  failed  and  refused  to  comply  with  the  terms  of  a  jud^ 
ment  recovered  against  it,  the  Supreme  Court,  at  Special  Term,  has  power  to 
make  an  order  directing  a  writ  of  distringas  to  issue,  compelling  the  corpora* 
tion  to  appear  and  answer  as  to  the  contempt  alleged  to  have  been  committed 
by  it 

Appeal  from  an  order  made  at  a  Special  Term  authorizing  a  writ 
of  distringas  to  issue,  to  compel  the  defendant  corporation  to  appear 
and  answer  for  a  contempt  alleged  to  have  been  committed  by  it 

On  the  11th  day  of  September,  1882,  the  plaintiff  obtained  a 
judgment,  by  the  fourth  paragraph  of  which  the  defendant  was 
required,  within  thirty  days  after  service  upon  it  of  a  copy  of  the 
judgment,  to  deliver  to  the  clerk  of  the  county  of  Wyoming  cer- 
tain bonds  and  coupons  purporting  to  be  issued  by  the  town  of 
Attica  to  be  canceled,  and  directing  that  the  same  shall  be  can- 
celed in  the  manner  specified.  On  the  29th  day  of  September, 
1882,  a  copy  of  the  judgment  was  d|dy  served  upon  the  defendant,  the 
Peekskill  Bank.  The  bonds  and  coupons  not  having  been  delivered 
in  accordance  therewith,  on  the  14th  day  of  November,  1882,  the 
clerk  appointed  an  attorney  in  fact  to  demand  of  and  receive  from 
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the  defendant  the  bank  the  bonds  and  coupons,  in  pursuance  of  the 
judgment,  and  on  the  16th  day  of  December,  1882,  such  attorney,  im 
pursuance  of  that  power,  demanded  of  the  bank  the  surrender  of  the 
bonds  and  coupons  as  provided-  in  the  judgment,  with  which  demand 
the  defendant  declined  to  comply.  Upon  these  facts  the  Special 
Term,  on  the  28th  of  January,  1883,  tq^Aq  an  order  that  a  writ  of  dia- 
tringas  should  issue  in  the  usual  form  for  not  obeying  the  judgment, 
unless  the  defendant  bank,  within  sixty  days  after  service  of  a  copy 
of  the  order,  procure  an  order  of  this  conrt  upon  the  usual  notice, 
staying  the  plaintiff's  proceedings  pending  the  appeal  which  had 
been  taken  by  it  in  the  action.  In  opposition  to  the  motion  it  was 
urged  by  the  counsel  for  the  defendant  that  the  judgment  was 
wrong;  that  the  bank  had  parted  with  the  bonds  pending  the 
action,  and  that  it  had  appealed  from  the  judgment. 

Z.  £.  Hayes  and  /.  S,  Johnson,  for  the  appellant. 

W.  F.  Cogswell^  for  the  respondent. 

Habdik,  J. : 

Whether  the  defendant  has  been  guilty  of  the  alleged  contempt 
need  not  be  conclusively  determined  when  an  application  is  made 
for  a  writ  of  distringas.  When  a  decree  or  judgment  is  pro- 
nounced against  a  corporation,  which  it  refuses  to  obey,  the  party 
who  avers  that  the  corporation  is  in  contempt  may  have  the  writ 
of  dtst^^ingas  to  bring  it  before  the  court,  and  after  that,  if  no 
satisfactory  answer  is  given  to  the  alleged  contempt,  the  court  may 
order  a  sequestration,  to  enforce  the  performance  of  the  dQeree  op 
order  of  the  court.     (1  Barb.  Ch.  Pr.,  443.) 

Section  14  of  the  Code  of  Civil  Procedure  defines  what  contempts 
may  be  punished  civilly,  and  enumerates  cases  in  whSch  the  remedy 
applies.  In  the  ei^th  subdivision  thereof  it  is  declared~that  such 
power  exists  "  in  any  other  case  where  an  attachment  or  any  other 
proceeding  to  punish  for  9  contempt  has  been  usually  adopted  and 
practiced  in  a  court  of  record  to  enforce  a  civil  remedy  of  a  party 
to  an  action    *    *    *    or  to  pretect  the  right  of  a  party." 

When  the  contumacious  party  is  brought  before  the  court,  the 
practice  in  certain  cases  is  prescribed  by  title  3  of  chapter  17  of  the 
Code  of  Civil  Procedure.    We  are  of  opinion  that  the  Special  Term 
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did  not  exceed  its  power  and  discretion  in  regard  to  the  application 
l)efore  it. 

Order  affirmed,  with  ten  dollars  costs  andv  disbursements. 

Shcth,  F.  J.,  and  Babkbb,  J.,  concnrred. 

So  ordered. 


In  the  Matter  of  thb  Pboposkd  VILLAGE  OF  ELBA. 

VUlagea—ineorporoHon  qf^what  resident  population  theymuit  eaniam—redem 
of  the  proceedings  by  a  ccunty  judge -^  by  the  GenercU  Term — 1870,  chap,  291,  (U 
amended  by  chap.  92  of  1878. 

Chapter  291  of  1870»  regulating  the  incorporation  of  Tillages,  provides  (tit  1,  S  1) 
that  "  any  part  of  any  town  or  towns  not  in  any  incorporated  village  containing 
a  resident  population  of  not  less  than  three  hundred  persons,  and  if  it  shall 
include  in  its  boundaries  a,  territory  of  more  than  one  square  mile  in  extent 
containing  a  resident  population  of  not  less  than  three  hundred  persons  in 
each  and  every  additional  square  mile*  of  territory  included  within  such 
boundaries,  may  be  incorporated." 

Seldf  that  whenever  the  territory  to  be  included  in  the  boundaries  of  a  proposed 
village  exceeds  one  square  mile  in  extent,  the  additional  territory  to  be  included 
therein  must  have  at  least  three  hundred  perK>ns  residing  within  it. 

That  where  the  territory  of  the  proposed  village  consisted  of  about  one  and 
a-quarter  square  miles,  and  the  population  residing  within  it  consisted  of  four 

'  hundred  and  twenty-seven  persons,  the  village  could  not  be  incorporated  under 
the  act. 

Where  a  majority  of  such  persons  have  voted  m  favor  of  organizing  a  village, 
as  prescribed  in  the  act,  the  county  judge  may,  upon  an  appeal  being  taken  as 
prescribed  therein,  set  aside  the  election. 

Q^iBra,  as  to  whether  an  order  so  made  by  hhn  is  appealable  to  the  Gteneral 
Term  of  this  court 

Appeals  from  two  orders  made  by  the  county  judge  of  Genesee 
county,  in  proceedings  to  incorporate  a  village. 

Certain  residents  of  the  town  of  Elba,  in  Genesee  county,  N.lf., 
for  the  purpose  of  incorporating  "The*  Village  of  Elba,"  under 
the  village  act  of  1870,  having  complied  with  the  requirements  of 
the  said  act  preliminary  to  the  lawful  holding  of  such  election,  an 
election  was  held  on  the  2d  daf  of  December,  1882,  to  determine 
the  question  of  the  incorporation  of  such  territory. 

At  such  election  106  votes  were  cast,  sixty  being  in  favor  and 
forty-six  against  such  incorporation.     The  certificate  of  election 
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was  filed  in  the  Genesee  cpnnty  clerk's  office.  Afterwards,  Alva 
tJ.  Willis  appealed  to  the  county  judge  of  Genesee  county  to  have 
such  election  annulled  and  set  aside,  and  another  election  ordered 
to  determine  the  question  of  the  incorporation  of  such  territory. 

At  the  hearing  on  the  appeal  i'  was  proven  that  the  number  of 
inhabitants  within  the  territory  to  be  ihcorporated  was  427,  and 
that  there  were  about  one  and  a-quarter  square  miles  of  laud 
embraced  in  it. 

On  the  28th  day  of  December,  1882,  the  county  judge  made 
three  several  orders  in  the  matter. 

Nvmber  1.  Declaring  the  election  appealed  from  illegal,  by 
reason  that  there  is  not  the  requisite  population  resident  within  the 
territory  embraced  in  the  proposed  village  to  authorize  such  elec- 
tion to  be  held. 

Number  2.  Orders  another  election  to  be  held  to  determine  the 
said  question  of  incorporation  as  authorised  and  required  by  law. 

N'wrriher  3.  Directs  repayment  to  the  appellant  of  the  $100 
deposited  by  him  on  the  appeal. 

From  orders  numbers  one  and  three  this  appeal  is  brought. 

TT.  (7.  WaUon  and  Oeorge  Boweuj  for  the  appellants,  persons 
desiring  to  incorporate  said  village. 

Myron  H.  Pech^  Jr.^  for  the  respondents,  opposed. 

Habdin,  J.l 

Territory  included  within  the  proposed  village  is  about  one 
square  mile  and  a  quarter.  Population,  427.  Majority  of  votes 
were  for  the  proposed  village.     Was  the  election  legal  ? 

By  section  1  of  1  Revised  Statutes  (7th  ed.),  884,  it  is  provided 
that  "  any  part  of  any  town  or  towns  not  in  any  incorporated  village 
containing  a  resident  population  of  not  less  than  three  hundred 
persons,  and  if  it  shall  include  in  its  boundaries  a  territory  of  more 
iha/n  one  square  mile  in  extent,  containing  a  resident  population  of 
not  less  than  three  hundred  persons  in  each,  and  every  additional 
square  mile  of  territory  mduded  within  such  boundaries  may  be 
incorporated  as  a  village  under  Ihe  provisions  of  this  act,  by  com- 
plying therewith."  If  the  territoiy  was  one  square  mile  then  a 
population  of  300  would  be  sufficient  to  comply  with  the  provision 
quoted.    Thus,  a  territory,  having  that  number  may  be  incorpo- 
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rated.  Thus  the  other  provision  is  general,  and  provides  for  "  addi- 
tional sqnare  miles  of  territory,"  to  be  included  within  the 
boundaries  of  the  proposed  village.  But  the  statute  declares,  that 
"  each  additional  square  mile,  containing  a  resident  population  of 
not  less  than  three  hundred  persons,"  *  *  ♦  maj  be  incorpo- 
rated. The  statute  provides  a  mode,  and  that  mode  and  the 
requirements  of  the  statute  must  be  complied  with,  or  the  statute  can- 
not be  availed  of.  We  are  not  to  give  it  any  more  minute  provisions 
than  we  find  written  in  its  language.  We  incline  to  the  opinion  that 
whenever  the  territory  exceeds  one  square  mile,  each  additional  ter- 
ritory must  have  at  least  300  persons  within  its  bounds.  We  therefore 
agree  with  the  conclusion  reached  by  the  county  judge.  Section  11  of 
of  the  act  (ch.  291r,  tit.  1,  Lawsot  1870)  provides  that  a  petition  may 
be  presented  to  the  county  judge,  "  specifying  the  irregularities  in 
and  objections  to  such  election."  Also,  that  "  his  decifion  as  to  the 
legality  or  illegality  of  such  election  shall  be  rendered."  If 
the  construction  we  have  given  the  statute  be  correct,  it  would 
seem  to  follo\Y  that  the  election  was  illegal,  and  that  the  proceed- 
ings had  prior  thereto,  based  upon  a  contra  construction,  were 
irregular  and  illegal  inasmuch  as  they  did  not  conform  to  the 
statute.  Though  such  irregularities  or  departure  from  the  statute 
might  be  reached  by  a  certiorari^  yet  it  is  obvious  that  it  was  the 
intention  of  the  legislature,  by  section  11,  to  provide  for  taking  the 
*'  irregularities  and  obj&tions  "  arising,  in  the  early  proceedings, 
before  a  county  judge  summarily.  We  think  it  was  proper  for  him 
to  declare  an  election  held  under  such  irregular  proceedings  invalid, 
upon  the  appeal  taken  to  him.  The  order  declaring  the  election 
held  illegal  should  be  affirmed.  It  may  be  observed  that  we  have 
not  deemed  it  necessary  to  pass  upon  the  question  raised  by  counsel, 
as  to  whether  the  order  was  appealable,  as  upon  the  merits  we  have 
reached  the  conclusion  that  it  is  right.  Order  affirmed,  with  ten 
dollars  costs  and  disbursements,  to  be  paid  by  appellants. 

Order  directing  the  return  of   money  deposited  also  affirmed, 
without  costs. 

Smith,  P.  J.,  and  Barker,  J.,  concurred. 

Order  affiri^ed,  with  ten  dollars  co8t«  and  disbursements.    Oid» 
directing  the  return  of  the  money  deposited  affirmed,  without  costs. 
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In  the  Matter  op  the  Estate  op  WILLIAM  BEDFORD, 
Deceased.  JAMES  A-  POOL,  Administbatob,  etc.,  Appbit 
lant. 

BmrrogaU — report  of  a  rrferee  upon  the  accounting  of  an  administrator — eoDceptiont 
thereto  —  duty  of  the  surrogate  to  consider  the  same  in  detail. 

An  administrator  having  applied  for  a  ju4icial  settlement  of  his  accounts,  certain 
objections  thereto  were  filed  by  the  widow  and  certain  of  the  creditors  and 
parties  in  interest.  Thereupon  the  surrogate  *'  ordered  that  said  account  and 
objections  be  referred  to  John  E.  Pound,  as  referee,  to  examine  the  same  and 
to  make  report  thereon  to  this  court."  The  referee,  after  taking  evidence  and 
hearing  objections,  made  a  report  passing  upon  .the  facts  and  the  questions 
raised  before  him.  To  this  report  exceptions  were  taken  and  served.  Upon 
a  motion  for  the  confirmation  of  the  report,  the  surrogate  refused  to  consider 
the  exceptions  taken  to  the  referee's  report  and  the  question  thereby  raised, 
and  confirmed  the  report. 

Meld,  error. 

That  before  passing  upon  the  report  in  question  he  should  have  considered 
the  rulings  made  by  the  referee,  on  the  exceptions  taken  to  the  report,  in 
detail. 

Quare,  whether  it  would  have  been  the  duty  of  the  surrogate  to  do  so  had  thd 
order  of  reference  conferred  power  upon  the  referee,  "  to  hear  and  determind 
all  questions  arising  upon  the  settlement  of  the  accounts." 

Appeal  by  the  administrator  from  a  decree  judicially  settling 
the  accounts  of  said  administrator,  entered  October,  1882,  by  the 
surrogate  of  Niagara  county,  and  from  each  and  every  part  thereof, 
and  from  an  intermediate  order  of  September  25, 1882,  confirming 
the  report  of  John  E.  Pound,  Esq.,  referee. 

James  A.  Poole,  administrator,  filed  his  account  with  the  surro- 
gate and  asked  for  citations  and  for  a  settlement.  Certain  creditors, 
heirs  and  the  widow,  filed  objections  thereto.  Thereupon  the  sur- 
rogate ordered  that  said  account  and  objections  be  referred  to  John 
E.  Pound,  Esq.,  as  referee, "  to  examine  the  same  and  to  make  report 
thereon  to  this  court." 

The  referee  made  a  report,  after  taking  evidence  and  hearing 
objections  made  by  the  parties.  He  made  findings  of  fact  upon 
evidence  received,  and  as  to  the  various  questions  arising  on  the 
hearing.  Exceptions  to  the  referee's  report,  both  as  to  his  findings 
of  fact  and  law,  were  made  and  served.  A  motion  was  then  made 
by  the  objectors  upon  said  report  an^  exceptions  for  the  confirmation 
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of  said  report,  and  the  motion  was  brought  on  before  the  surrogate. 
The  counsel  for  the  administrator  requested  the  surrogate  to  rule 
upon  the  several  objections  and  exceptions  of  said  administrator  to 
the  admission  and  exchision  of  evidence  uj^on  the  hearing  before 
said  referee,  and  upon  the  several  exceptions  filed  by  said  adminia* 
trator  to  said  report.  The  surrogate  declined  so  to  rule  and  said 
administrator  duly  excepted. 

The  surrogate  then  made  an  order  confirming  the  said  report, 
and  also  made  the  decree  from  which  the  appeal  is  taken. 

Volney  Simpson^  J.  D.  OasTcdl  and  L&oi  If.  Bowen^  for  James 
A.  Pool,  administrator,  appellant. 

A.  K.  Potter^  for  creditors,  respondents. 

Hardin,  P.  J. : 

In  terms  the  order  of  reference  made  by  the  surrogate  was  to 
examine  the  "  accounts  and  objections,  and  to  make  report  thereon 
to  the  surrogate." 

Power  to  make  such  a  reference  is  conferred  upon  the  surrogate 
by  section  2546  of  the  Code  of  Civil  Procedure.  The  order  did 
not  in  terms  confer  power  upon  the  referee  "  to  hear  and  determ- 
ine all  questions  arising  upon  the  settlement  of  such  an  account." 
As  to  all  questions  which  the  surrogate  had  power  to  determine, 
Buch  a  reference  might  have  been  authorized  by  the  surrogate. 

In  such  a  case  it  would  have  been  the  duty  of  the  referee  to  make 
report  thereon,  "  subject,  however,  to  confirmation  by  the  surrogate, " 
under  the  order  of  reference  to  "  examine "  and  to  report  therein 
to  the  Surrogate's  Court.  The  surrogate  had  the  power,  and  it  was 
his  duty,  to  examine  the  evidence  and  the  report  thereof,  and  to 
consider  the  exceptions  filed  to  the  report,  and  to  determme  ques- 
tions presented  thereby  for  his  review  and  consideration. 

Such  was  the  practice  under  the  Kevised  Statutes  in  respect  to 
reports  made  by  a  referee  in  cases  of  rejected  claims  referred  under 
the  statutes.  Such  was  the  practice  in  respect  to  proceedings  had 
before  an  auditor.  {Boughton  v.  Flint,  74  N.  T.,  476.)  When  the 
surrogate  refused  to  consider  and  rule  upon  "  the  several  objections 
and  exceptions, "  we  think  he  fell  into  an  error.  He  had  control  of 
the  proceedings,  and  before  passing  upon  the  report  in  gross,  should 
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have  considered  the  rulings  made  by  the  referee,  and  the  exceptions 
taken  to  his  report  in  detail.  (Code  of  Civil  Pro.,  §  2546.)  We 
need  not  consider  what  would  have  been  the  duty  of  the  surrogate 
had  the  order  in  terms  conferred  power  upon  the  referee  "  to  hear 
and  determine  all  questions  arising  upon  the  settlement "  of  the 
account. 

Inasmuch  as  the  surrogate  has  not  parsed  upon  the  exceptions 
taken,  and  refused  to  do  so,  and  an  exception  was  taken  to  his  refu- 
sal, we  think  the  order  made  by  him  cannot  stand.  It  should  be 
reversed  together  with  the  decree  based  thereon,  and  the  proceedings 
be  remitted  to  the  surrogate  of  Niagara  county,  with  instruction  to 
proceed  to  examine  and  rule  upon  the  several  exceptions  presented 
to  him  by  the  parties.  Costs  of  this  appeal  should  be  allowed  to 
the  appellant,  payable  out  of  the  fund. 

Order  and  decree  reversed,  and  proceedings  remitted  to  the  sur- 
rogate with  directions  to  proceed,  costs  to  appellant  payable  out  of 
the  fund.  ^ 

Babkeb  and  Dwight,  JJ.,  concurred. 

Order  and  decree  of  .the  surrogate  of  Niagara  county  reversed, 
with  costs  to  appellant,  and  proceedings  remitted  to  surrogate, 
with  instructions  to  proceed. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appel- 
LAOT,  V.  THOMAS  PHILLIPS  and  IMPORTERS'  TEA 
COMPANY,  Respondents. 

Order  of  arrest  under  Code  of  CivU  Procedure,  sec,  649,  subd.  8  —  cannot  be  granted 
in  an  actum  to  recover  property  ^  forfeited  because  used  for  lottery  purposes  —  Penal 
Code,  see.  882. 

Bubdiyision  8  of  section  549  of  the  Code  of  Civil  Procedure,  authorizing  the 
granting  of  an  order  of  arrest  in  an  action  brought  to  recover  money,  funds, 
credits  or  property,  held  or  owned  by  the  State,  or  for  or  on  behalf  of  a  public  or 
governmental  interest,  *  *  *  which  the  defendant  has  without  right 
obtained,  received,  converted  or  disposed  of,  does  not  authorize  such  an  order 
to  be  granted  in  an  action  brought  by  the  people  to  recover  property  which 
is  alleged  to  have  been  forfeited  to  the  State  by  reason  of  the  defendant's 
having  offered  the  same  for  sale  or  distribution,  in  violation  of  the  provisions 
of  the  Penal  Code  against  lotteries. 
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.  Appeal  from  an  order  of  the  Erie  Special  Term,  vacating  an  order 
of  arrest, 

Ednjoa/rd  W.  Hatohy  district  attorney,  for  the  appellant.         * 

FuUerton  cfe  Hazd^  for  the  respondents. 

SMrrii,  P.  J. : 

The  order  of  arrest  was  granted  upon  proof  that  the  properly, 
for  the  recovery  of  which,  or  the  proceeds  thereof,  the  action  is 
brought,  was  offered  for  sale 'or  distribution  by  the  defendants  in 
violation  of  the  provisions  of  the  Penal  Code  against  lotteries,  and 
on  that  ground  it  was  claimed  that  such  property  was  forfeited  to 
the  State.  (Penal  Code,  §  332.)  The  only  title  which  the  plaintiffs 
claim  to  the  property  in  suit  is  through  such  alleged  forfeiture. 

The  plaintiffs  claim  that  the  order  of  arrest  was  authorized  by 
subdivision  3  of  section  649  of  the  Code  of  Civil  Procedure.  We 
do  not  think  the  claim  can  be  maintadned. 

That  provision  is  taken  from  chapter  28  of  the  Laws  of  1876, 
which,  as  is  well  known,  was  adopted  in  consequence  of  the  enor- 
mous peculations  at  that  time  complained  of,  and  was  intended  to 
give  a  remedy  in  like  cases.  It  applies  to  cases  where  funds  or  other 
property  belonging  to  the  public,  have  come  into  the  hands  or  con- 
trol of  a  wrong-doer,  and  does  not  apply  to  an  action  brought,  as 
this  is,  for  the  double  purpose  of  declaring  property  in  the  lawful 
possession  of  the  defendant  to  be  forfeited  to  the  State,  and  direct- 
ing it  to  be  transferred  to  the  possession  of  the  plaintiff,  by  virtue 
of  such  forfeiture. 

The  vacatur  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Habdin  and  Babkeb,  J  J.,  concurred. 

So  ordered. 
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OHAELES  0.  STEELE,  Respondent,  v.  ASA  B.  WARD  and        iL-«»l 
Others,  Appellants. 

SMmee  — physiciafu — admimlniity  of  their  tesHmony  as  to  the  menial  condition  cf 
their  patient  —  Code  of  OivU  Procedure,  see,  884 — I%e  wife  of  an  heir  at  law  contesting 
the  probate  of  a  wiU  of  real  property  is  interested  in  the  event  —  she  cannot  testify 
€U  to  personal  transaetions  with  the  deceased — what  are  personal  transactions — 
(Me  of  OiffU  Procedure,  see,  829. 

The  defendants  in  this  action,  heirs  at  law  of  the  plaintiJOf*s  testatrix,  contested 
the  yalidity  of  her  will,  upon  the  grounds  qf  a  lack  of  testamentary  capacity 

'  and  of  undue  influence.  Upon  the  trial  the  plaintiff  called  one  Monk,  the 
physician  who  had  attended  the  deceased  in  her  last  sickness,  and  was  allowed 
lo  prov&by  him  what  was  said  and  done  by  her,  at  an  interview  had  by  him 
with  her  at  her  house  at  which  the  plaintiff  was  present.  The  plaintiff  was 
allowed  to  introduce  this  testimony  to  show  that  the  witness  "  made  a  t«st  of 
the  memory  of  the  testatrix,  then  or  thereafter,  to  ascertain  her  capacity  to 
make  a  wilL "  The  witness  having  been  instructed  by  the  judge  to 
avoid  stating  any  information  received  by  him,  which  was  required  to 
enable  him  to  act  as  her  physician,  was  allowed  to  answer  the  question, 
what  was  his  impression  in  that  interview  as  to  the  condition  of  the  testatrix, 
whether  rational  or  irrational,  as  follows  :  "  Hef  gestures  and  conversation, 
language,  everything  that  I  could  observe,  impressed  me  as  coming  from  a 
person  of  ordinary  sound  mind." 

EJBld,  that  the  evidence  was  not  prohibited  by  section  884  of  the  Code  of  Civil 
Procedure  and  was  properly  received.    (Per  Smith,  P.  J.) 

The  defendants  called  the  wife  of  one  of  the  contestants  to  testify  to  "  the  actions, 
conduct  and  sayings"  of  the  testatrix,  on  certain  occasions  when  the  witness 
was  at  her  house. 

EM,  that  as  the  deceased  left  real  estate  in  which  the  witness  would  have  an 
inchoate  right  of  dower,  if  the  will  were  declared  void,  she  was  interested  in  the 
event  of  the  action,  and  so  disqualified,  under  section  829  of  the  Code  j>t 
Civil  Procedure,  from  testifying  as  to  personal  transactions  or  communica- 
tions  had  with  the  deceased. 

But  that  as  the  burden  of  proving  the  incompetency  of  the  i^itness  rested  upon 
the  party  objecting,  and  as  it  did  not  appear  from  the  question,  nor  from  thd 
other  facts  proved  upon  the  trial,  that  the  witness  would  necessarily  be  com- 
pelled to  testify  as  to  a  personal  transaction  or  communication  with  the 
deceased  in  order  to  answer  the  question,  that  the  Court  erred  in  refusing 
to  allow  it  to  be  put    (Smith,  P.  J.,  dissenting.) 

Appeal  from  an  order  of  the  Jefferson  Cotinty  Special  Term, 
denying  the  appellants'  motion  for  a  new  trial,  founded  on  the 
minutes  of  the  trial  judge,  and  from  an  order  remitting  the  pro- 
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ceedings  to  the  Surrogate's  Court  of  Jefferson  County,  directing  that 
court  to  admit  to  probate  the  last  will  and  testament  of  Lodema 
Ward,  deceased. 

The  testatrix's  estate,  consisted  of  both  real  and  personal  property, 
all  of  which  she  devised  to  Charles  C.  Steele,  the  present  respondent, 
Tlie  deceased  was  unmarried ;  her  heirs  at  law  were  her  surviving 
brothers  and  sisters,  Asa  B.  Wai*d  one  of  the  appellants  being  one. 
The  respondent  was  named  as  executor  of  the  will,  and  when  he 
propounded  the  same  for  probate,  the  heirs  at  law  appeared  and 
resisted  the  application  on  the  grounds  :  Ist,  That  the  testatrix  did 
not  possess  testamentary  capacity.  2d.  That  the  execution  of  the* 
will  was  procured  through  undue  influence,  duress  and  fraud. 

The  surrogate  refused  to  admit  the  will  to  probate ;  thei-eupon  the 
proponent  appealed  to  the  General  Term  of  tliis  court,  and  the 
decree  of  the  surrogate  was  reversed,  and  the  issues  of  fact  involved 
were  ordered  to  be  tried  at  the  Jefferson  Circuit.  The  same  being 
settled,  they  were  brought  to  trial  and  the  verdict  of  the  jury  sus- 
tained the  validity  of  the  will.  The  questions  argued,  on  this  appeal 
relate  to  the  rulings  of  the  trial  judge  in  receiving  and  rejecting 
evidence,  and  are  stated  in  the  opinion. 

Wayland  F.  Ford^  for  the  appellants. 

JLevi  tt.  Brovm^  for  the  respondent. 

Babeeb,  J. ; 

Upon  the  trial  the  contestants  called  as  a  witness  in  their  own 
behalf,  Amelia  Ward,  wife  of  Asa  B.  Ward,  one  of  the  contestants, 
and  she  was  sworn  and  gave  some  evidence  without  objection.  It 
was  then  proposed,  by  the  contestants,,  to  prove  by  the  witness  the 
actions,  doings  and  sayings  of  the  testatrix,  done  and  uttered  in 
her  presence,  some  ten  days  before  the  execution  of  the  will,  with  a 
view  of  establishing  the  want  of  testamentary  capacity  on  the  part 
of  the  deceased.  This  offer  was  objected  to  by  the  proponent  on  the 
ground  that  it  was  incompetent  for  this  witness  to  relate  personal 
transactions  or  communications  had  between  herself  and  the  deceased, 
as  the  witness  was  interested  in  the  event  of  the  suit,  as  the  direct 
result  of  the  verdict  would  be,  in  case  the  probate  of  the  will  was 
rejected,  to  vest  in  her  husband,  one  of  the  contestants  the  fee  in 
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part  of  the  real  estate  devised  by  the  will  and  secure  to  the  witness  an 
inchoate  right  of  dower  in  the  same  lands.  This  objection  was  sus* 
tained,  on  the  ground  that  the  witness  was  interested  in  the  event 
of  the  suit,  and  an  exception  was  duly  taken. 

This  ruling  presents  the  question  which  will  be  first  considered.. 
If  {he  witness  was  interested  in  the  event  of  the  suit,  then  she  was 
disqualified  to  prove  by  her  own  evidence  personal  transactions  or 
communications  had  between  herself  and  the  deceased.  (Code  of 
Civil  Pro.,  §  829.)  If  she  was  npt  interested  in  the  event  of  the 
suit,  then  she  was  a  competent  witness  for  and  in  behalf  of  her 
husband  upon  all  the  issues,  as  the  common  law  liability  arising  out 
of  the  fact  of  coverture  is  removed  by  the  provision  of  section  828. 

Should  the  will  be  denied  prpbate,  the  husband  would  become 
seized  in  fee  of  an  undivided  portion  of  the  land  devised,  and  the 
witness  would  be  immediately  vested  with  an  inchoate  right  of 
dower  in  the  same  premises.  The  disqualifying  interest  of  the 
witness  must  be  in  the  event  of  the  cause  itself  and  mtist  be  a  pecu- 
niary one.  An  interest  in  the  question  to  be  decided,  is  not  sufficient 
to  make  a  witness  incompetent.  If  the  verdict  cannot  be  given  in 
evidence  in  other  actions  or  proceedings,  for  or  against  the  witness, 
then  he  must  be  considered  as  interested  in  the  question  only  and  he 
is  not  disqualified. 

The  interest  which  will  operate  to  disqualify  the  witness  is 
stated  in  1  Greenleaf  on  Evidence,  as  follows  : 

"  The  true  test  of  the  interest  of  a  witness  is,  that  he  will  either 
gain  or  lose  by  the  direct  legal  operation  and  effect  of  the  judgment, 
or  that  the  record  will  be  legal  evidence  for  or  against  him  in 
some  other  action.  It  must  be  a  present,  certain  and  vested 
interest,  and  not  an  interest  uncertain,  remote  or  contingent." 
(Sec.  390). 

This  general  statement  of  the  rule  is  universally  accepted  as 
accurate  and  safe  as  a  guide  in  disposing  of  cases  whiBre  the  ques- 
tion is  involved.  {Flohart  V.  Hobart^  62  N.  Y.,  83 ;  Miller  v.  Monlr 
gomery,  78  N.  T.,  283.)  • 

In  this  State  it  has  been  frequently  adjudicated  and  must  now 
be  regarded  as  settled,  that  an  inchoate  right  of  dower  in  lands 
is  a  subsisting  and  valuable  claim  or  interest,  possessing  a  pecuniary 
value,  which  is  susceptible  of  estimation,  although  there  could  be 
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no  right  of  enjoyment  during  the  life  of  the  husband,  and  her 
estate  in  the  lands  of  which  her  husband  is  seized,  is  incomplete 
and  not  consummated  until  after  his  death.  This  interest  is  not 
readily  definable  and  it  is  difficult  to  select  apt  words  to  express 
her  legal  right  or  the  nature  of  the  same.  Before  the  death  of 
her  husband  she  has  no  estate  in  the  lands,  nor  anything  which 
she  can  assign  or  convey  to  another,  or  which  can  be  taken  in 
execution  for  her  debts,  nor  can  she  protect  her  interest  from  waste 
or  destruction  while  the  same  is  in  the  hands  of  her  husband  or  his 
alienee.    (1  Wash,  on  Real  Estate,  284,  285.) 

She  may.  however,  join  with  her  ^husband  and  release  her 
inchoate  right  to  his  grantee,  and  by  that  act  bar  her  right  of 
dower  in  case  ^he  survives  her  husband. 

In  view  of  the  more  recent  decisions,  in  which  the  nature, 
character  and  value  of  such  an  estate  has  been  considered  and 
determined,  I  am  of  the  opinion  that  the  same  is  a  present  certain 
and  vested  interest,  within  the  rule  which  disqualifies  a  witness  on 
the  ground  of  interest. 

In  8ima/r  v.  Canaday  (68  N.  T.,  298)  it  was  held,  that  as 
between  a  wife  and  any  other  person  than  the  State  or  its  delegates 
or  agents,  exercising  the  right  of  eminent  domain,  an  inchoate 
right  of  dower  in  lands  is  a  subsisting  and  valuable  interest,  which 
will  be  protected  and  preserved  to  her,  and  that  she  has  a  right  of 
action  to  that  end. 

This  was  an  action  at  law,  prosecuted  by  the  husband  and  wife, 
against  tlie  defendant  to  recover  damages  arising  from  the  fraud  of 
the  defendant,  in  inducing  the  defendants  to  convey  certain  real 
estate,  the  wife  joining  in  the  deed  releasing  her  inchoate  right  of 
dower.  It  ^as  there  held,  that  she  was  a  proper  parry  to  the  suit, 
and  if  a  fraud  had  been  practiced  which  induced  her  to  release  her 
inchoate  right  of  dower,  it  did  work  harm  and  injury  to  a  right  which 
she  had,  and  she  was  entitled  to  recover  the  damages,  which  she  had 
sustained,  and  a  verdict  in  favor  of  herself  and  husband  was  upheld. 
Witthavs  V.  Schach  (24  Hun,  328)  was  an  action  by  the  wife  to 
set  aside  a  release  of  dower  which  she  had  executed,  on  the  ground 
that  she  was  induced  to  execute  the  same  by  reason  of  fraud,  and 
it  was  held  that  the  action  could  be  maintained  as  the  transaction 
related  to  and  affected  a  subsisting  and  valuable  right  in  her  favut. 
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It  has  been  held  that  a  release  by  a  wife,  of  her  inchoate  right 
of  dower,  by  joining  with  her  husband  in  the  coov^yance  of  the 
same,  is  a  good  consideration  for  setting  aside  a  portion  of  the 
consideration  money  for  her  separate  nse,  and  equity  will  com- 
pel the  husband  to  execute  his  promise.  {Oarlick  v.  Strong,  3 
Paige,  440.) 

It  was  also  held  in  Doty  v.  Baker  (11  Hun,  222),  that  tlie 
release  by  the  wife  of  her  inchoate  right  of  dower  in  the  lands  of 
which  her  husband  was  seized,  was  a  good  consideration  for  and 
upheld  a  transfer  of  property  made  by  her  husband  for  her 
separate  use,,  and  when  the  same  was  no  more  than  a  just  and  f^ir 
coippensation,  the  transaction  would  be  upheld  as  against  the 
creditore  of  the  husband.  That  the  amount  of  her  inchoate  right  of 
dower  might  be  determined  by  a  computation  under  the  annuity 
tables.  (See,  also,  Denton  y.  Nanny,  8  Barb.,  618;  Mg,tthew8  v. 
Duryee,  4  Keye8,.525  ;  MiUa  v.  Van  Voorhies,  20  N.  Y.,  412.) 

Upon  the  authority  of  these  cases,  the  witness  had  a  direct 
interest  -in  the  event  of  the  suit,  for  the  reason  that  if  the  verdict 
had  been  in  favor  of  the  parties  calling  her  to  the  stand,  she  would 
have  been  vested  with  a  present  and  certain  interest  in  the  subject 
of  the  controversy.  If  she  should  survive  her  husband,  then  the 
record  would  be  legal  evidence  in  her  favor,  to  prove  the  seizin  of 
her  husband  in  the  lands  devised  and  thus  defeat  any  title  set  up 
under  the  will. 

Although  the  witness  was  interested  in  the  event  of  the  suit, 
yet  she  was  competent  to  give  any  evidence  pertinent  to  the  issue, 
not  within  the  prohibition  of  the  statute,  which  is  limited  "  to 
personal  transactions  or  communications  between  the  witness  and 
the  deceased  person." 

The  evidence  rejected  was  offered  by  the  contestants,  as  bearing 
on  the  question  of  the  mental  capacity  of  the  testatrix,  to  make  a 
valid  wiU.  Before  the  objection  was  interposed,  the  witness  had 
stated  that  she  had  an  acquaintance  of  many  years  standing  with 
the  deceased,  and  was  present  on  an  occasion  when  she  saw  the 
deceased  in  a  fit ;  the  witness  then  made  the  further  statement,  that 
she  was  at  the  house  of  the  deceased  on  another  occasion,  in 
October,  covering  a  period  of  four  days,  which  was  some  ten  days 
previous  to  the  execution  of  the  will. 
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Thereupon  the  following  question  was  propounded  to  the  witness: 

State  Lodemas'  actions,  conduct  and  sayings,  on  the  sixteenth, 
seventeenth,  eighteenth  and  nineteenth  of  October,  being  the  dajs 
when  the  witness  was  present  at  the  house  of  the  testatrix. 

It  was  to  this  question  the  objection  was  interposed  that  the 
witness  was  disqualified  by  the  statute,  as  it  called  for  a  personal 
conversation  between  the  witness  and  the  deceased. 

From  all  that  is  made  to  appear  by  the  bill  of  exceptions,  it  can- 
not be  said  that  this  inquiry  necessarily  called  for  a  personal 
transaction  or  conversation  between  the  witness  and  the  deceased. 
The  question  does  necessarily  imply  that  she  was  .at  the  time  men- 
tioned in  the  presence  of  the  deceased,  and  from*  the  witness' 
previous  statement  it  may  be  inferred  that  it  was  at  the  house  of 
the  deceased  where  the  occurrences  called  for  by  the  question 
happened.  The  witness,  in  legitimate  response  to  this  inquiry,  could 
have  narrated  the  actions  and  conduct  of  the  deceased  indicating 
her  mental  condition,  without  necessarily  relating  anything  concern- 
ing a  personal  transaction  or  communication  with  the  deceased. 

The  things  which  the  witness  saw  and  observed  in  the  conduct 
and  behavior  of  the  deceased,  might  come  to  her  knowledge  with- 
out a  personal  interview  with  the  deceased  and  without  the  testatrix 
being  conscious  of  her  presence  in  the  house.  The  same  may  be 
said  concerning  the  sayings  of  the  deceased,  uttered  within  the 
hearing  of  the  witness  on  the  same  occasions. 

We  cannot  assume  that  the  witness  was  alone  with  the  deceased 
at  those  times,  and  if  such  was  the  fact,  a  very  different  question 
would  be  presented.  If  the  proponent  who  interposed  the  objec- 
tion knew,  or  had  reason  to  suppose  the  fact  to  be,  that  these  parties 
were  alone  or  had  a  personal  interview,  and  an  answer  to  the  inquiry 
would  have  disclosed  a  personal  transaction  or  conversation  with 
the  deceased,  he  should  have  brought  out  the  fact  by  a  preliminary 
inquiry  of  the  witness,  before  interposing  the  objection.  The 
incompetency  of  witnesses  is  to  be  made  out  by  the  party  alleging 
the  same.     (Cary  v.  WJiitey  69  N.  Y.,  336.) 

The  validity  of  the  exception  must  be  determined  as  the  case 
appeared  at  the  time  the  same  was  interposed.  By  other  provisions 
of  the  Code  parties  to  actions  and  interested  persons  are  made  com- 
petent witnesses  in  their  own   behalf.     The  special  prohibition 
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contained  in  section  829  is  made  an  exception  to  the  general  rule 
SB  to  competency. 

"  The  primary  intent  of  the  prohibition  is  very  apparent,  and  is 
to  prevent  a  surviving  party  from  proving  by  his  own  testimony  a 
personal  transaction  or  communication  between  hin^self  and  the 
deceased  person,  which  but  for  the  prohibition  he  might  do  without 
fear  or  possibility  of  contradiction."  {Pinney  v.  Orth  et  al.y  88 
N.  Y.,  447-451.) 

It  has  been  repeatedly  held  that  the  prohibition  does  not  extend 
to  conversations  had  between  the  deceased  and  third  persons  wliich 
were  overheard  and  listened  to  by  the  witness.  {Simmons  v.  Siason^ 
26  N.  Y.,  277 ;  Cary  v.  White^  supra;  Heildebrant  v.  Crawford^  65 
N.  Y.,  111.)  If  the  transaction  be  one  wholly  independent  of  the 
witness,  neither  induced  by  his  solicitation  or  supported  by  liis 
actions,  one  with  which  he  in  no  way  interferes  or  joins,  it  cannot 
be  one  of  a  personal  character  as  regards  him.  {Jlolcomh  v.  Uol- 
corrJ)^  20  Hun,  159.)  It  does  not  appear  by  the  bill  of  exceptions, 
nor  is  there  the  least  reason  foi  supposing  the  witness  sought,  or  in 
any  way  was  instrumental  in  bringing  about  the  opportunity  which 
enabled  her  to  hear  the  sayings  or  witness  the  behavior  of  the 
testatrix. 

For  the  purpose  of  illustrating  the  view  which  we  take  as  to  the 
relation  which  the  witness  held  to  the  deceased,  as  presented  by 
the  case  now  before  us;  suppose  a  visitor  in  an  insane  asylum 
should  have  an  opportunity  to  observe  the  actions  and  hear  the 
utterances  of  an  inmate  without  holding  any  conversation  with  him, 
can  there  be  any  doubt  as  to  the  competency  of  such  a  witness  to 
relate  all  he  may  have  heard  or  seen  of  the  "doings  or  sayings,"  of 
the  inmate  without  invading  the  rule  of  prohibition  as  set  forth 
in  the  statute. 

We  entertain  no  doubt,  but  that  under  such  circumstances,  the 
observer  would  be  a  competent  witness  to  testify  to  the  same, 
although  interested  in  the  event  of  the  suit.  For  the  error  thus 
pointed  out,  a  new  trial  must  be  granted  on  the  issues. 

Asa  B.  "Ward,  one  of  the  contestants,  was  also  a  competent 
witness  in  his  own  behalf  to  give  evidence  as  to  all  matters  not 
brought  within  the  prohibition  of  the  statute.  The  evidence 
which  he  proposed  to  give  as  a  witness  in  his  own  behalf  is  of  the 
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Bame  general  nature  and  character  as  that  offered  to  be  proved  by 
his  wife,  tlie  rejection  of  which  we  have  just  considered  and  found 
to  be  eri'oneous.  In  the  offer  made  in  connection  with  the  produc- 
tion of  this  witness,  there  is  some  reason  for  saying  that  the 
evidence  which  he  proposed  to  give  related  to  a  personal  conver- 
sation and  transaction  which  he  had  with  the  deceased,  but  as  the 
question  is  obscure  and  in  doubt,  and  it  is  not  likely  that  the 
question  will  be  presented  on  another  trial,  in  pi^ecisely  the  same 
form,  we  do  not  give  the  exception  particular  consideration,  as 
what  we  have  already  said  concerning  the  rejection  of  the  testimony 
of  the  witness  Amelia  Ward,  sufficiently  indicates  the  subjects 
and  evidence  which  do  not  come  within  the  prohibition  of  the 
Btatnte. 
!New  trial  granted,  with  costs  to  abide  the  event. 

Hardin,  J.,  concurred. 

Smith,  P.  J.  (dissenting) :  ^ 

The  issues  in  this  case  related  to  the  testamentary  capacity,  and 
freedom  from  restraint,  of  Lodema  Ward,  on  the  29th  October, 
1879,  on  wlich  day,  as  is  alleged  by  the  respondent,  she  executed 
an  instrument  purporting  to  be  her  last  will  and  testament.  She 
was  unmarried.  At  her  death,  she  left  real  and  personal  property. 
The  appellants  would  have  been  entitled  to  her  property,  or  a  por- 
tion of  it,  as  heirs  at  law  and  next  of  kin,  if  she  had  died  intestate. 
By  her  will  she  gave  all  her  estate  to  the  respondent,  who  was  in 
no  way  related  to  her,  and  she  appointed  him  sole  executor. 

At  the  trial  of  the  issues,  the  respondent  called  Sheldon  Moak  as 
a  witness  to  testify  to  the  mental  condition  of  the  testatrix.  He 
testified  that  he  was  a  practicing  physician ;  that  he  attended  the 
deceased  during  her  last  sickness,  and  that  on  one  occasion  when 
he  visited  her  as  her  physician,  he  naet  the  respondent  at  her  house. 
He  was  then  asked  to  relate  what  occurred  on  that  occasion,  when 
the  three  were  together,  the  respondent's  counsel  stating^that  he 
proposed  to  show  that  the  witness  was  introduced  to  Steele  by 
Miss  "Ward,  that  they  had  general  conversation  about  diver? 
matters,  and  that  the  witness  "made  a  test  of  the  memory  of  the 
testatrix,  then  or  thereafter,  to  ascertain  her  capacity  to  make  a 
will."    The  trial  judge  decided  to  receive  the  testimony  of,  the 
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witness,  to  the  extent  indicated  bj  the  counsel  for  the  proponent  as 
the  intended  range  of  the  examination.  To  that  ruling  the 
counsel  for  the  contestant's  excepted.  The  witness,  after  having 
been  cautioned  by  the  judge  to  avoid  stating  .any  information- 
received  by  him  which  was  necessary  to  enable  him  to  act  as  her 
physician,  testified  that  Miss  Ward  introduced  Mr.  Steele  as  an 
old  friend  of  hers,  and  said  he  had  befriended  her  on  different 
occasions  and  let  her  have  money  when  she  was  in  want.  The 
witness  stated  more  conversation  of  the  •like  tenor.  He  was  then 
asked  by  the  proponent's  counsel  to  state  what  was  his  impression 
in  that  interview  as  to  the .  condition  of  the  testatrix,  whether 
rational  or  irrational.  The  counsel  for  the  contestants  objected, 
that  the  testimony  called  for  was  within  the  prohibition  of  the 
statute,  evidently  referring  to  section  834.of  the  Code.  The  court 
overruled  the  objection  and  the  counsel  for  the  contestants 
excepted.  The  witness  answered :  "  Her  gestures,  and  conver- 
sation, language,  everything  that  I  could  observe,  impressed  me 
as  coming  from  a  person  of  ordinary  sound  mind."  We  have 
stated  the  facts  bearing  on  the  question,  thus  fully  because  we 
think  such  statement  shows  very  clearly  that  the  information  dis- 
closed by  the  witness  was  not  necessary  to  enable  him  to  act  in 
his  professional  capacity.  It  was  such  information  as  any  layn»an 
would  have-  acquired  in  the  same  interview.  This  feature  of  the 
case  takes  it  out  of  the  statute,  distinguishes  it  from  Orattan  v. 
Met/ropolitan  Life  Inaurance  Camjxmy  (80  N.  Y.,  281),  relied  on 
by  the  contestant's  counsel,  and  puts  it  on  all  fours  with  the  cases 
of  EdingUm  v.  The  jEtna  Life  Inaurcmoe  Company  (77  N.  Y., 
564),  and  Staunton  v.  Fa/rlcer  (19  Hun,  66).  The  ruling  was  not 
erroneous. 

The  contestant's  counsel  offered  Amelia  Ward,  the  wife  of  the 
contestant,  Asa  B.  Ward,  to  testify  to  the  "actions,  conduct  and 
sayings"  of  the  testratrix,  on  certain  occasions  when  the  witness 
was  at  ier  house  in  October,  1879.  It  was  objected  that  the  wit- 
ness was  incompetent  to  testify  to  personal  transactions  or  commu- 
nications between  herself  and  the  deceased,  and  the  objection  was 
sustained-,  and  the  testimony  excluded.  Section  829  of  the  Code 
provides  that  a  "person  interested  in  the  event"  shall  not 
be  examined    as    a  witness    "in   his    own   interest,"  against  a 
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"person  deriving  his  title  or  interest  from,  through  or  under  a 
deceased  person,  *  *  *  by  assignment  or  otherwise;"  con- 
cerning a  ^^  personal  transaction  or  communication  between  the 
witness  and  the  deceased  person."  That  the  witness  was  directly 
interested  in  the  event,  and  not  in  the  question  merely,  seems  clear. 
The  success  of  her  husband  would  immediately  and  certainly  invest 
her  with  an  inchoate  right  of  dower  in  the  real  estate  of  the  deceased. 

In  Anstey  v.  Dowsing  (2  Strange,  1253)  the  defendant  was  a 
devisee,  subject  to  an  annuity  to  the  wife  of  one  Hailes,  for  life,  for 
her  separate  use.  The  suit  involved  the  validity  of  the  devise,  and 
it  was  held  that  the  annuitant,  although  not  a  party,  was  directly 
interested  in  the  result,  as  her  annuity  depended  on  the  vaUdity  of 
the  devise,  and  so  she  was  not  a  competent  witness.  That  case  was 
cited  with  approbation  by  Ld.  Mansfibd  in  WindJumi  v.  Chetwynd 
(1  Burr.,  414,  424).  In  all  the  cases  cited  by  the  contestants'  coun- 
sel, the  witness  was  interested  in  the  question  merely,  and  not  in  the 
event.  The  proponent  is  within  the  statute.  Although  not  an 
executor  in  fact,  he  is  seeking  to  establish  by  his  proceeding  a  "  title 
or  interest "  derived  by  him  from  the  deceased,  and  that  is  enough. 
Can  it  be  doubted  that  the  question  called  for  "  personal  transac- 
tions and  communications"  between  the  witness  and  the  deceased 
within  the  meaning  of  those  words  as  used  in  the  statute  ?  It  does 
not  appear  that  any  third  person  was  present.  The  offer  was  broad 
enough  to  include  whatever  the  deceased  did  and  said,  including 
"  transactions  "  and  "  communications  "  that  passed  between  them 
personally.  The  objection  was  aimed  at  proof  of  such  transactions 
and  communications.  If  the  contestants'  counsel  did  not  intend  to 
embrace  such  transactions  and  communications  in  his  question,  he 
should  then  have  disclosed  such  intention,  or  so  framed  his  question 
as  to  have  excluded  testimony  of  that  character.  We  think  the 
ruling  was  correct. 

The  objection  that  the  contestant,  Asa  B.  Ward,  was  an  incom- 
petent witness  to  give  like  testimony  was  properly  sustained,  he 
being  not  only  interested  in  the  event,  but  also  a  party.  As  the 
actions  and  sayings  of  the  deceased,  which  the  question  referred  to, 
were  relevant  only  as  evidence  tending  to  show  the  mental  condi- 
tion of  the  deceased  at  the  time,  and  so  bore  directly  upon  the  issue, 
the  witness  was  incompetent  to  testify  to  them  for  the  reason  that 
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the  occurrences  called  for  transpired  in  th^  presence  of  the  deceased 
and  the  witness  alone,  and  if  the  deceased  had  been  living  her  ver- 
sion of  what  occurred  might  have  contradicted  his.  The  case  was 
within  the  policy  of  the  statute. 

The  judgment  and  order  should  be  affirmed,  with  costs  to  the 
respondent.  * 

Order  reversed  and  new  trial  ordered,  with  costs  to  abide  the  final 
award. of  costs* 


so    565 
Sap  22 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond- 
ent, V.  THE  GENESEE  VALLEY  CANAL  RAILROAD 
COMPANY  AND  THE  BUFFALO,  NEW  YORK  AND 
PHILADELPHIA  RAILWAY  COMPANY,  Appellants. 

Sbtra  dtUnoanee —  it  cannot  be  granted  uihere  the  mlue  of  the  subject-matter  involved 
is  not  shoicn —  Code  of  (XvU  Procedure,  see.  8253. 

A  railroad  company  was  authorized  to  construct  its  road  along  an  abandoned 
canal  from  Rochester  to  Cuba.  To  avoid  a  heavy  grade  it  proposed  to  leave 
the  line  of  the  canal  near  the  village  of  Nunda,  pass  to  the  west  of  it  and  again 
strike  the  line  of  the  canal.  An  action,  brought  by  The  People  to  have  the  road 
enjoined  from  leaving  the  line  of  the  canal  and  to  compel  it  to  construct  its 
road  along  the  line  thereof,  was  decided  in  favor  of  the  defendant  Upon  an 
application  I^  the  defendant  for  an  extra  allowance,  affidavits  were  read  tend- 
ing to  show  that  the  new  route  could  be  much  more  cheaply  constructed  and 
operated  by  the  company  than  could  the  old  one. 

Bdd,  that  the  court  properly  denied  the  application  upon  the  ground  that  the 
value  of  the  subject-matter  involved,  upon  which  the  allowance  must  be  based, 
was  not  shown  by  the  affidavits. 

Appeal  from  an  order  ot  the  Ontano  Special  Term,  denying  a 
motion  for  an  extra  allowance. 

Action  brought  to  restrain  the  defendant,  The  Genesee  Valley 
Canal  Railroad  Com))any,  from  building  a  railroad  on  one  specified 
route,  and  to  require  it  to  build  upon  another  route. 

The  complaint  was  dismissed,  with  costs.  The  order  was  refused 
upon  the  grounds  "that  the  value  of  the  subject-matter  involved  in 
this  action  cannot  be  computed,  and  that  this  is  not  a  proper  case 
for  such  allowance." 
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Framk  S.  Smithy  for  the  appellants. 

K  C.  Peck  and  Z.  W.  BvsseU^  attorney-general,  for  tha 
respondents. 

Habdin,  p.  J. : 

By  the  complaint  we  find  that  this  action  was  brought  against 
the  Genesee  Valley  Bbilroad  Company,  and  the  other  defendant  its 
lessee  to  prevent  the  former  company  from  constnicting  its  road 
along  a  proposed  line,  through  the  village  of  Nunda,  and  to  require 
it  to  construct  its  road  bed  at  another  and  different  point  in  and 
through  said  village.  By  the  act  of  the  legislature  (chap.  326, 
Laws  of  1880)  the  commissioners  of  the  land  office  were  authorized 
and.  directed  to  convey  the  Genesee  Valley  canal,  lying  between 
Rochester  and  Cuba.  This  grantee,  the  railroad  company,  was 
authorized  to  construct  a  railroad  track  substantially  on  the  line  of 
the  canal  between  the  places  mentioned. 

To  avoid  an  unusual  and  heavy  grade,  the  Genesee  Railroad 
Company  diverged  at  a  point  about  two  miles  north  of  the  village 
of  Nunda  from  the  canal,  on  a  line  which  passed  west  of  it  in  a 
south-westerly  direction,  to  a  point  about  two  miles  west  of  Nunda, 
where  it  intersected  the  line  of  the  canal.  This  line  passed  one- 
half  to  three-quarters  of  a  mile  west  of  the  line  of  the  canal  where 
it  passed  through  the  village.  The  court  held  that  the  construction 
of  this  part  of  the  line  was  authorized,  and  was  a  substantial  com- 
pliance with  the  acts  of  the  legislature. 

Of  course  that  holding  must  be  assumed  to  be  correct,  as  it  was 
in  force  when  th«  motion  was  made  for  an  extra  allowance,  And  so 
far  as  we  are  informed  it  is  still  in  force.  If  the  valley  road  had 
a  right  to  construct  its  track  where  it  was  so  doing,  it  was  not 
required  by  any  law  to  construct  it  in  any  other  place,  or  on  any 
other  route. 

The  right  to  construct  its  track  where  it  proposed  to,  and  was 
constructing  it,  in  the  vicinity  of  Nunda,  was  challenged  by  the 
plaintiff.  That  right  wsus  the  subject  of  the  action.  It  would  be 
difficult,  if  not  impossible  to  determine  upon  the  affidavits  used  at 
the  Special  Term,  the  value  of  that  right  in  dollars  and  cents,  so  as 
to  adjudicate  an  allowance  upon  the  ''value  of  the  subject-matter 
involved."    (Code,  §  3253 :  People  v.  Bockaway  Beach  Imp.   Oo.^ 
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28  Hun,  356 ;  People  v.  N.  Y.  and  S.  L  F.  Co.,  68  N.  Y.,  83.)  la 
the  case  last  cited  Andrews,  J.,  said :  ''The  subject-matter  involved 
in  the  controversy  was  the  right  to  erect  the  structure,  and  not  the 
title  to  the  materials  or  the  value  of  the  erections." 

In  the  case  in  hand  the  value  of  the  right  to  construct  the  tracks 
on  the  proposed  route^j^  cannot  be  said  to  be  measured  by  the 
expense  of  construction  upon  the  proposed  route,  nor  by  a  com- 
parison with  the  cost  of  construction  of  a  similar  track  upon  another 
line.  While  that  comparison  of  the  relative  expense  of  construction 
might  throw  some  light  upon  the  question,  it  does  not  enable  t]ie 
court  to  say  what  is  the  money  value  of  the  right  to  construct  a 
railroad  embracing  the  proposed  route. 

•  In  fine,  we  are  of  the  opinion  that  the  affidavits  used  upon  the 
motion  did  not  establish  the  value  of  the  right  to  construct  a  road- 
^  bed  over  the  challenged  portions  of  the  line  of  road,  which  the 
Genesee  Valley  Railroad  Company  was  engaged  in  constructing 
when  the  action  was  brought. 

"We  may  say,  therefore,  in  the  language  of  Learned,  P.  J.,  in 
People  V.  Rockanjoay  Be<ich  Improvement  Co.  {siipra)^  "  nothing 
fihows  that  it  was  worth  one  cent."  The  existence  of  the  right 
was  disputed,  and  it  has  been  adjudged  to  exist,  but  the  proofs 
used  at  the  Special  Term  do  not  establish  its  value. 

Earl,  J.,  said,  in  Ogdenahurgh  a/nd  L.  C.  R.  R.  Co.  v.  Vermont 
cmd  C.  R.  R.  Co.  (63  N.  Y.,  179),  that  the  validity  of  a  lease 
wis  involved,  and  added,  viz. :  "  The  action  was  to  determine  ita 
validity,  and  hence  it  was  the  subject-matter  involved,  and  its  value 
should  have  been  taken  as  the  basis  of  the  extra  allowance,  and  as 
there  was  no  proof  that  it  was  of  any  value,  the  extra  allowance 
of  $4,000  was  wholly  unauthorized."    *    *. 

In  Lattimer  v.  Livermore  (72  N.  Y.,  183),  it  was  said  that  the 
easement  was  the  subject-matter  involved  in  the  litigation,  and  ita 
value  was  proper  as  the  basis  of  the  allowance.  That  action  was 
brought  to  restrain  the  defendant  from  infringing  upon  the  alleged 
casement. 

This  case  before  us  differs  from  People  v.  Albany  and  F.,  ete.^ ' 
RaMroad  C(ympany,  (16  Abb.,  465),  which  was  brought  to  compel 
the  defendant  to  repair  and  operate  its  road.    That  was  held  a 
pioper  case,  as  the  action  affected  property  the  value  of  which  was 
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determinable.  The  value  of  the  right  to  construct  the  tracks,  at  the 
points  named  in  the  complaint,  near  the  village  of  Nunda^  was  not 
shown  by  the  affidavits,  and  therefore  we  are  of  the  opinion  that  a 
proper  case  for  an  allowance  under  section  3253  was  not  made  out. 

The  Genesee  Valley  Eailroad  Company  averred  it  had  a  right 
to  construct  in  the  place  proposed ;  the  plaintiff  denied  that  rigkL. 
What  was  the  value  of  that  legal  right  was  not  established.  The 
Special  Term,  therefore,  properly  denied  the  application  for  an 
extra  allowance.     (See  Rothery  v.  N.  Y.  Ruhber  Co.^  90  N.  Y.,  80). 

The  order  should  be  affiriped,  with  ten  dollars  costs  and  diBbarse- 
ments. 

Babker  and  Dwioht,  J  J.,  concurred. 

So  ordered. 


WILLIAM  H.   KIMBALL,  as  Ebobiveb,  etc.,  v.  WILLARD 
IVES  AND  Others. 

BiurUu  to  an  acUon — ghekhotden  Tiave  no  legal  right  to  he  made  pariiea  to  an  aetion 
by  a  receiver  of  the  company. 

The  stockholders  of  a  bank  have  no  legal  right  to  be  made  parties  to  an  action 
brought  by  a  receiver  thereof  against  certain  of  its  directors  to  recover  the 
damages  occasioned  by  their  negliprence  azid  misconduct. 

Appeal  from  an  order,  entered  in  Jeflferson  county,  refusing  the 
application  of  Isaac  H.  Powers  and  others  to  be  made  parties  plain- 
tiff in  this  action,  and  from  the  whole  of  said  order. 

The  application  seems  to  have  been  made  in  order  that  the  stock- 
holders, seeking  to  be  made  parties  plaintiff,  might  be  enabled  to 
prevent  the  receiver  from  accepting  an  offer  of  judgment  made  by 
the  defendants,  although  no  fraud  or  collusion  on  his  part  was  alleged. 

A  motion  was  made  to  dismiss  the  appeal. 

H.  Smith,  for  the  appellant. 

P.  C,  William8y  for  the  respondent 

ELARDiisr,  P.  J. : 

Isaac  H.  Powers  and  others  asked  to  be  made  parties  plaintiff  in 
%n  action  brought  by  the  receiver  of  the  Merchants'  Bank  of  Water^ 
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town  against  the  directors  of  that  bank  for  neglect  of  duty  while 
acting  as  such  directors.  The  plaintiff  was  regularly  appointed 
receiver  of  such  bank,  and  vested  with  the  usual  powers  and  charged 
with  the  duties  appertaining  to  such  receivership.  He  was  a  receiver 
for  the  creditors  and  stockholders.  (Code,  §  1788.)  That  section 
gives  him  power  to  maintain  this  action,  and  as  plaintiff  he  is  the 
real  party  in  interest  within  the  letter  and  spirit  of  section  449  of 
the  Code ;  and  by  the  terms  of  the  last  cited  section  he  was  author- 
ized to  sue  "  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted." 

Appellant's  learned  counsel  insists  it  was  the  duty  of  the  court  to 
make  such  stockholders  as  he  represents  parties  plaintiff  in  tliis 
action,  and  that  the  court  had  no  discretion  in  the  premises.  We 
cannot  agree  with  him.  "We  do  not  so  construe  section  452  of  the 
Code  upon  which  he  relies.  The  section  confers  power  upon 
the  court  "  where  a  person,  ^wt  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof."  And  in  a  proper  case  the  court  must 
direct  him  to  be  made  a  party.  Mr.  Throop,  in  his  note  to  that 
section,  says  such  a  power  "  always  rests  in  the  sound  judgment  of 
the  court."  The  stockholders  have  no  absolute  right  to  be  made 
parties  to  an  action  brought  by  a  receiver  of  a  corporation,  to  recover 
assets  belonging  to  the  bank  or  which  vest  in  a  receiver  upon  liis 
appointment  Such  a  rule  in  a  law  action,  as  this  is,  would  be 
an  innovation,  and  would  be  burdensome  and  troublesome.  The 
receiver  being  vested  with  the  ownership  of  the  cause  of  action,  is 
the  proper  party  to  bring  the  action.  If  his  conduct  is  improper  or 
collusive  he  may  be  removed  upon  a  proper  application  to  the  court 
for  that  purpose.  Derkam  v.  Lee  (87  N.  Y.,  603)  dofes  not  apply 
to  the  position  of  the  appellants  here  as  favorably  as  their  assump- 
tion. There  Sunderland  had  an  interest  in  the  cause  of  action  and 
claimed  under  an  assignment  to  own  it,  and  he  was  made  a  party 
and  the  court  held  that  it  had  the  power  to  ^^  adjust  the  rights,  not 
only  between  the  plaintiff  and  defendants,  but  as  between  the 
co-defendants.  The  opinion  of  Danforth,  J.,  says :  "  The  plaintiff's 
rights  depend  upon  the  extent  of  Sunderland's  interest  under  the 
assignment  of  her  intestate,  and  the  defendant's  liability  to  her  upon 
the  same  question."  Not  so  here.  The  receiver  has  a  full  legal 
title  to  the  cause  of  action  which  he  alleges  in   his   complaint. 
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Defendants  are  liable  to  answer  that  claim  to  the  receiver ;  and  pay- 
ment to  him  thereof,  or  a  release  made  by  him,  if  sanctioned  by  the 
court,  will  operate  to  discharge  them. 

The  appellants,  who  are  some  of  the  stockholders  of  the  bank, 
have  not  such  an  ownership  or  interest  in  the  cause  of  action,  which 
the  plaintiff  alleges  against  the  defendants,  as  entitles  them  as  a 
matter  of  rigl)t  to  be  made  parties  plaintiff. 

There  cpuld  be  a  complete  determination  of  the  controversy 
without  their  being  parties.  {Ifewmcm  v.  JJickson^  6  Weekly 
Digest,  464.) 

The  Special  Term  exercised  its  discretion  and  applied  ^^  sound 
judgment "  in  refusing  the  application  of  the  appellant. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements. 

Pbb  Cueiam:    ' 

Without  considering  whether  the  order  is  appealable,  we  have 
come  to  the  conclusion  upon  the  merits,  that  the  order  should  be 
affirmed. 

As  the  notice  of  motion  does  not  ask  for  costs,  and  as  we  have 
not  deemed  it  useful  to  consider  the  question  raised,  as  to  whether 
the  order  is  appealable,  we  deny  the  motion  to  dismiss  the  appeal, 
without  costs. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements ;  motLon 
to  dismiss  appeal  denied,  without  costs. 


JOSHUA  WADLEY  and  JOSHUA  L.  WADLEY,  Kbspowd- 
ENTs,  V.  JOSEPH  DAVIS,  now  Deceased,  JOSEPH  H. 
DAVIS,  Individually  and  not  as  Executor,  HAERIET 
DAVIs'  AND  LUCY  ELLEN  DAVIS,  Appellants. 

Death  of  judgment  ddttar-^appHcation  for  leaw  to  is9ue  an  eseeeutUm  upon  ih» 
judgm&iU—  Code  of  Civil  Procedure,  sec,  1881  —  Contents  of  the  moving  papers. 

Upon  an  application  for  leave  to  issue  an  execution  upon  a  Judgment  recovered 
against  a  person,  since  deceased,  made  under  section  1881  of  the  Code  of  Civil 
Procedure,  an  affidavit  was  presented,  made  by  one  of  the  two  plaintiffs  in  the 
Judgment,  in  which,  after  stating  that  the  Judgment  was  recovered  by  him  and 
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his  co-plaintiif,  he  said  "  that  said  judgment  is  wholly  unsatisfied  and  unpaid 

and  is  valid  and  subsisting." 
SM,  that  the  affidavit  was  sufficient  to  justify  th^  court  in  granting  the 

application. 
It  is  not  necessary  that  the  moving  papers  should  contain  a  description  of  all  the 

judgment  debtor's  lands;  and  where  certain  of  his  real  estate  is  described 

therein,  it  is  no  defense  to  show  that  the  debtor  had  other  lands  not  included 

therein. 

AppKAii  from  an  oi-der  of  the  Oswego  Special  Term,  granting  a 
motion  for  leave  to  issue  an  execution  against  certain  property  of 
Joseph  Davis,  deceased,  upon  a  judgment  recovered  by  plaintifb 
against  him. 

WiUiam  Tiffomy^  for  the  appellants. 

OyruB  JVhUneyy  for  the  respondents, 

Habdin,  J. : 

Joshua  Wadley,  one  of  the  plaintiffs,  made  an  affidavit  which 
was  used  upon  the  motion,  in  which  after  stating  the  recovery  of  a 
judgment  by  him,  and  his  co-plaintiff,  Joshua  L.  Wadley,  in  August, 
1873,  he  says :  ^^That  said  judgment  is  wholly  unsatisfied  and 
unpaid  and  is  valid  a/nd  subsisting!'^ 

First.  Appellants  contend  that  the  affidavit  is  insufficient,  because 
not  made  by  both  plaintiffs;  and,  secondly,  because  no  facts  are 
stated  from  which  it  can  be  seen  that  the  affiant  knew  that  the 
judgment  had  not  been  paid  to  his  co-plaintiff. 

Section  1381  of  the  Code  of  Civil  Procedure  provides  for  pro- 
ceedings of  this  character.  It  declares,  viz. :  '^  Leave  shall  not  be 
granted  except  upon  proof  by  affidavit,  to  the  satisfaction  of  the 
courts  that  the  judgment  remains  whoUy  or  pa^Uy  unsatisfied^  If 
we  give  a  strict  construction  to  the  word  unsatisfied,  in  the 
language  of  the  section  we  have  quoted,  it  would  be  enough  to  say 
that  the  record  of  the  judgment  must  be  shown  to  be  *  wholly  or 
partly  unsatisfied^  before  the  order  for  ^  execution  to  issue  could 
be  granted.  If  we  give  a  more  extended  const^-uction  to  the  word 
*  unsatisfied '  in  the  sectiouj  then  we  come  to  the  inquiry  as  to 
whether  the  judgment  is  in  fact  'unsatisfied'  wholly  or  in  part 

The  court  is  to  require  proof  by  affidavit  that  the  judgment 
*^  remains  wholly  or  partly  unsatisfied." 
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The  burden  is  put  upon  the  judgment  creditor  of  adding  to  the 
presumption  arising  from  the  judgment,  the  fact  that  it  remains 
wholly  or  partly  "  unsatisfied  V  in  fact. 

In  clear  positive  words  the  statute  permits  the  proof  to  be 
made  "  by  affidavit,"  thus  substituting  a  secondary  method  in  place 
of  common  law  proof,  and  dispensing  with  the  oral  examination  of 
the  witnesses.  The  sections  1380  &nd  1381  seem  to  be  framed  in 
harmony  with  the  idea  that  the  judgment  being  produced  gives 
rise  to  the  presumption  of  indebtedness  existing  at  the  time  of  its 
recovery,  and  which  fact  would  control  proceedings  upon  it  if  the 
debtor  was  alive.  They  then  require  in  case  of  the  death  of 
the  debtor  that  application  be  made  to  the  surrogate  who  granted 
letters  testamentary,  or  of  administration,  and  also  to  the  court  in 
which  the  judgment  was  recovered,  for  leave  to  issue  execution, 
thus  giving  two  opportunities  to  defend  against  proceeding  for 
leave  to  issue  execution.  The  sections  gave  to  the  heirs  and  terre- 
tenants  the  right  to  be  heard  before  their  property  is  allowed  to  be 
taken,  as  did  section  376  of  the  Code  of  Procedure.  ( Wallaoe 
V.  Swinton,  64  K  Y.,  194.) 

In  the  affidavit  before  us  the  fact  is  positively  stated,  that  the 
judgment  remains  "  wholly  unsatisfied  and  unpaid,"  and  to  that  is 
added  the  fact  positively  stated,  "  that  the  judgment  is  valid  and 
subsisting."  The  substantive  fact  in  the  affidavit  is,  that  the  judg- 
ment has  not  been  paid.  And  we  are  not  to  assume  that  the 
affiant  has  intentionally  or  improperly  made  the  statement,  without 
having  due  regard  to  the  force  of  the  language  used  by  him. 

He  states  a  negative  fact,  and  states  it  positively.  It  does  not 
depend  upon  a  succession  of  facts,  as  does  the  question  whether  a 
given  state  of  facts  give  rise  to  an  indebtedness,  or  another  given 
state  of  facts  give  rise  to  an  intention  to  dispose  of  property  with 
intent  to  defraud  creditors. 

The  cases  of  Smith  v.  Luce  (14  Wend.,  237) ;  Ec  parte  Haynea 
(18  id.,  611);  Smith  et  al.  Y.Davis  (16  Weekly  Dig.,  323)  are 
not  in  point.  We  are  of  the  opinion  that  the  affidavit  produced  at 
the  Special  Term  was  sufficient  to  answer  the  requirements  of 
section  1381,  in  regard  to  the  judgment  remaining  "wholly  or 
partly  unsatisfied." 

Section  1380  provides  that  a  judgment  may  be  enforced  "  against 
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any  property  upon  which  it  is  a  lien,  with  like  effect  as  if  the 
judgment  debtor  was  still  living." 

The  affidavit  used  furnished  a  description  of  certain  real  estate 
of  the  debtor,  and  we  think  it  is  no  defense  to  the  application  to 
flhpw  that  the  debtor  had  other  lands  upon  which  the  judgment 
was  a  lien.  There  is  nothing  in  the  sections  regulating  the  proceed- 
ings, requiring  a  description  of  all  the  debtors  property  to  be  given 
before  an  order  is  made,  that  a  judgmervt  he  enforced  *  *  ♦ 
with  like  effect  as  if  the  judgment  debtor  was  still  living.  (Sees. 
1879, 1380,  138X ;  Matter  of  darky  2  Abb.  N.  0.*,  208.) 

Mr.  Throop  says  in  a  note  to  section  1381,  that  "the  double  pro- 
ceedings are  harsh  to  the  judgment  creditor,"  and  we  do  not  think 
we  should  add  to  the  requii-ements  of  the  section.  Nor  do  we  see 
how  the  heirs,  or  devisees  in  this  case,  could  be  benefited  by  a 
more  full  description  in  the  affidavit  of  the  property  upon  which 
the  judgment  was  a  lien. 

The  lien  is  not  taken  away  or  forfeited  by  the  omission,  of  the 
affiant,  of  some  portion  of  the  deceased's  property  from  the  affidavit. 
The  questions  like  the  one  considered  on  an  appeal  from  a  former 
order  in  respect  to  the  power  of  an  adjourned  term  to  hear  con- 
tested motions,  are  new,  and  as  we  then  reversed  without  costs,  we 
may  properly  here  affirm  without  costs. 

Smith,  P.  J.,  and  Baskbb,  J.,  concurred. 

Order  affirmed. 


MARGARET     CORNWALL,    Appbllant,   v.    JOHN 
s  CORNWALL,    Respondent. 

AoUonforateparcUian — cicts of  eruelty committed  after  its  commencement  maybe 
$etupina  eupplemental  complaint — the  truth  cf  the  aUegatiam  cannot  be  determ- 
ined  upon  the  hea/nng  of  the  motion. 

In  an  action  for  a  separation  from  bed  and  board  the  plaintiff  may  be  allowed  to 
file  a  supplemental  complaint  setting  forth  acts  of  cruel  and  inhuman  treat- 
ment, alleged  to  have  been  committed  by  the  defendant  since  the  time  of  the 
commencement  of  the  action.  'They  are  admissible  to  give  color  to  and  to 
explain  other  matters  put  in  issue  by  the  plaintiff. 

The  truth  or  falsity  of  the  allegations  contained  in  the  supplemental  complaint 
cannot  be  determined  upon  the  hearing  of  the  motion  for  leave  to  serve  it. 
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Appeal  from  an  order  denying  a  motion  for  leave  to  fill  a  sup- 
plemeutal  complaint  in  an  action  for  a  divorce  a  mensa  et  thoro. 
The  action  was  begun  September  15,  1882,  by  the  service  of  a  sum- 
mons, but  the  complaint  was  not  served  until  November  24,  1882. 

The  plaintiff  sought  to  have  inserted  in  a  supplemental  com- 
plaint, matters  occurring  in  September'26,  1882 ;  matters  occurring 
in  December,  1882,  and  matters  occurring  in  January,  1883.  They 
were  denied  and  explained  in  opposing  affidavits.  February,  1883, 
an  order  was  made  directing  a  settlement  of  the  issues.  In  April, 
1888,  the  order  appealed  from  was  made. 

Angvs  MoDondLd^  f  of  the  appellant. 

TF.  E.  Edmonds  and  «/.  H.  Stebhins^  for  the  respondent. 

Hardin,  J. : 

Whether  the  allegations  made  in  the  proposed  supplemental 
complaint  are  true  or  false,  ought  not  to  be  determined  on  affidavits 
and  upon  hearing  the  motion  for  leave  to  serve  such  a  complaint, 
nor  whether  ttey  constitute  an  independent  cause  of  action. 
{MitoheU  v.  AUen^  25 Hun,  543 ;  Deutsche  Nat  Bank  v.  S(ywnerbom^ 
6  W.  Dig.,  163  ;  Kennedy  v.  Eenmsdy,  73  N.  Y.,  369-374.) 

But  the  matters  occurring  September  26, 1882,  before  the  original 
complaint  was  served,  and  known  to  the  plaintiff,  as  they  were,  do 
not  furnish  a  sufficient  foundation  for  the  motion.  By  omitting 
them  from  the  complaint,  the  plaintiff  must  be  deemed  to  have 
waived  his  right  to  present  them  iii  his  pleadings  in  this  action. 
{McMahon  v.  Allen,  3  Abb.,  89  ;  S.  C,  1  Hilt.,  103;  Baughian  v. 
Skinner,  5  How.,  420.) 

The  matters  occurring  in  December,  1882,  and  January,  1883^ 
arose  after  the  service  of  the  complaint,  and  it  seems  proper  that 
they  should  be  alleged,  as  they  may  reflect  upon  the  other  mat- 
ters put  in  issue  by  the  pleadings.  (2  Bishop  on  Divorce,  §  653, 
p.  657.)  Demeanor  subsequent  to  suit  brought  was  allowed  in 
England.  (2  Bishop,  §  663.)  Mr.  B.  says:  "Plainly  the  facta 
alleged  and  existing  at  the  time  of  suit  brought,  must  be  iAe 
grownd  of  the  proceeding,  yet  it  is  not  easy  to  see  why  they  may 
not  receive  color  as  well  from  what  has  happened  since,  as  from 
What  took  place  before."    (2  Bishop,  §  657.)    Before  determining 
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what  decree  should  be  pronoanced,  it  may  be  proper  for  the  court 
to  consider  the  matters  we  have  alluded  to,  and  it  cannot  injure 
the  defendant  to  have  them  alleged,  and  thus  an  opportunity  given 
him  to  meet  them  at  the  trial.  Indeed,  it  would  seem  to  be  more 
conducive  to  his  rights  and  more  to  his  advantage,  that  they  bo 
brought  before  the  court  under  appropriate  averments,  than  that 
they  should  be  received  under  the  general  averments  of  the  orig- 
inal complaint,,  as  giving  color  to  the  specific  acts  and  matters 
contained  therein.  Mr.  Bishop  says,  in  section  652,  volume  2,  that 
under  general  allegations  in  the  complaint,  "  the  court  will  look 
into  the  general  conduct  of  the  defendant  toward  the  plaintiff,  for 
the  purpose  of  understanding  more  fully  the  particular  circum- 
stances complained  of,  and  the  true  relations  existing  between  the 
parties."    (See  Whispell  v.  Whispdi,  4  Barb.,  217.) 

As  the  supplemental  complaint  does  not  propose  a  new  and  sub- 
stantial cause  of  action,  the  application  is  wholly  unlike  the  one 
made  in  MUner  v.  MUner  (2  Edw.  Ch.,  114),  where  the  com- 
plaint sought  to  set  up  acts  of  adultery  committed  after  the  original 
bill  was  filed. 

We  see  nothing  in  Prouty  y.  Lake  Shore  Hailroad  Compcuiy 
(85  N.  Y.,  292)  adverse  to  the  appellant.  There  the  court  sanctioned 
an  order  bringing  in  a  third  party  who  had  become  interested  in 
the  litigation.  The  court  had  ample  power,  under  section  544  of 
the  Code  of  Civil  Procedure,  to  allow  the  supplemental  complaint, 
"  either  in  addition  to  or  in  place  of  the  former  pleadings."  And 
section  1764  provides  that  a  complaint  in  cases  like  this  ^^must 
specify  particularly  the  nature  and  circumstances  of  the  defendant's 
misconduct,  and  must  set  forth  the  time  and  place  of  each  act  com- 
plained of  with  reasonable  certainty."  We  think  the  motion  was 
made  sufficiently  prompt,  and  that  it  ought  not  to  have  been  denied 
for  laches.  Indeed  we  see  nothing  in  the  papers  indicating  that  its 
denial  was  put  upon  that  -ground.  The  order  should  be  reversed 
and  the  plaintiff  allowed  to  renew  her  application  at  the  Special  Term. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
plaintiff  granted  leave  to  renew  her  motion  at  Special  Term. 

Smfih,  p.  J.,  and  Baskbb,  J,  concurred. 

So  ordered. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK,  Rbspohd- 
KNTB,  V.  CHARLES  E.  POUOHER,  Jb.,  Appbllaot. 

Indietm&rU — amendmentgof,  a$  to  the  kindof  arHeUi  itolen — token  not  aUowed-^ 
Oode  qf  Oriminal  Proeedwre,  aeo,  293. 

Section  298  of  the  Code  of  Criminal  Procedure  authorizing  the  court  upon  the  trial 
to  amend  an  indictment  where  a  yariance,  between  the  allegation  therein  and 
the  proof,  in  respect  to  time,  or  in  the  name  or  description  of  any  place,  person 
or  thing,  shall  appear,  if  the  defendant  cannot  be  thereby  prejudiced  in  his 
defense  on  the  merits,  does  not  authorize  the  court  to  amend  an  indictment  for 
grand  larceny,  charging  the  taking  of  a  ring  of  the  value  of  eight  dollars,  and 
certain  gold  and  silver  coin  of  the  value  of  eighty  dollars,  by  substituting  for 
the  allegation  as  to  the  taking  of  the  gold  and  silver  coin,  others  charging  the 
taking  of  "  bank  bills,"  lawful  money  of  the  United  States,  of  a  kind,  number 
and  denomination  unknown,  and  upon  banks  unknown,  of  the  value  of  forty- 
five  dollars,  a  more  particular  description  of  which  cannot  be  given. 

Appeal  from  a  judgment  of  the  Court  of  Sessions  of  Onondaga 
county,  convicting  the  defendant  of  the  crime  of  grand  larcenj  in 
the  second  degree. 

The  appellant  was  convicted  of  grand  larceny,  in  the  Onondaga 
County  Court  of  Sessions,  and  sentenced  to  the  State  prison. 

The  indictment  charges  that  by  means  of  a  draft  for  fifty-three 
dollars  and  twenty-five  cents,  drawn  by  the  defendant  upon  H.  M. 
Whitney,  he  obtained  from  Joseph  Seymour  and  others,  "  one  ring 
of  the  value  of  eight  dollars,  two  gold  coins  of  the  kind  usually 
known  as  eagles,  of  the  value  of  ten  dollars  each,  two  gold  coins 
of  the  kind  usually  known  as  half  eagles,  of  the  value  of  five  dollars 
each,  fifty  silver  coins  of  the  kind  usually  known  as  dollars,  of 
the  valne  of  one  dollar  each,  of  the-  proper  money's,  valuable 
things,  goods,  chattels,  personal  property  and  eflEects  of  the  said 
Joseph  Seymour,  *  *  and  *  *  did  designedly  receive  and 
obtain  the  said  ring  of  the  value  of  eight  dollars,  two  gold  coins 
usually  known  as  eagles,  two  gold  coins  usually  known  as  half 
eagles,  fifty  silver  coins  usually  known  as  dollars,  of  the  value 
aforesaid,  of  the  said  Joseph  Seymour,  *  *  by  means  of  false 
pretenses,  and  representations  aforesaid  and  with  intent,  feloniously 
to  cheat  and  defraud  the  said  Joseph  Seymour  *  *  of  said 
ring,  coins,  and  money  aforesaid  of  the  value  aforesaid." 
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By  the  proof  it  appeared  that  the  appellant  obtained  the  ring 
described  in  the  indictment,  but  did  not  obtain  any  of  the  other 
property  described  in  the  indictment,  but  did  obtain  forty-five  dol- 
lars in  currency,  and  twenty-five  cents  in  coin  or  change. 

Upon  the  trial  the  court  granted  an  order  directing,  "  that  said 
indictment  in  this  action  be  amended  by  substituting  therein  in 
the  place  and  stead  of  the  words  fifty  silver  coins  of  the  kind 
usually  known  as  dollars  of  the  value  of  one  dollar  each,  and  in 
the  place  and  stead  of  the  property  described  in,  and  set  forth  as 
dollars  and  silver  coins  in  said  indictment,  wherever  the  same 
occur  therein,  the  words  following,  to  wit :  bank  bills,  lawful  money 
of  the  United  States,  of  a  kind,  number  and  denomination,  unknown, 
and  upon  banks  unknown,  of  the  value  of  forty-five  dollars,  a  more 
particular  description  of  which  cannot  be  given." 

An  exception  was  taken  by  the  defendant  when  the  amendment 
was  ordered.  The  indictment  was  not  changed  in  fact.  The  District 
Attorney  refused  to  allow  the  indictment  to  be  changed,  and  it  never 
was  changed,  he  claiming  that  the  order  operated  as  an  amendment* 

John  IT.  Drake  and  FvUer  <A  Kellogg^  for  the  appellant. 
R.  Hoyt^  district  attorney,  for  The  People. 

Habdin,  J. : 

Inasmuch  as  the  jury  found  a  verdict  of  guilty  the  prisoner  was 
convicted  of  grand  larceny,  and  sentenced  for  such  offense ;  as  for 
the  offense  of  grand  larceny  in  the  second  degree,  section  534  of 
the  Penal  Code.  Therefore,  it  is  important  to  inquire  whether  the 
conviction  of  the  defendant  of  grand  larceny,  in  the  second  degree, 
w^«  regular  and  in  accordance  with  law. 

jPhe  indictment  charged  the  defendant  with  obtaining  one  ring 
of  the  value  of  eight  dollars,  and  certain  coins.  There  was  proof 
that  he  obtained  the  ring,  under  such  circumstances  as  to  bring 
the  case  within  the  provision  of  section  528  of  the  Penal  Code. 
There  was  no  proof  of  obtaining  the  coin  named  and  described  in 
the  indictment,  or  of  any  other  coin  which  would  amount  to  more 
than  eight  dollarrf  and  twenty-five  cents.  There  was,  therefore,  no 
proof  of  obtaining  the  things  named  in  the  indictment,  of  a  value 
beyond  eight  dollars  and  twenty-five  cents,  and  hence  the  proof 
HiTN— Vol.  XXX        73. 
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gnstained  the  indictmeilt  only  to  the  extent  named,  and  that 
valuation  would  carry  the  degree  of  the  defendant's  crime  within 
the  definition  of  petit  larceny. 

But  the  respondents  were  allowed  to  substitute  for  the  coin 
named  another  thing.  They  did  not  ask  to  make  an  amendment 
to  tlie  indictment  which  would  change  the  description  of  the  thing 
named?  The  name  of.  the  thing  described  in  a  general  sense 
was  coin ;  in  a  specific  sense,  eagle,  half  eagles,  silver  dollars. 
No  proof  was  furnished  that  the  name  of  the  thing  described  was 
erroneous  or  imperfect. 

But  it  turned  out  in  proof  that  the  defendant  did  not  obtain  the 
things  named,  and*  that  he  did  obtain  currency,  an  entirely  dif- 
ferent thing.  Section  293  of  the  Code  of  Criminal  Procedure, 
has  lodged  with  the  court  a  new  power  in  respect  to  indictments^ 
and  authorized  their  amendment  in  certain  cases  where  there  is  a 
"  variance  between  the  allegation  therein  and  the  proof  in  respect  to 
time,  or  in  the  ncmie  or  description  of  any  place,  person  or  thing." 
If  there  had  been  an  erroneous  description  of  the  coins  named  in 
the  indictment,  doubtless  the  description  might  have  been  amended 
and  been  made  to  conform  to  the  proof. 

But  we  do  not  see  how  one  thing  named,  to  wit,  coin,  can  be 
stricken  out  and  another  thing,  to  wit,  currency,  be  substituted 
in  place  of  the  thing  stricken  out,  under  the  guise  of  amending 
the  description  of  the  thing  named. 

In  short,  we  are  of  the  opinion  that  the  section  does  not  authorize 
an  amendment  of  an  indictment  which  charges  the  larceny  of  coin 
enumerated,  by  inserting  an  allegation  of  currency  or  of  "  bank 
bills,  lawful  money  of  the  United  States,  of  a  kind,  number  and 
denomination  unknown,  and  upon  a  bank  unknown." 

Therefore  we  say  the  amendment  was  not  warranted  by  section 
298  of  the  Criminal  Code,  and  its  allowance  was  error,  prejudicial 
to  the  defendant.  If  the  amendment  had  not  been  allowed,  the 
grade  of  the  offense  would  have  been  that  of  petit  larceny ;  with 
the  amendment  allowed,  the  general  verdict  established  an  offense 
of  the  grade  of  grand  larceny  in  the  second  degree. 

Numerous  other  exceptions  were  taken  in  the  course  of  the  trial, 
which  need  not  be  examined^  as  we  are  of  the  opinion  that  a  new 
trial  should  be  granted  for  the  error  we  have  pointed  out 
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Judgment  and  conviction,  and  order  amending  the  indictment, 
and  the  order  denying  a  new  trial  reversed,  and  proceedings 
remitted  to  the  Court  of  Sessions  of  Onondaga  county,  with  direc- 
tions for  a  new  trial. 

Smffh,  p.  J.,  and  Babkbb,  J.,  concurred. 

Judgment,  conviction,  order  allowing  amendment  and  new  trial 
ordered  in  the  Court  of  Sessions  of  Onondaga  county,  and  order 
denying  new  trial  reversed. 


THE  FLOUB  CITY  NATIONAL  BANK  OF  ROCHESTER, 
Respondent,  v.  GEORGE  GARFIELD,  as  General  Assignee, 
ETO.,  OF  S,  &  J.  A.  HARWOOD,  Appellant. 

Dntfl  diKounted  upon  the  faith  of  good»  shipped  by  the  drawer^  when  th$  pa/rtf 
dueounting  it  acquires  an  equitdl>le  lien  upon  the  prooeede  of  the  goode. 

On  May  28,  1881,  one  Harwood,  the  sole  surviving  member  of  a  firm,  shipped 
on  board  of  a  canal  boat,  of  which  he  was  a  part  owner,  a  cargo  of  wheat 
belonging  to  the  firm  to  be  transported  from  Holly,  New  York,  to  Ege  &  Oiia, 
commiBsion  merchants  in  the  city  of  New  York.  On  the  twenty-fourth  Hao^ 
wood  drew  a  draft  in  the  firm  name  upon  the  assignees  for  $5^000  and  procured 
the  same  to  be  discounted  by  the  plaintiff,  the  plaintiff  being  then  informed 
that  the  wheat  had  been  so  shipped,  and  understanding  that  the  draft  was 
drawn  against  the  credit  thereof,  and  relying  upon  the  agreement  that  the 
draft  was  to  be  accepted  and  paid  ^j  the  consignees,  from  the  proceeds  of 
its  sale.  On  the  same  day  Harwood  wrote  to  the  consignees,  inclosing  the  bill 
of  lading  and  a  policy  of  insurance  upon  the  wheat,  both  of  which  were  taken 
out  in  the  name  of  the  firm,  informing  them  that  he  had  drawn  the  draft  on 
the  wheat  and  requested  them  to  accept  it. 

On  May  twenty*^fif th,  Harwood  being  insolvent,  made  a  general  assignment  for 
the  benefit  of  his  creditors.  The  assignee  seized  the  wheat  before  it  reached 
the  consignees  and  sold  it.  The  consignees  having  failed  to  accept  the  draft 
the  plaintiff  brought  this  action  to  have  a  lien  upon  the  proceeds  of  the  wheat 
established  in  its  favor  as  ageilnst  the  assignee. 

Beld,  that  it  was  entitled  to  the  relief  sought  for. 

Appeal  by  the  defendant  Oarfield,  from  parts  and  portions  of  a 
judgment,  entered  on  the  report  of  a  referee. 

WiUiam  E.  HoUbyy  for  the  appellant. 

Thoma%  O.  Montgomery^  for  the  re6))ond6nt 
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Bareek,  J. : 

The  purpose  of  the  action  is  to  secure  a  decree  declaring  a  lien 
in  the  plaintiffs  favor,  on  certain  funds  in  the  hands  of  the  defend- 
ant Garfield,  as  the  assignee  for  the  benefit  of  the  creditors  of  one 
Jeffrey  A.  Harwood,  survivor  of  himself,  and  Simon  Harwood, 
who  did  business  as  merchants,  under  the  copartnership  name  of 
S.  &  J.  Harwood.  The  judgment  upheld  the  lien  as  claimed  by 
the  plaintiff  and  directed  its  payment  So  much  of  the  decree 
as  determines  the  rights  of  the  other  defendants  is  acquiesced  in 
by  all  parties. 

The  material  facts  upon  which  the  plaintiffs  rights  and  equities 
are,  based,  are  as  follows :  At  the  time  of  the  death  of  Simon 
Harwood,  which  occurred  on  the  17th  day  of  April,  1881,  the  firm 
were  the  owners  of  a  quantity  of  wheat,  in  store,  in  their  ware- 
house in  Holly,  N.  Y.  Thereafter,  and  on  the  twenty-third  of 
May,  the  survivor,  J.  A.  Harwood,  shipped  the  same  on  board  of 
a  canal  boat,  of  which  he  as  surviving  partner  was  part  owner,  con- 
signed to  the  defendants  Ege  &  Otis,  commission  merchants  doing 
business  in  the  city  of  New  York.  A  bill  of  lading  in  the  usual 
form  was  prepared,  signed  by  the  master  of  the  boat  and  also  by 
the  defendant  Harwood,  in  the  name  of  the  late  firm.  In  this 
instrument  the  quantity  and  variety  of  wheat  is  given,  but  no 
mention  is  made. on  whose  account  the  cargo  was  shipped,  or  the 
rights  and  interest  of  parties  therein.  On  the  same  day  a  nolicy 
of  insurance  was  taken  out  on  the  wheat  in  which  the  name  of  the 
late  firm  is  also  mentioned  as  owners.  On  the  next  day.  May 
twenty-fourth,  the  defendant  Harwood,  in  the  name  of  the  firm, 
drew  his  draft  on  the  consignees  for  $5,000,  at  thirty  days,  pay- 
able to  the  order  of  plaintiffs  cashier,  and  caused  the  same  to  be 
presented  to  the  plaintiff  for  discount,  which  was  arranged  and  the 
proceeds  paid  over  in  cash  to  the  drawer. 

The  bank  sent  the  draft  forward  to  the  drawees  for  their  accept- 
ance, which  was  declined,  and  the  draft  was  thereupon  protested 
for  non-acceptance  and  remains  unpaid.  On  the  day  the  draft  was 
discounted,  the  drawer,  Mr.  Harwood,  forwarded  to  the  consignees 
a  letter  of  advice,  in  which  the  bill  of  lading  and  policy  of  insmr- 
ance  were  inclosed,  with  the  request  that  they  would  accept  the 
draft.     The  paragraph  relating  to  that  subject  being  as  follows : 
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'*  We  inclose  you  bill  of  lading  and  policy  of  insurance,  on  boat  load 
of  wheat  shipped  on  board  of  boat  Harwood,  estimate  quantity 
seventy-eight  hundred  bushels.  *  *  *  We  made  a  thirty  day 
draft  on  you,  at  the  Flour  City  National  Bank,  on  the  wheat  for 
five  thousand  dollars,  we  want  to  use  this  amount  now.  Please 
accept  and  oblige."  On  the  day  succeeding  Harwood  being  in 
insolvent  circumstances,  made  a  general  assignment  to  the  defend- 
ant Garfield  for  the  benefit  of  his  creditors.  Before  the  wheat 
reached  the  consignees,  Garfield,  the  assignee,  took  possession  of 
the  same,  converted  it  into  money  and  thd  avails  amounting  to 
$9,000  were  in  hand  at  the  time  of  the  commencement  of  this  suit, 
and  are  now  on  special  deposit  by  an  arrangement  of  the  parties,  to 
abide  the  result  of  the  litigation. 

The  plaintiffs  claim  is  this,  that  by  virtue  of  an  understanding 
with  the  drawer  of  the  draft  made  at  the  time  the  same  was  dis- 
counted, the  bank  secured  an  equitable  lien  upon  the  wheat  against 
which  the  draft  was  drawn  and  the  same  being  converted  into 
money,  the  lien  followed  the  fund  and  should  now  be  paid  out  of 
it  in  preference  to  the  other  creditors  of  the  drawer,  as  provided 
for  in  the  assignment. 

The  assignee  disputes  this  claim  and  insists  that  there  is  no 
equity  in  the  plaintiffs  favor  superior  to  the  rights  of  the  other 
creditors  of  the  insolvent.  TJbis  presents  the  only  question  for  our 
determination  on  this  appeal.  ' 

The  Ifeamed  referee  in  his  report  of  the  facts  as  to  the  arrange- 
ments between  the  drawer  and  the  bank  made  at  the  time  of  the 
discount,  finds :  That  at  the  time  the  bank  discounted  the  draft  it 
was  informed  that  the  wheat  had  been  shipped  to  Ege  &  Otis  as' 
consignees ;  that  such  discount  was  made  upon  the  credit  of  the 
wheat  which  had  then  been  shipped  by  the  drawer,  and  that  the 
plaintiff  relied  upon  the  avails  of  the  wheat  for  the  acceptance  aiul 
payment  of  the  draft. 

Upon  this  finding  and  the  other  undisputed  facts  and  circum 
stances  in  the  case  the  referee  held  that  the  bank  acquired  a  lien 
or  an  interest  in  the  nature  of  an  equitable  assignment  upon  the 
property,  which  followed  the  fund,  and  directed  the  payment  of  the 
draft  out  of  the  same.  In  this  disposition  of  the  rights  of  the 
parties  to  this  appeal  we  fully  and  unhesitatingly  concnr. 
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At  the  time  of  the  shipment  Harwood  was  the  owner  of  the 
wheat,  as  such  owner  conld  sell  the  same  or  place  a  lien  thereon  in 
favor  of  creditors,  or  convey  the  same  in  trust  for  their  benefit 
That  it  was  his  intention  and  purpose  to  create  a  fund,  to  be  realized 
on  a  sale  of  the  wheat,  to  pay  the  draft  discounted  by  the  plaintiff 
is  a  fact  admitting  of  no  controversy  in  view  of  the  evidence  and 
circumstances  of  the  case.  The  letter  of  advice  deai-ly  expresses 
such  intention,  and  invited  the  consignees  of  the  property  to 
accept  the  same  as  a  surety  for  the  holder,  and  placed  the  cai^  at 
their  disposal  as  an  indemnity  against  their  liability.  It  is  a  just 
and  reasonable  inference  to  be  drawn  from  the  consignors  own  acts, 
that  he.intended  to  place  the  property  in  the  hands  of  the  consignees 
to  secure  from  them  the  favor  of  an  acceptance,  and  the  legal  infer- 
ence f roAi  these  facts  is  to  the  same  effect,  so  far  at  least  as  these 
parties  are  concerned. 

The  consignees  having  declined  to  become  parties  to  the  draft, 
they  failed  to  secure  any  interest  in  the  consignment,  and  the 
assignee  of  the  consignor  having  the  legal  title  to  the  goods  by  virtae 
of  the  assignment  was  justified,  and  it  was  his  duty,  as  against  any 
claim  which  the  consignees  might  make,  to  seize  the  cargo  and  tike 
charge  of  the  same,  subject  to  such  liens  and  equities  as  the  law  gave 
the  owner  of  the  draft,  in  the  property,  arising  out  of  the  transaction. 

^he  draft  in  connection  with  the  agreement  of  the  parties  inl^^ 
effect,  is  an  order  upon  a  particular  fund,  for  the  payment  of  the 
moneys  loaned  thereon,  and  the  property  became  hypothecated  f(x 
its  payment  prior  to  the  conversion  of  the  same  into  money. 

The  draft  in  and  by  itself  would  not  affect  the  fund  expected  to 
be  created  by  the  sale  of  the  property,  for  standing  alone,  discon- 
nected from  all  the  other  circumstances  in  the  case,  it  would  not 
indicate  a  purpose  on  the  part  of  the  drawer  to  pay  the  same  out  of 
a  special  fund  to  be  realized  from  a  particular  source.  {Chapman 
V.  White,  2  Seld.,  412.) 

The  lien  or  interest  of  the  claimant  in  the  property  or  fund  sought 
to  be  reached,  has  its  foundation  in  a  special  a^rreement  or  implied 
understanding  of  the  parties,  entered  into  at  the  time  of  the  pur- 
chase of  the  draft,  and  in  upholding  the  lien  and  devoting  tihe 
property  to  the  payment  of  the  debt,  the  courts  execute  the  agree- 
ment and  carry  out  the  understanding  of  the  parties. 
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The  principle  invoked  by  the  plaintifi  is  the  doctrine  of  equitable 
aesignments,  as  the  same  is  established  in  reported  decisions  upon 
that  subject. 

In  Bum  V.  Ca/rvaUu)  (4  Milne  &  Oraig,  690),  the  ^^^^  contended 
for  bj  the  plaintiff  was  laid  down  and  applied  to  the  fsicts  as  they 
appeared  in  that  case.  Fortunato,  a  merchant  in  Liverpool,  being 
under  pecuniary  obligations  to  the  plaintiffs,  and  having  property 
in  the  hands  of  his  agent  Bego,  at  Bahia,  promised  and  agreed  with 
the  plaintiffs  to  apply  such  property  to  the  discharge  of  his  liabili- 
ties to  the  plaintiffs,  and  sent  directions  to  his  agent  to  convert  the 
property  and  apply  the  same  for  that  purpose,  but  became  bankrupt 
before  such  instructions  (Jould  reach  Rego.  The  chancellor  held 
that,  notwithstanding  the  assignment  by  the  bankrupt,  the  plaintiffs 
had  an  interest  in  the  goods  in  the  nature  of  a  lien,  which  eqtuty 
would  protect,  stating  the  rule  to  be,  that  "  an  order  given  by  a 
debtor,  to  his  creditor,  upon  a  third  person  having  funds  of  the 
debtor,  to  pay  the  d'editors  out  of  such  funds,  is  a  binding,  equitable 
assignment  of  so  much  of  the  fund."  That  the  equitable  lien  had 
its  foundation  in  the  agreement  of  the  debtor  to  pay  the  creditor 
out  of  the  particular  fund.  .s 

The  recent  case  of  Parker  v.  Booster  (the  decision  in  the  Supreme 
Court  being  reported  in  19  Hun,  410),  is  in  point.  The  facts  in 
essential  particulars  are  similar  to  those  in  this  case,  and  it  was  there 
held  that  the  purchasers  of  a  bill  of  exchange,  drawn  against  a  con- 
signment of  property,  had  an  interest  in  the  fund  derived  on  a  sale 
of  the  property  in  the  nature  of  an  equitable  assignment.  A  short 
statement  of  the  facts  is  all  that  is  necessary  to  bring  to  view  the 
principle  of  law  which  controlled  the  decision.  Baxter  &  Oo.  were 
the  owners  of  a  quantity  of  com  which  they  had  ordered  aboard  of 
a  vessel  in  New  York  harbor,  then  loading  for  Liverpool,  and 
received  a  biU  of  lading  from  the  master  of  the  vessel,  by  the  terms 
'  of  which  the  com  was  consigned  to  the  Bank  of  Liverpool.  They 
then  drew  a  bill  of  exchange  on  that  bank,  payable  to  the  order  of 
Brown,  Shipley  &  Co.,  of  London,  which,  together  with  the  bill 
of  lading,  was  presented  to  Brown,  Brothers  &  Co.,  of  the  city  of 
New  York,  who  purchased  the  same  for  the  benefit  of  the  drawers 
and  paid  them  the  proceeds.  On  the  same  day  Baxter  &  Co.  wrote 
their  consignee,  the  Bank  of  Liverpool,  stating  that  the  com  had 
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been  shipped  and  a  draft  drawn  against  the  same,  inclosing  the  bill 
of  lading  with  a  letter  of  advice  stating  that  they  had  drawn  against 
the  corn.  Before  the  ship  left  the  port  Baxter  &  Co.  failed  and 
made  a  general  assignment  for  the  benefit  of  their  creditors.  There- 
upon Brown,  Brothers  &  Co.,  the  purchasers  of  the  draft,  laid  claim 
to  the  com  and  claimed  possession  for  the  purpose  of  securing  pay- 
ment of  the  draft  out  of  the  same.  Parker,  the  plaintiff,  who  sold 
the  com  to  Baxter  &  Co.,  not  having  received  his  pay,  claimed  title 
to  the  corn  upon  the  alleged  ground  that  the  delivery  by  him  of  the 
com  was  conditional,  and  several  actions  at  law  were  commenced, 
each  party  seeking  to  gain  possession  of  the  com.  It  was  then 
stipulated  that  the  corn  should  be  sold  in  the  New  York  market 
and  the  fund  deposited  to  await  the  determination  of  the  rights  of 
the  parties.  All  the  claimants  ^ere  before  the  court  in  an  action 
in  the  nature  of  a  suit  in  equity,  and  it  was  held  that  the  drawer's 
order  on  the  bank,  by  virtue  of  the  arrangement  between  the  par- 
ties, created  a  charge  or  lien  tipon  the  com  and  its  proceeds  m  favor 
of  the  parties  discounting  the  bill ;  that  it  amounted  to  an  equitable 
assignment  in  favor  of  the  owners  of  the  draft,  who  had  advanced 
their  money  upon  the  faith  of  the  arrangement. 

This  case  was  aflirmed  in  the  Court  of  Appeals  (86  N.  Y.,  686). 
The  court  did  not  express  an  opinion  on  the  Question  we  are 
considering. 

The  case  of  the  Bank  of  Rochester  v.  Jones  (4  Oomst.,  497)  is 
also  an  authority  for  holding  that  the  plaintifTs  lien  is  superior  to 
the  other  creditors  of  the  insolvent,  who  are  r^resented  in  this 
litigation  by  the  assignee. 

In  that  case  Foster,  the  owner  of  200  barrels  of  flour,  procured 
a  forwarder's  receipt  for  the  same,  and  upon  the  strength  of  it 
procured  a  discount  from  the  plaintiffs  bank  upon  a  draft  drawn 
by  him  on  the  defendant  Jones,  the  same  being  sent  forward  to 
Jones,  the  consignee,  for  acceptance,  with  the  receipt  attached. 
Jones  on  receipt  of  the  draft  refused  to  accept  the  same,  but 
detached  the  forwarder's  receipt  and  returne  1  tlie  draft  di^Lonored, 
and  afterwards  took  the  flour  from  the  boat  and  sold  it  on  his  own 
account,  he  at  that  time  being  a  general  creditor  of  Foster,  the 
shipper  and  drawer  of  the  draft.  In  an  action  of  trover  by  the  bank 
against  Jones,  for  a  conversion  of  the  property,  the  bank  was  non* 
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gnited  and  the  same  was  set  aside  on  appeal,  the  Court  holding  that 
the  bank  had  such  an  interes^  in  the  property  that  it  could  main- 
tain an  action  at  law  for  the  oonversion  of  the  same.  In  deliver- 
ing the  opinion  of  the  court,  Judge  Paigb  remarked:  "If  the 
bank  of  Rochester  had  filed  a  bill  in  equity  for  relief,  it  is  quite 
dear  that  the  bank  would  have  been  entitled  to  a  decree  declaring 
their  demand  against  Foster,  for  the  moneys  advanced  on  his  draft 
on  Jones,  an  equitable  lien  on  the  flour,  *  *  *  Having  advanced 
their  money  on  the  faith  of,  and  at  the  time  of  the  making  of  the 
agreement,  that  the  flour  should  be  held  as  security  for  the  accept- 
ance or  payment  of  the  draft,  their  eqtdtable  claim  to  a  lien  on  the 
flour,  was  both  superior  and  prior  to  that  of  Jones  for  his  pre- 
existing demand  for  the  balance  of  his  general  account  against 
Foster." 

The  case  before  us  is  in  every  respect  parallel  to  this.  The  cir- 
cumstance that  Foster  delivered  the  bill  of  lading  to  the  bank  at 
the  time  the  draft  was  purchased,  instead  of  sending  it  forward 
himself  to  the  consignee,  is  not  controlling,  as  it  is  only  an  item 
of  evidence  either  way,  as  indicating  the  intention  and  purpose  of 
the  owner  of  the  property  to  place  a  lien  thereon,  to  secure  the 
loan  of  money. 

In  this  case  Harwood,  the  drawer  of  the  draft,  himself  sent  for- 
ward the  bill  of  lading  with  the  intention,  that  Ege  &  Otis,  should 
have  in  their  hands  evidence,  that  the  title  to  the  wheat  was  in 
them  if  they  should  assent  to  the  condition  imposed,  an  acceptance 
of  the  draft. 

In  Jones'  case,  as  well  as  this,  the  bill  of  lading  did  reach  the 
hands  of  the  consignee,  and  in  each  case  the  same  was  detained  by 
the  consignees,  and  all  the  other  material  facts  are  the  same. 

There  is  an  almost  unbroken  line  of  judicial  expression,  to  the  effect 
that  upon  a  state  of  facts  such  as  are  found  by  the  referee,  the  purchaser 
of  the  draft  has  an  equitable  lien  upon  the  property  against  which  the 
draft  is  drawn,  as  a  security  for  the  payment  of  the  money  advanced, 
and  the  same  can  be  enforced  in  a  court  of  equity,  whether  the 
drawee  accept  the  draft  or  not,  and  the  same  attaches  from  the  time 
.of  discounting,  and  continues  after  the  goods  reach  the  consignee, 
and  if  the  draft  is  not  paid  before,  the  lien  adheres  to  the  funds  derived 
from  the  sale  of  the  property.    {Marine  Bcmk  v.  Ja/unoeyy  1  Barb. 
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[S.  C],  486;  Bdt/t  v.  Story,  3  id.,  263;  Clark  v.  Mauran,  3 
Paige,  373  ;  Morton  v.  Naylor,  1  Hill,  683  ;  Cwyuga  Coxmty  BwnJc 
V.  DanieUj  47  N.  Y.,  637 ;  Bailey  v.  Budson  Bi/ver  B.  B.  Co.^ 
49N.  Y.,  77.) 

The  evidence  justifies  the  conclusion  reached  hy  the  referee,  that 
the  draft  was  discounted  by  the  bank  upon  the  credit  of  the  wheat 
which  had  been  shipped  by  the  drawers,  and  relied  upon  the  avails 
of  the  same  for  the  acceptance  and  payment  of  the  draft.  The 
president  of  the  bank  testified  that  Garfield,  who  acted  as  the  drawer's 
agent  in  procuring  the  discount,  told  him  that  the  wheat  had  been 
shipped  the  day  previous  to  Ege  &  Otis,  and  that  the  draft  was 
drawn  against  such  shipment.  This  evidence,  in  connection  with 
the  letter  inclosing  the  bill  of  lading  to  the  consignees,  aoeompanied 
with  the  request  that  they  accept  this  draft,  justifies  the  condusions 
of  fact  found  by  the  referee  and  they  should  not  be  disturbed. 

It  appears  from  the  report  that  the  fund  is  sufficient  to  pay  the 
plaintifiEs'  draft  in  full.  AlS  the  appeal  is  limited  to  such  portions 
of  the  decree  as  directs  the  payment  by  the  assignee  to  the  plain- 
tifi^  of  the  amount  of  their  draft,  and  the  defendants  Ege  A  Otis 
acquiesce  in  the  provision  establishing  the  plaintifEs'  priorityi  no 
other  question  is  before  us  for  consideration. 

Judgment  is  affirmed^  with  costs. 

Present  —  HARnrN,  F.  J>,  Babkkb  and  Dwiqht,  JJ, 
Bo  ordered. 


BUFFALO  LUBRICATING  OIL  OOMPAKY  (Lnmro), 
Respondent,  v.  CHARLES  M.  EVEREST,  Appsllaht, 
Impleaded  wifh  HIRAM  B.  EVEREST. 

ChmplairU^  itriking  therrfrom  &f  irrelevant  aUegoiti&M—itihen  no  oeHon  Ji/nfcr  tiU 
brmging  of  an  unfounded  mU,    . 

This  action  was  brought  to  recover  the  damages  alleged  to  have  been  occasioned 
by  the  wrongful  acts  of  the  defendants  in  confederating  and  conspiring  together 
to  prevent  the  plaintiff  from  carrying  on  its  business  in  Buffalo,  and  to  cripple 
and  bankrupt  it  and  prevent  it  from  selling  the  articles  manufactured  by  it  After 
setting  forth  different  acts  of  the  defendants  tending  to  establish  the  cause  of 
action,  the  complaint  alleged,  in  sepi^rate  and  distinct  paragraphs,  that  tho 
defendants,  in  pursuance  of  and  to  accomplish  the  purposes  of  the  conspiracy, 
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caused  seyeral  actionB  to  be  commexiGed  against  it  by  another  corporation,  of 
which  they  were  the  chief  executive  officers  and  managers,  and  in  which  they 
were  stockholders;  that  the  actions  were  still  pending  and  were  without 
merit  and  brought  for  tiie  purpose  of  bringing  ruin  and  bankruptcy  upon  the 
plaintiff. 
EM,  that  as  there  was  no  averment  or  pretense  that  the  defendahts  had  resorted 
to  any  abuse  of  the  process  of  law  in  the  prosecution  of  the  actions  referred  to 
in  the  complaint,  the  allegations  relating  thereto  were  irrelevant  a^d  should  be 
stricken  from  the  complaint. 

Appeal  from  an  order  made  at  Special  Term  denying  the 
defendant's  motion  to  strike  out  portions  of  the  complaint  as 
irrelevant. 

The  complaint  alleges  that  the  defendants  combined  and  con- 
federated together  to  deter  and  prevent  the  plaintiff  from  carrying 
on  its  business  in  the  city  of  Buffalo ;  to  cripple  and  bankrupt  the 
plaintiff ;  to  prevent  the  sale  of  the  articles  which  it  manufactured 
and  to  destroy  the  reputation  of  the  same  among  its  customers. 
That  in  pursuance  of  the  cdnspiracy,  and  to  effect  the  purpose 
mentioned)  the  defendants  enticed  from  the  plaintiff's  service  one 
of  its  skilled  workmen,  and  by  sending  letters  and  the  use  of  other 
means  solicited  various  persons,  customers  of  the  plaintiff,  not  to 
purchase  oU  from  it,  and  threatened  them  with  law  suits  and 
expenses  if  they  continued  to  patronize  the  plaintiff  and  purchase 
its  manufactured  articles.  It  then  alleges  in  separate  and  dis- 
tinct paragraphs,  each  of  which  is  numbered,  that  in  pursu- 
ance of  the  conspiracy  and  to  accomplish  the  purpose  of  the 
combination,  as  alleged,  the  defendants  caused  several  actions  to 
be  commenced  in  the  name  of  the  Vacuum  Oil  Company  against 
the  plaintiff,  and  one  in  the  name  of  the  defendant  Hiram  B. 
Everest,  stating  the  object  and  purpose  of  each  suit  and  alleging 
that  the  same  are  without  merit,  and  brought  for  the  purpose  of 
bringing  iniin  and  bankruptcy  upon  it,  accompanied  with  an  aver- 
ment that  all  of  such  suits  are  still  pending. 

The  plaintiff  is  a  corporation  organized  under  and  in  pursuance 
of  the  laws  of  the  State  of  New  York,  engaged  in  the  manufacture 
of  oils  at  the  city  of  Buffalo. 

The  Vacuum  Oil  Company  is  a  corporation  organized  under  the 
same  laws,  and  the  defendants  are  its  chief  executive  officers  and 
managers,  and  are  also  stockholders  therein^ 
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Thomas  G.  Outerbridge^  for  the  appellant. 

GorleU  dk  Hatohj  for  the  reepondent. 

Babker,  J. : 

Some  of  the  paragraphs  of  the  complaint  embraced  in  the 
motion  to  strike  out,  relate  to  the  averments  concerning  the  com- 
mencement and  prosecution  of  actions  against  the  plaintiff  as  one 
of  the  means  resorted  to,  by  the  defendants  to  effect  the  ruin  and 
bankruptcy  of  the  plaintiff,  and  to  drive  it  out  of  the  business  of 
refining  oil.  As  the  complaint  alleges  that  these  suits  are  still 
pending  and  undetermined,  and  there  is  no  averment  or  pretense 
that  the  defendants  have  resorted  to  any  abuse  of  the  process  of 
law  in  the  prosecution  of  these  actions,  the  matter  averred  con- 
'  oerning  these  suits  is  in  my  judgment  irrelevant  and  should  be 
stricken  out. 

Any  unlawful  act  done  with  a  view  of  injuring  another  in  his 
reputation,  business  or  property,  is  actionable  if  damage  result  there- 
from. The  prosecution  of  suits  in  the  organized  courts  of  the  Stat« 
is.  a  lawful  and  legitimate  act,  and  so  long  as  the  result  is  unde- 
termined it  cannot  be  said  to  be  unjustifiable.  A  conspiracy  consists 
in  the  unlawful  combination  or  agreement  of  two  or  more  persons 
to  do  an  act  unlawful  in  itself,  or  to  do  a  lawful  act  by  unlawful 
means.  These  constitute  the  very  substance  and  essence  of  a  con- 
spiracy, as  the  same  is  understood  and  defined  in  the  law. 

The  allegation  of  conspiracy  between  the  defendants  to  commit 
the  act  complained  of,  is  of  no  importance  so  far  as  it  respects  the 
cause  and  ground  of  action.  A  simple  conspiracy,  however  atro- 
cious, unless  it  results  in  actual  damage  to  the  party  against  whoui 
the  conspiracy  is  aimed,  is  not  the  subject  of  a  civil  action.  It  is 
only  necessary  to  be  averred  and  proved,  where  a  verdict  is 
demanded  against  two  or  more  defendants.  If  there  be  a  failure 
to  prove  the  combination,  then  the  plaintiff  is  entitled  to  a  verdict 
against  either  defendant  upon  whom  an  unlawful  act  is  proved  to 
the  damage  of  the  plaintiff.  (Hutohins  v.  JSutohins^  7  Hill,  107 ; 
SamU  V.  BobertSj  1  Lord  R.,  374 ;  Parker  v.  HwfttmgUm^  2  Gray, 
124 ;  Bowen  v.  Matheaon^  14  Allen,  499 ;  Laverty  v.  7afiar«c2a^ 
65  Pa.,  507.) 

If  the  allegations  of  the  complaint  relating  to  the  prosecution  of 
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the  suits  were  separate  from  the  other  averments  as  to  the  means 
resorted  to,  to  affect  the  purpose  of  the  conspiracy,  the  action  would 
then  be,  in  its  nature  and  character,  an  action  on  the  case  for  a  mali- 
cious prosecution.  Should  these  allegations  be  allowed  to  remain  as 
pertinent  averments,  then  the  defendant  is  at  liberty  to  take  issue, 
with  the  plaintiff  on  the  charge,  that  the  suits  were  begun  and  were 
prosecuted  maliciously,  without  merit  or  probable  cause.  It  would 
be  a  grievance  to  the  defendants,  as  well  as  impracticable,  to  compel 
them  to  try  these  questions  in  this  action.  The  fact  that  the  subject 
itiatter  of  the  suit  pertains  to  the  business  in  which  the  plaintiff  is 
engaged,  does  not  cbknge  the  case  or  make  the  acts  of  the  defend- 
ants in  instituting  the  suits  unlawful.  There  is  no  averment  in  the 
complaint,  that  the  defendants  have  resorted  to  any  act,  which  can 
be  construed  to  be  an  abuse  of  the  process  of  the  court.  In 
actions  of  this  character  it  is  not  necessary  to  aver  and  prove  that 
the  process  improperly  employed  is  at  an  end,  nor  that  it  was 
sued  out  without  reasonable  or  probable  cause.  (2  Greenl.  Ev., 
§  452 ;  2  Add.  on  Torts.,  755.)  Actions  of  this  character  may  be 
maintained  whenever  the.  person  who  sues  out  the  process  uses  the 
same  for  some  private  purpose  of  his  own,  not  warranted  by  the 
exigencies  of  the  writ  or  the  order  of  the  court,  and  is  liable  for 
damages  f  o^  such  abuse. 

The  case  of  Bebinger  v.  Sweet  (1  Abb.  N.  0.,  263)  is  not  an 
authority  in  support  of  the  plaintiff's  position.  In  that  case  it  was 
alleged  that  the  defendant  caused  the  plaintiff  to  be  arrested  for 
embezzlement  as  a  means  of  accomplishing  an  unlawful  purpose, 
and  upon  the  trial  it  was  proved  that  the  plaintiff  was  arrested  and 
gave  bail,  and  while  before  the  court  the  defendant's  counsel  advised 
the  plaintiff  to  settle  or  the  defendant  would  send  him  to  State  prison. 
It  was  held  by  the  court  upon  review,  that  it  was  not  necessary  to 
allege  that  the  prosecution  had  ended ;  that  it  was  essentially  an 
action  against  the  defendant  for  the  abuse  of  the  process  of  the 
court  for  the  purpose,  illegally  and  wrongfully,  by  that  means,  to 
compel  the  plaintiff  to  surrender  up  his  property  and  rights  to  the . 
defendant.  In  that  case  the  abuse  of  the  process  consisted  in  making 
the  threat,  that  if  the  plaintiff  did  not  settle  the  demand  which  the 
defendant  made  upon  him,  then  he  would  send  him  to  prison.  It 
was  a  plain  attempt  to  make  use  of  the  process  which  had  been 
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issued  at  the  instigation  of  the  defendant,  by  virtue  of  which  the 
plaintiff  was  at  the  time  in  custody,  to  intimidate  and  frighten  him 
into  a  compliance  with  the  demands  of  the  prosecutor  in  reference 
to  other  matters  of  a  personal  character. 

It  is  an  abuse  of  the  process  of  the  court  to  issue  execution  upon 
a  satisfied  judgment,  and  seek  to  enforce  the  same  by  levying  upon 
and  selling  the  property  of  the  defendant.  {Swan  v.  SaddlemirSy 
8  Wend.,  676*)  And  to  the  same  effect  is  Bamett  v.  Beed  (51 
Penn.,  190) ;  see,  also,  Mayer  v.  Walter^  64  Penn.,  283.) 

Paragraphs  five,  six,  seven,  eight  and  ten  relate  wholly  to  the 
pending  suits,  and  should  be  struck  out  as  irrelevant.  Paragraph  four 
relates  entirely  to  the  acts  of  the  defendant  in  enticing  from  the 
plaintiffs'  employment  its  servants,  and  should  be  retained. 

Jt  is  ui^ed  by  the  defendant  that  the  complaint  in  this  respect 
does  not  set  up  sufficient  facts  so  as  to  make  it  appear  that  the 
defendant's  conduct  in  this  respect  was  actionable.  It  was  not 
necessary  to  set  out  the  facts  with  more  particularity,  as  if  relying 
solely  upon  them  as  the  cause  of  action.  The  act  charged  is  averred 
as  one  of  the  means  by  which  the  defendant  sought  to  accomplish 
another  and  an  unlawful  purpose,  which  is  the  real  cause  of  action 
alleged. 

Paragraph  two,  contains  pertinent  matter  stating,  the  business  and 
pecuniary  relations  which  the  defendants  hold  towards  the  Yacuum 
Oil  Company,  and  should  be  also  retained. 

The  order  appealed  from  is  modified  by  striking  out  paragraphs 
five,  six,  seven,  eight  and  ten  and  retaining  paragraphs  two  and 
four. 

No  costs  to  either  party. 

Present  —  Habdin,  P.  J.,  Babkeb,  and  Dwioht,  JJ. 

Order  modified  as  stated  in  the  opinion  of  Babksb,  J.,  without 
costs.    The  order  to  be  settled  by  Mr.  Justice  Babxeb. 
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PATRICK  H.  AGAN,  Ebbpobtdicnt,  v.  QEOEGE  W.  HET  and      ^J%\ 
EMIL  LAAS,  Appellants. 

BMence—-pliea<tf  a  former  judgmevU^h^ 

be  proved—  thejusHee  eannot  teetffy  as  to  the  reaeonafor  his  dedsiotK 

This  action  was  brought  to  recover  the  rent  which  had  fallen  due,  under  a  lease 
of  certain  rooms,  for  the  period  of  one  year  from  May  1, 1879.  The  defendants 
set  up  as  one  of  their  defenses,  that  an  action  to  recover  rent  upon  the  same 
lease  had  been  brought  against  them  by  the  plaintiff  in  a  Justice's  Court,  in 
March,  1880,  and  that  a  judgment  had  been  entered  therein,  in  their  favor. 
The  plaintiJS  claimed  that  the  said  judgment  was  not  a  bar  to  this  action, 
because  it  was  rendered  upon  the  ground  that  the  rent  did  not  fall  due  until 
the  end  of  the  year,  and  that  none  was  at  the  time  of  such  judgment  due. 

Upon  the  trial  of  this  action  the  pleadings  used  and  the  evidence  taken  in  the 
former  action  were  read,  together  with  the  record  contained  in  the  justice's 
docket  The  justice,  who  was  called  as  a  witness,  was  asked  and  allowed 
to  state  that  he  decided  the  former  case  in  the  defendants'  favor  upon  the 
ground  that  the  rent  was  not  due  at  the  time  of  the  commencement  of  the  action. 

Beld,  that  the  court  erred  in  allowing  him  so  to  do. 

Appeal  from  a  judgment  of  the  Onondaga  County  Oonrt,  in 
favor  of  the  plaintiff,  for  the  snm  of  $200  damages,  and  fifty-three 
dollars  costs. 

The  action  was  originally  commenced  in  a  Justice's  Oourt,  and 
was  retried  in  the  County  Court  before  a  jury. 

Sancock  <&  Mwvro^  for  the  appellants. 

Framk  Hiscooky  for  the  respondent. ' 

Babkkb,  J. : 

This  action  is  for  rent,  founded  upon  a  parol  lease  for  certain 
rooms,  in  a  block  of  buildings  situated  in  the  city  of  Syracuse. 
The  property  was  owned  by  one  Dr.  Wieting,  who  rented  the  same 
rooms  to  the  plaintiff  in  thi&  action.  Agan  had  sublet  the  same  to 
one  Teal,  who  was  in  po8ses8i6n  of  the  same  at  the  time  the  agree- 
ment was  made  upon  which  the  action  is  founded. 

It  is  claimed  by  the  plaintiff  that  Teal  sublet  these  rooms  to  the 
defendants  for  the  period  of  one  year,  commencing  on  the  1st  day 
of  May,  1879,  at  and  for  the  annual  rent  of  |275,  to  be  paid  to 
Teal,  he  reserving  the  privilege  of  occupying  a  desk,  for  his  own 
use,  in  the  same  offices. 
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The  defendants  admit  that  they  did  enter  into  an  oral  agreement 
with  Teal  for  the  use  and  occupancy  of  the  rooms,  and  went  into 
possession  under  him  on  the  first  day  of  May,  but  claim  that  they 
were  at  liberty  to  vacate  at  any  time  they  elected  so  to  do  within 
the  year,  and  were  to  pay  rent  at  and  after  the  rate  of  $275  per 
year.  They  did,  in  fact,  vacate  the  rooms  the  first  day  of  Septem- 
ber, and  had  paid  sixty-eight  dollars  and  seventy-five  cents  on  the 
lease,  which  was  equal  to  one  quarter's  rent. 

The  plaintiff  gave  evidence  tending  to  show,  that  by  an  arrange- 
ment made  between  himself  and  Teal,  and  assented  to  by  the 
defendants,  the  rent  as  it  became  due  should  be  paid  to  him,  and 
to  this  the  defendants  assented,  so  as  to  give  the  right  of  action  to 
the  plaintiff  if  they  were  guilty  of  any  breach  of  their  contract. 

The  pleadings  were  very  general,  the  plaintiff  declaring  for  rent 
and  for  use  and  occupation  of  rooms  in  the  Wieting  block,  amount 
$200.  The  defendant's  answer  was  a  general  denial,  pleading 
payment  and  former  suit  in  bar,  and  misjoinder  of  defendant  Duell. 

Upon  the  trial  in  the  County  Court  the  plaintiff's  evidence 
tended  to  prove  the  contract  as  alleged  by  the  plaintitf ,  that  the  time 
was  for  one  year,  at  the  annual  rent  of  $275,  which  entitled  him, 
if  the  same  had  not  been  disputed,  to  a  verdict  in  the  sum  of  $200, 
as  rendered  by  the  jury. 

The  defendants'  evidence  contradicted  the  plaintiff's  proofs  as  to 
the  terms  of  the  lease,  and  tended  to  maintain  their  position,  that 
they  had  the  privilege  of  terminating  th6  lease  at  any  time,  and 
that  plaintiff's  verdict  should  have  been  limited  to  the  sum  of 
thirty  dollars  with  interest. 

In  support  of  defendants'  answer  of  former  suit  in  bar,  they  proved 
that  in  March,  1880,  which  was  before  the  expiration  of  the  year,  this 
plaintiff  commenced  an  action  against  them  and  one  Holland  Dnell 
for  rent  then  due,  before  one  Hanoook,  a  justice  of  the  peace,  and 
final  judgment  was  entered  therein  in  their  favor  in  March,  1880, 

All  the  questions  presented  for  review  on  this  appeal  arise  as  to 
the  force  and  effect  of  this  judgment  as  a  bar  to  a  recovery  in  this 
^5ase,  and  to  the  rulings  of  the  court  upon  questions  connected  with 
this  issue.  The  pleadings  in  the  first  suit  were  very  general,  the 
-complaint  being  for  use  and  occupation  of  rooms  in  Wieting's 
block,  and  for  rent  due  on  lease  $200. 
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The  answer  contained  »  general  denial,  a  plea  of  payment,  and  a 
misjoiner  as  to  the  defendant  Diiell.  In  connection  with  the 
reading  of  the  record  contained  in  the  justice's  docket,  all  the 
evidence  which  was  given  on  the  former  trial  was  read  in  evidence 
npon  this  trial.  On  that  trial  the  plaintiff  sought  to  recover  two 
quarters'  rent  which  he  claimed  was  then  due,  which  was  $137.50. 

It  is  admitted  that  this  action  is  upon  the  same  contract,  and  for 
the  same  cause  of  action  for  which  the  former  suit  was  prosecuted, 
and  no  claim  is  made  by  the  plaintiff  but  that,  that  suit  is  a  bar  to 
a  recovery  in  this,  so  far  as  the  two  quarters'  rent  are  concerned,  if  at 
that  time  such  rent  was  due. 

At  the  time  of-  making  the  contract  nothing  was  said  as  to  the 
time  when  the  rent  should  be  made  payable,  and  disregarding  what 
afterwards  occurred  between  the  parties  to  this  action,  the  rent 
would  be  payable  at  the  end  of  the  year  and  not  before,  if  as  the 
plaintiff  claims  the  lease  was  for  one  year. 

The  plaintiff  did  demand  rent  of  the  defendants  at  the  end  of 
the  first  quarter  and  at  the  expiration  of  the  subsequent  quarters, 
and  gave  some  proof  tending  to  show  that  in  leases  of  this  character, 
where  the  same  were  silent  on  the  subject,  it  was  the  custom  of  the 
place  to  pay  quarterly.  Upon  all  the  proofs  relating  to  this  ques^ 
tion,  I  think  a  question  was  presented  for  the  justice  to  determine 
as  a  mixed  question  of  fact  and  law,  whether  the  rent  was  payable 
quarterly  or  at  the  end  of  the  year. 

The  defendants'  general  denial  put  the  plaintiff  to  his  proofs  as 
to  the  time  when  the  rent  became  due  and  payable,  and  from  the 
nature  and  character  of  the  same  as  they  are  now  presented  to  us, 
they  were  indecisive  in  their  character,  and  the  intention  of  the 
parties  was  to  be  ascertained  as  a  question  of  fact.  If  the  rent 
was  not  due,  then  the  determination  of  that  issue  in  the  defendants* 
favor,  is  no  bar  to  a  recovery  for  the  same  cause  of  action  in  this. 

If  by  the  terms  of  the  contract  any  portion  of  the  rent  was  due 
at  the  time  of  the  commencement  of  this  action,  then  the  suit  stands 
SU9  a  bar  to  a  recovery,  and  if  the  plaintiff  wished  to  prevent  the 
judgment  having  that  effect,  he  should  have  caused  the  justice's 
judgment  to  be  reviewed  in  the  proper  tribunal  and  the  erroi 
corrected.  {Wilcox  v.  Lee^  26  How.  Pr.  K,  418;  CdUburn  v 
WoodwoHh,  31  Barb.,  381.) 

Hun— Vol.  XXX.         75  n  ^ 
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The  question  whether  the  former  ^judication  was  a  bar 
to  a  recovery  in  this  action,  was  on'  the  trial  made  a  question  of 
fact  by  the  rulings  of  the  court,  and  was  submitted  to  the  jury 
for  their  determination.  The  learned  judge  charged  the  jury, 
among  other  things :  "  That  if  the  jury  find  that  Justice  Hancock 
decided  the  case  for  the  defendants  on  the  merits,  then  it  is  a  bar 
and  the  plaintiff  cannot  recover,  but  if  they  find  that  Justice 
Hancock  decided  that  case  for  the  defendants,  on  the  ground  that 
the  rent  was  not  due,  then  the  judgment  is  not  a  bar."  The 
defendants  excepted  to  this  proposition. 

During  the  trial  the  plaintiff  was  permitted  to  prove  by  the 
justice,  as  a  witness  on  the  stand,  that  he  decided  the  case  in  the 
defendants'  favor,  upon  the  ground  that  the  rent  was  not  due  at  the 
time  of  the  commencement  of  the  action.  To  this  proof  the 
defendants  in  due  time  excepted. 

In  making  up  his  record,  the  justice  made  an  entry  therein,  that 
the  case  was  decided  in  the  defendants'  favor,  for  the  reason  that 
the  rent  was  not  due,  but  this  proof  was  excluded  by  the  court  on 
plaintiff's  offer  to  read  the  same  as  a  part  of  the  record.  The 
pleadings  were  so  general,  and  the  record  sa  given  in  evidence  is 
such  that  it  is  impossible  to  determine  by  them  alone,  the  real 
matters  tried  and  determined  in  that  action.  With  a  view  of 
ascertaining  the  issues  and  how  they  were  determined,  it  was  com- 
petent to  prove  by  parol  what  was  actually  in  controversy  between 
the  parties  before  the  justice,  and  the  grounds  upon  which  the 
judgment  was  rendered.    {Doty  v.  Brown^  4  N.  T.,  75.) 

But  such  evidence  should  be  limited  to  proving  what  occurred 
upon  the  trial,  the  proofs  which  were  given,  the  arguments  and 
contentions  of  the  respective  parties,  as  to  the  facts  and  law  of  the 
case.  I  am  of  the  opinion  that  it  was  error  to  receive  the  state- 
ment of  the  justice  himself  as  a  witness,  as  to  the  ground  upon 
which  he  placed  his  decision  in  the  defendants'  favor.  He  was 
a  competent  witness  to  prove  all  that  occurred  before  him,  for 
they  nowise  contradicted  the  record  which  he  caused  to  be  made 
and  entered  in  his  docket. 

The  question  whether  a  former  suit  is  a  bar  to  a  pending  one,  is 
to  be  determined  as  a  legal  question  from  the  record  of  the  former 
suit  and  the  proceedings  had  upon  the  trial    Whether  the  rent 
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was  due  or  not  was  a  question  of  fact,  and  it  was  not  competent 
to  prove  by  the  justice  how  he  determined  that  question.  The 
mental  conclusions  reached  by  the  magistrate  on  the  law  or  facts 
of  a  case  tried  before  him  and  not  expressed  in  the  record,  cannot 
properly  be  given  in  evidence.  If  his  conclusions  were  the  same 
as  those  he  had  inserted  in  the  record,  then  there  is  no  necessity 
of  proving  the  same.  If  they  are  in  contradiction  to  the  same, 
then  they  should  be  excluded  when  offered  to  be  proved,  for  the 
reason  that  they  contradict  the  record. 

It  was  intimated,  but  not  necessarily  decided,  in  2^  Packet 
Company  v.  SioMes  (5  Wall.,  593)  that  such  proof  was  incompetent, 
and  in  remarking  upon  the  case  before  it  the  court  said  :  "  Some 
of  the  jurors  on  the  former  trial  were  permitted  to  testify  as  to  the 
particular  ground  upon  which  they  found  the  verdict.  This 
testimony  was  not  objected  to,  and  therefore  is  not  available  as 
error  here.  But  it  is  proper  to  say  that  the  secret  deliberations  of 
the  jury,  or  grounds  of  their  proceedings  while  engaged  in  making 
up  their  verdict,  are  not  competent  or  admissible  evidenee  of  the 
issues  or  finding." 

I  have  been  unable  to  find  any  decision  holding  such  proofs  to  be 
competent.  We  are  cited  to  the  case  of  Royce  v.  EvH  (42  Barb. 
666),  as  an  authority  sustaining  the  position  that  such  proofs  are 
competent,  but  on  a  careful  examination  of  that  case  it  will  be 
observed  that  the  question  Was  not  before  the  court  for  its  adjudi- 
cation, for  upon  the  trial  then  under  review  evidence  of  this 
character  was  excluded,  and  the  court  remarked  that  the  case  of 
Doty  V.  Brawn  (4  Oomst.,  71)  was  an  authority  justifying  the  receipt 
of  such  evidence.  Upon  examining  the  case  of  Doty  v.  Brovm^  it 
wiU  be  observed  that  it  does  not  appear  that  any  evidence  was 
given,  similar  in  any  respect  to  that  which  was  received  in  this  case, 
as  to  the  grounds  upon  which  the  justice  placed  his  decision. 

As  there  must  be  a  new  trial  in  this  case  for  the  reason  assigned, 
it  is  unnecessary  to  consider  the  other  questions  presented  on  the 
argument. 

New  trial  granted,  costs  to  abide  the  event. 

Present —  Sioth,  P.  J.,  Babkbb  and  Habdht,  J  J. 
Judgment  and  order  reversed,  and  new  trial  ordered  in  the 
Onondaga  County  Court,  costs  to  abide  event 
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GEORGE    H.    CONVERSE,    by    Guabdiait,    Rkspotoibbt,   « 
ARTEMUS  B.  WALKER,  Appellant. 

MvUffenee-^UabilUif  of  a  landlord  to  itrangen,  wTum  he  has  aUowd  toeomeupm 

hii  premises. 

The  defendant  was  the  owner  of  certain  grouiids,  upon  which  theie  was  a  build- 
ing used  and  occupied  by  him  as  a  public  hotel  In  front  of  the  hotel  was  a 
piazza  on  a  level  with  the  main  floor,  about  seven  feet  from  the  ground* 
about  forty  feet  long  and  sixteen  feet  wide,  imderncath  which  was  a  billiard 
loom  used  in  connection  with  the  hotel,  the  entrance  to  it  being  on  a  level 
with  the  ground.  The  piazza  was  supported  by  posts,  one  of  which  had  been 
removed  about  a  year  before  the  accident,  to  improve  the  billiard  room.  Adja- 
cent; to  the  defendant's  grounds  were  situated  another  hotel,  and  the  grounds  of 
the  Pioneer  Association.  In  August,  1878,  there  was  a  public  meeting  and 
celebration  on  the  grounds  of  the  association,  which  was  attended  by  large 
numbers  of  people.  A  large  number  of  guests  were  on  that  day  entertained 
by  the  defendant.  In  the  afternoon  a  sudden  and  severe  storm  of  wind  and 
rain  arose,  which  drove  from  the  grounds  adjoining  the  house  a  large  number 
of  people  who  were  gathered  there,  many  of  whom,  including  the  plaintiff, 
were  not  defendant's  guests.  A  number  of  them  gathered  in  the  defendant's 
hotel  and  upon  the  piazza,  occupying  two-thirds  of  the  standing  room 
thereon.  The  floor  of  the  piazza  fell  in  consequence  of  this  great  weight, 
and  injured  the  plaintiff  who,  with  his  mother,  had  sought  refuge  .in 
the  billiard  room,  beneath  it.  As  soon  as  the  crowd  came  into  the  building 
the  defendant  and  his  servants  did  all  that  could  reasonably  be  done 
to  preserve  order  among  the  people  and  to  notify  them  of  the  danger  to  which 
they  were  exposed  by  their  own  action.  In  an  action  to  recover  damages  for 
the  injury  so  sustained  by  the  plaintiff' 

HUd,  that  a  nonsuit  should  have  been  ordered,  upon  the  ground  that  ao 
actionable  negligence  upon  the  part  of  the  defendant  was  shown. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jnry,  and  from  an  order  of  the  Wyoming  Special 
Term  denying  a  motion  for  new  trial,  made  npon  a  esse  and 
exceptions. 

The  action  was  founded  upon  the  iJleged  negligence  of  the  defend- 
ant. The  complaint  alleges  that  in  August,  1878,  the  defendant 
was  the  owner  of  certain  grounds  upon  which  there  was  a  buildinij 
used  and  occupied  by  him  as  a  public  hotel,  a  place  of  public  resort; 
that  there  was  connected  with  such  building  and  used  as  a  part 
thereof,  a  piazza,  underneath  which  there  was  a  room  also  used  as  a 
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part  of  the  hotel  building,  both  of  which  were  used  by  the  guests 
and  visitors  of  such  hotel ;  that  such  piazza  was  negligently  and 
carelessly  constructed,  inasmuch  as  there  was  not  furnished  and 
provided  the  necessary  props  or  supports  underneath  the  same,  and 
inasmuch,  also,  as  certain  props  or  supports  of  the  same  had  been 
before  removed  by  or  under  the  direction  of  the  defendant,  and 
that  the  defendant,  well  knowing  the  premises,  and  while  in  the  occu- 
pancy of  said  building  did  negligently  and  wrpngfuUy  leave  the 
said  piazza  unprotected  and  unsupported,  and  did  wrongfully  and 
negligently  suffer  a  great  number  of  persons  to  go  on  said  piazza  by 
means  whereof  the  said  piazza  gave  way  and  fell  upon  the  plaintiff, 
who  was  lawfully  in  said  building,  and  by  permission  and  request 
of  said  defendant  and  while  in  pursuit  of  the  plaintiff's  own  busi- 
ness, that  by  reason  of  the  premises,  the  defendant  was  greatly  hurt 
and  injured  in  one  of  his  arms. 

/•  Sam  Johnson^  for  the  appellant, 

F.  C.  Pecky  for  the  respondent 

Barker^  J. : 

The  facts  of  the  case  upon  which  the  plaintiff  seeks  to  uphold 
the  verdict  are  undisputed.  Briefly  stated  they  are  thes^ :  the 
defendant  was  the  proprietor  of  a  hotel  at  Hemlock  Lake,  located 
upon  a  piece  of  nninclosed  land  of  which  he  was  also  the  occupant, 
the  same  being  used  in  connection  with  the  hotel.  The  main  part 
of  the  building  was  surrounded  by  a  covered  piazza,  one  section 
thereof  being  about  forty  feet  in  length  and  sixteen  in  width,  the 
floor  of  which  is  on  a  level  with  the  floor  of  the  main  part  of  the 
hotel,  and  is  reached  through  doors  opening  out  from  this  floor  on 
to  the  veranda.  The  floor  of  the  piazza  is  seven  feet  from  the 
ground,  and  beneath  it  there  is  a  billiard  room  used  in  connection 
with  the  hotel  and  as  a  part  thereof,  the  entrance  to  which  is  on  a 
grade  with  the  grounds  and  walks  which  surround  the  building. 
Near  by  there  is  another  hotel.  It  does  not,  however,  appear  from 
the  evidence  that  there  are  other  accommodations  for  the  public  at 
this  place.  Adjacent  to  the  defendant's  hotel  grounds  are  the 
grounds  of  the  Pioneer  Association,  between  which  and  the  hotel 
grounds  there  is  no  fence  or  other  object  indicating  the  division  line. 
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The  day  the  plaintiff  ^as  injured  there  was  a  public  meeting  and 
celebration  on  the  grounds  of  the  Pioneer  Association,  the  attend- 
ance being  unusually  large,  amounting  as  estimated  by  some  of  the 
witnesses  to  from  twelve  to  fifteen  thousand  people.  The  defend- 
ant's hotel  was  open  ^nd  a  large  number  of  guests  were  entertained 
by  the  defendant.  -  The  place  of  interest  on  the  Pioneer  grounds, 
and  around  which  the  people  in  attendance  mostly  gathered,  was 
some  ten  or  twelve  rods  from  the  defendant's  hotel.  Upon  the 
grounds  surrounding  the  hotel  many  people  not  guests  at  the 
hotel  served  their  own  refreshments  without  any  objection  being 
made  by  the  defendant.  In  the  afternoon  there  came  a  sudden 
and  severe  storm  of  wind  and  rain  which  broke  up  the  meeting  and 
dispersed  the  people  who  had  assembled  on  the  Pioneer  groondS) 
many  of  them  seeking  shelter  in  the  defendant's  hoteL  The  plain- 
tiff, a  lad  thirteen  years  old,  in  company  with  his  father  and  mother, 
was  on  the  Pioneer  grounds  when  the  storm  ^  came  on  and  he,  in 
company  with  his  parents,  went  to  the  door  of  the  billiard  room 
under  the  piazza,  and  he  and  his  mother  passed  into  the  billiard 
room  out  of  the  storm,  his  father  remaining  outside.  The*  piazza 
over  this  room  was  resorted  to  by  a  large  number  of  people  from 
the  Pioneer  grounds,  two-thirds  of  the  standing  room'  being  thu8 
occupied,  and  in  consequence  of  the  weight  thereon  the  floor  fell 
and  injured  the  plaintiff,  who  was  in  the  billiard  room  below.  The 
first  floor  of  the  hotel  was  also  filled  with  people,  all  of  whom  came 
in  within  the  space  of  five  minutes.  Most  of  the  people  on  the 
piazza  were  not  guests  of  the  hotel  and  went  there  seeking  shelter 
from  the  storm.  About  a  year  before  the  accident  one  of  the  props 
or  supports  under  the  middle  of  the  veranda  floor  was  removed  for 
the  more  convenient  use  of  the  billiard  room,  and  the  proofs  tended 
to  show  that  in  consequence  of  such  removal  the  strength  of  the 
piazza  was  weakened,  and  that  it  was  more  likely  to  give  way  when 
in  use.  Neither  the  plaintiff  nor  his  parents  were  guests  at  the 
hotel  that  day,  and  they  went  into  the  billiard  room  to  be  out  of 
the  storm  and  for  no  other  purpose. 

At  the  close  of  the  plaintiff's  proofs  the  defendant  moved  for  a 
nonsuit,  which  was  denied  and  the  defendant  excepted.  At  the 
close  of  all  the  proofs  the  learned  judge  charged  the  jury  in 
substance:    that,  under  the  circumstances  of  the  case,  the  law 
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required  from  the  defendant  the  exercise  of  a  reasonable  and  proper 
care,  for  the  purpose  of  protecting  the  people,  who  availed  them- 
«elve8  of  the  permidsion  and  license  extended  to  them  by  the 
defendant,  against  the  risk  of  accident,  and  that  he  should  use 
ordinary  diligence  and  care  to  avoid  such  consequences  as  happened 
to  the  plaintiflf.  That  the  important  inquiry  was,  whether  the 
•defendant  was  shown  to  be  negligent,  whether  there  was  any  want 
of  care  or  skill  on  his  part,  in  consequence  of  which  this  injury 
was  produced.  In  other  words,  whether  he  should,  in  view 
of  the  extensive  invitations  circulated  at  that  time,  have  prepared 
his  building  in  such  manner  that  it  would  be  free  from  calamities 
of  this  nature ;  whether  reasonable  and  proper  care  devoted  to  the 
structure,  requited  something  more  than  had  been  dope  by  him,  in 
order  to  protect  the  persons  who  might  visit  this  house  against 
•consequences  such  as  happened  to  the  plaintiff. 

On  the  subject  of  the  removing  of  the  posts  or  support,  and  the 
effect  the  removal  may  have  had  upon  the  strength  of  the  piazza, 
the  charge  was,  viz. :  "  It  is  claimed  on  the  part  of  the  plaintiflf, 
and  whether  the  position  is  well  taken  or  not  is  a  matter  for  you 
to  determine,  that  it  did  contribute  to  the  strength  of  the  structure 
.at  that  place;  and  that  if  the  post  had  not  been  removed  from  its 
place  without  substituting  for  it  some  support,  the  accident  would 
not  have  happened.  That  there  was  that  omission  of  care  and 
want  of  skill  as  justly  and  properly  involved  him  in  negligence. 
That  is  a  question  for  you  to  determine,  and  these  questions  are  to 
be  determined,  if  they  are  found  for  the  plaintiflf,  not  by  guessing  or 
conjecture,  but  as  satisfactorily  established  by  the  evidence,  so  that 
conviction  forces  the  conclusion  on  your  minds  as  a  fair  and  proper 
-and.legitimate  deduction,  and  the  charge  is^made  out  against  the  party 
as  alleged  as  the  same  must  be  in  order  to  constitute  a  legal  liability." 

As  the  plaintiflf  was  not  a  guest  at  the  defendant's  hotel,  and  did 
not  enter  the  same  expecting  to  become  one  or  to  transact  business 
with  the  defendant  or  with  any  of  the  guests  of  the  house,  I  am 
imable  to  discover  that  the  defendant  was  guilty  of  any  breach  of 
duty  which  he  owed  to  the  plaintiflf. 

He  entered  the  hotel  building  for  his  own  comfort  and  con- 
venience, without  any  special  invitation  or  inducement  extended  or 
held  out  to  him  on  this    occasion.    It    may  well    be    assumed^ 
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however,  in  view  of  the  character  of  the  business  carried  on  by 
defendant,  that  he  extended  to  the  public  a  general  inviuition  *o 
visit  his  hotel  and  the  pleasure  groands  surrounding  the  same,  for 
their  own  comfort  and  convenience,  to  be  used  and  enjoyed  to  the 
extent  and  in  the  way  and  manner  such  as  is  usual  for  visitors  who 
are  not  guests  of  the  house,  and  who  have  no  business  to  transact 
with  persons  lawfully  on  the  premises. 

This  is  the  most  liberal  view  that  can  be  taken  of  the  case  in  the 
plaintiff's  behalf;  This  would  place  the  defendant  under  the  same 
obligations  towards  those  who  accepted  his  invitations,  to  care  for 
and  protect  them  from  danger,  as  any  host  is  who  entertains 
invited  guests  without  compensation.  In  order  to  maintain  An 
action  for  an  injury  to  person  or  property  by  reason  of  negligence 
or  want  of  due  care,  there  must  be  shown  to  exist  some  obligation 
or  duty  towards  the  plaintiff,  which  the  defendant  has  left  undis- 
charged or  unfulfilled.  This  is  the  basis  on  which  the  cause  of 
action  rests.  There  can  be  no  fault  or  negligence,  or  breach  of 
duty,  where  there  is  no  act,  or  service,  or  contract  which  a  party  ig 
bound  to  perform  or  fulfill.  All  the  cases  in  the  books  in  which  a 
party  is  sought  to  be  charged  on  the  ground  that  he  has  caused  the 
way  or  other  place  to  be  incumbered,  or  suffered  it  to  be  in  a 
dangerous  condition,  whereby  accident  or  injury  has  been  occar 
sioued  to  another,  turn  on  the  principle  that  negligence  consists  in 
doing  or  omitting  to  do  an  act  by  which  a  legal  duty  or  obligation 
has  been  violated.  Thus,  a  trespasser  who  goes  on  the  land  of 
another  without  right  cannot  maintain  an  action  if  he  runs  against 
a  barrier  or  falls  into  an  excavation  there  situated..  The  owner  of 
the  land  is  not  bound  to  protect  or  provide  safeguards  for  wrong 
doers.  So  a  licensee  who  enters  on  premises  by  permission  only 
without  any  enticement,  allurement  or  inducement  being  held'  out 
to  him  by  the  owner  or  occupant,  cannot  recover  damages  for 
injuries  caused  by  obstructions  or  pitfalls.  He  goes  there  at  his 
own  risk  and  enjoys  the  license  subject  to  its  concomitant  perils. 
No  duty  is  imposed  by  law  on  the  owner  or  occupant  to  keep  his 
premises  in  a  suitable  condition  for  those  who  go  there  solely  for 
their  own  convenience  or  pleasure,  and  who  are  not  either  expressly 
invited  to  enter  or  induced  to  come  upon  the  grounds  for  the  pur- 
pose for  which  the  premises  are  appropriated  and  occupied,  by 
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tome  preparation  or  adaptation  of  the  place  for  use  by  customers 
or  passengers  which  might  naturally  and  reasonably  lead  them  to 
suppose  that  they  might  properly  and  safely  enter  thei*eon. 
{Sfioeeny  v.  Old  Colony  amd  Newport  RanJ/road  Co.j  10  AUen,  868 ; 
Nicholson  vi  Erie  ^Raikoay  Co.y  41  N.  T.,  526.) 

In  the  first  of  thBse  cajses  the  rule  is  stated  as  follows :  "  The 
general  rule  or  pinciple  applicable  to  this  class  of  cases  is,  that  an 
owner  or  occupant  is  bound  to  keep  his  premises  in  a  safe  and  suit- 
able condition  for  those  who  come  upon  and  pass  over  them,  using 
due  care  if  he  has  held  out  any  invitation,  allurement  or  induce- 
ment, either  express  or  implied,  by  which  they  have  been  led  to 
enter  thereon.  A  mere  naked  license  or  permission  to  enter  or  pass 
over  an  estate  will  not  create  a  duty  or  impose  an  obligation  on  the 
part  of  the  owner  or  person  in  possession,  to  provide  against  the 
danger  of  accident.  The  gist  of  the  liability  consists  in  the  fact 
that  the  person  injured  did  not  act  merely  for  his  own  convenience 
and  pleasure,  and  from  motives  to  which  no  act  or  sign  of  the  owner 
or  occupant  contributed,  but  that  he  entered  the  premises  because 
he  was  led  to  believe  fhat  they  were  intended  to  be  used  by  visitors 
or  passengers,  and  that  such  use  was  not  only  acquiesced  in  by  the 
owner  or  person  in  possession  and  control  of  the  premises,  but  that 
it  was  in  accordance  with  the  intention  and  design  with  which  the  way 
or  place  was  adapted  and  prepared  or  allowed  to  be  so  used.  The 
true  distinction  is  this :  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  liability ; 
but  if  he  either  directly  or  by  implication  induces  persons  to  enter 
on  and  pass  over  his  premises,  he  thereby  assumes  an  obligation  that 
they  are  in  a  safe  condition,  suitable  for  such  use,  and  for  a  breach  of 
this  obligation  he  is  liable  in  damages  to  a  person  injured  thereby.'* 

It  is  not  easy  to  state  the  limit  of  the  privileges  which  were 
included  in  the  implied  invitation.  So  much  as  was  intended  by 
the  defendant  was  to  the  public  generally,  and  not  to  any  person  or 
class  of  persons  specially.  Those  who  sought  refuge  in  the  defend- 
ant's hotel  on  this  occasion,  must  be  regarded  as  having  accepted  the 
invitation  in  the  face  of  the  obvious  perils  and  dangers  incident  to 
such  a  sudden  occupation  of  the  grounds  and  house  by  a  multitude 
of  people,  many  of  whom,  from  the  want  of  room,  were  unable  to 
gain  admittance  to  the  hotel. 

Hun— Vol.  XXX.        »«  ^  t 
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It  must  be  admitted,  that  the  defendant  is  not  liable  to  the  charge 
of  negligence,  by  reason  of  anything  which  he  did  or  omitted  to  do 
on  this  occasion.  The  veranda  was  apparently  in  a  safe  tad  secnre 
condition,  and  there  is  not  the  least  evidence  that  the  defendant 
knew  that  it  had  not  the  sti-ength  to  support  the  weight  to  which  it 
was  ordinarily  subjected,  when  visited  by  the  usual  and  customary 
number  of  guests  in  the  hotel.  The  prop  or  support  which  was 
removed  in  1877,  had  been  out  for  more  than  a  year  when  this 
accident  happened,  and  in  June,  the  same  year,  tliere  was  a  large 
assemblage  of  persons  on  the  veranda,  and  there  was  no  sign  or 
indication  of  its  giving  way,  or  of  its  strength,  being  insufficient, 
m  consequence  of  the  weight  to  which  it  was  then  subjected.  The 
defendant  was  not  instrumental  in  the  least  in  convening  a  multi- 
tude of  people  near  his  house  and  grounds ;  and  he  had  no  reason 
to  anticipate  the  situation  which  so  suddenly  occurred  and  induced 
the  people,  in  such  a  hurried  and  reckless  manner,  to  enter  his  house 
and  occupy  the  verandas.  As  soon  as  the  crowd  came  he  and  his 
servants  did  all  that  could  reasonably  have  been  done  to  preserve 
order  among  the  people,  and  to  notify  them  of  the  danger  to  whidi 
they  were  exposed  by  their  own  action. 

It  is  common  observation  that  such  places  are  mostly  used  by 
guests  of  hotels  for  quiet  and  restful  enjoyment.  That  it  is  very 
exceptional  that  any  hotel  is  so  quickly  and  completely  overrun  by 
a  mass  of  visitors.  There  is  a  marked  distinction  between  this  ease 
and  the  class  of  cases  where  the  defendant  has  done  an  affirmative 
act  by  placing  obstructions  or  digging  pitfalls  in  the  roads  and  places 
of  resort  to  which  the  public  have  been  by  him  invited. 

The  case  is  not  unlike  Southcote  v.  Stanley  (1  Hurkt  &  Norm., 
947).  There  the  declaration  alleged  that  the  defendant  was  poA- 
sessed  of  a  hotel,  into  which  he  had  invited  the  plaintiff  to  come  aa 
a  visitor,  in  which  there  was  a  glass  door  which  it  was  necessary 
for  the  plaintiff  to  open  for  the  purpose  of  leaving  the  hotel,  and 
which  the  plaintiff  by  the  permission  of  the  defendant,  and  with 
his  knowledge  and  without  any  warning  from  him,  lawfully  opened 
for  the  purpose  aforesaid  as  the  door  was  in  a  proper  condition  to 
be  opened,  nevertheless  by  and  through  the  mere  carelessneas, 
negligence  and  default  of  the  defendant,  the  door  was  then  in  an 
insecure  and  dangerous  condition  and  unfit  to  be  opened,  and  by 

Digitized  by  VjOOQIC 


CONVERSE  V.  WALKER.  603 

FOUBTH  DSFABtlCKNT,   OCTOBER  TbBIC,   1888. 

■  ■  I  .       ■  ■      .  I 

reason  of  the  said  door  being  in  snch  an  insecure  and  dangerous 
condition,  and  of  the  then  carelessness,  negligence,  default  and 
improper  conduct  of  the  defendant  in  that  behalf,  a  large  piece  of 
glass  fell  from  the  door  and  wounded  the  plaintiff.  The  defendant 
demurred,  and  it  was  held  the  declaration  disclosed  no  cause  of 
action.  The  demurrer  was  sustained,  the  decision  being  placed 
upon  the  ground  that  no  act  of  omission  was  alleged  against  the 
defendant,  and  th^t  the  case  as  stated  did  not  disclose  a  breach  of 
duty  by  the  defendant. 

Justice  Bbamwbll  is  his  opinion  remarked  :  ^^I  agree  *  *  * 
that  where  a  person  is  in  the  house  of  another,  either  on  business  or 
for  any  other  purpose,  he  has  a  right  to  expect  that  the  owner  of  the 
house  will  take  reasonable  care  to  prqtect  him  from  injury ;  for 
instance,  that  he  will  not  aUow  a  trap  door  to  be  open  through  which 
the  visitor  may  fall.  But  in  this  case  my  difficulty  is  to  see  that  the 
declaration  charges  any  act  of  commission.  If  a  person  asked 
another  to  walk  in  his  garden,  in  which  he  had  placed  spring-guns 
or  man-traps,  and  the  latter,  not  being  aware  of  it,  was  thereby 
injured,  that  would  be  an  act  of  commission." 

The  case  of  Gamp  v.  Wood  (76  N.  T.,  92),  cited  by  the  respon-  . 
dent  and  relied  upon  as  an  authority  in  support  of  his  position,  does 
not  seem  to  be  in  point.  There  the  plaintiff  sustained  an  injury 
by  falling  from  a  piazza  erected  on  the  side  of  the  defendant's  hotel, 
the  same 'being  six  feet  wide  and  twelve  feet  above  the  sidewalk, 
and  was  reached  by  a  door  which  opened  out  upon  it  from  the 
second  story  of  the  house.  Tliere  was  no  guard  or  railing  to  the 
piazza.  The  plaintiff  was  a  guest  in  the  house  that  night,  attending 
ft  dance  for  which  he  paid  an  entrance  fee,  and  remained  one  of  the 
company  until  about  eleven  o'clock  in  the  evening,  when  he  left 
for  home.  It  being  a  dark  night  he  mistook  the  veranda  for  the 
front  stoop  or  platform  to  the  house  which  led  to  the  first  floor  of 
the  hotel.  The  distinction  between  that  case  and  this  being,  that  in 
the  case  cited  the  plaintiff  was  a  guest  of  the  house,  and  the  place 
where  he  was  injured  was  in  the  nature  of  a  snare  or  pitfall  having 
no  proper  or  suitable  guard,  and  for  that  reason  accidents  of  that 
character  might  reasonably  have  been  anticipated  and  should  have 
been  guarded  against,  and  it  was  held  to  be  negligence  in  the 
landlord  not  to  do  so.     Where  the  owner  of  land  expressly  or  by 
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implication  entices  a  person  to  go  on  his  land,  he  cannot  permit 
anything  in  the  natnre  of  a  snare  to  exist  thereon  which  results  in 
the  injary  of  the  person  who  avails  himself  of  the  invitation,  and 
who  at  the  time  is  exercising  ordinary  care,  without  being 
answerable  for  the  consequences. 

The  case  of  Corh/  v.  HiU  (4  0.  B.  [N.  S.],  556  [93  Eng.  Com. 
Law,  654] ),  illustrates  this  rule.  There  the  facts  were :  The 
owner  of  land  upon  which  was  a  private  road  leading  to  an  asylum 
on  his  premises  for  the  use  of  persons  going  there,  gave  per- 
mission to  a  third  person  to  place  material  on  the  road.  The 
servant  of  the  plaintifE  in  the  night  time  while  driving  his  mas- 
ter's horse  over  this  road  on  his  w^y  to  the  asylum,  and  using  due 
care,  ran  upon  and  against  the  material  placed  in  the  way  by 
defendant's  permission,  and  the  horse  jvas  injured.  The  defend- 
ant was  held  to  be  liable,  and  Cookbubn,  0.  J.,  said:  "The  pro- 
prietors of  the  soil  held  out  an  allurement  whereby  the  plaintiff 
was  induced  to  come  upon  the  place  in  question ;  they  held  out  this 
road  to  all  persons  having  occasion  to  proceed  to  the  asylum  as  the 
means  of  access  thereto.  Oould  they  have  justified  the  placing  an 
obstruction  across  the  way  whereby  an  injury  was  occasioned  to  one 
Ufidng  the  way  by  their  invitation  ?    Clearly  they  could  not.'' 

It  will  be  observed  that  there  the  defendant  the  owner  of  the 
soil  was  guilty  of  an  act  of  commission.  It  is  usual  and  proper 
in  most  cases  of  alleged  negligence  to  submit  the  qujestion  in 
dispute  to  the  jury  for  their  determination,  but  in  this  case  there  is 
no  dispute  about  the  controlling  facts  and  circumstances,  and  to 
my  mind  it  would  be  unjust  to  the  defendant  and  an  unreasonable 
deduction  to  make  from  the  facts  to  charge  the  defendant  with 
being  guilty  of  a  breach  of  d«ty  which  he  owed  the  plaintiff,  and 
the  motion  for  a  nonsuit  should  have  been  granted.  It  is  therefore 
unnecessary  to  consider  the  exceptions  which  were  taken  to  portions 
of  the  charge  and  to  some  of  the  evidence  given  by  the  plaintiff. 

The  judgment  should  be  reversed,  new  trial  granted,  costs  to 
abide  the  event. 

Present  —  Smith,  P.  J.,  Habdin  and  Bajocbb,  J  J. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
abide  event. 
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EDWIN  BEARDSLEY  and  NATHAN  OAKS,  Assigkbes 
OF  LEMAN  B.  HOTCHKISS,  Respondents,  v.  WILLIAM 
B.  HOTCHKISS  and  Othebs,  Respondents,  and  THE 
GENEVA  NATIONAL  BANK  and  Others,  Appellants. 

AnU-nupHai  agreement — ratifieaUon  of  it  by  an  vnfainX  wife  after  the  becomes  of  age — 
power  reserwd  to  her  of  demmng  the  property — what  estates  and  UmitaUons  she 
may  create  under  it — absolute  otonership  must  vest  within  the  duration  of  lives 
existing  when  the  agreement  w€u  made — disUnction  between  real  and  personal 
estate — oBotoanee  to  the  father  for  moneys  advanced  to  and  expended  for  iitfant 
and  aduU  ehUdren. 

The  defendant  Hotchkiss  haying  made  a  general  assignment  containing  prefer- 
ences to  the  plaintiffs,  the  defendant.  The  Geneya  National  Bank,  a  general 
creditor,  contested  in  this  action  the  amounts  due  to  the  creditors  constituting 
the  second  preferred  class.  These  creditors  were  children  of  the  assignor,  and 
the  debts  were  claimed  to  be  due  to  them  for  property,  both  real  and  personal,  to 

•  which  they  were  entitled  under  the  will  of  their  mother,  and  which  had  been 
received  and  not  accofinted  for  by  him.  Prior  to  the  maniage  of  the  assignor 
and  on  April  29,  1844,  an  ante-nuptial  agreement  was  entered  into  between  him 
and  his  intended  wife,  Lucretia  Oaks,  who  was  then  under  the  age  of  twenty-one 
years.  The  agreement  provided  that  all  her  property,  both  real  and  personal, 
was  to  be  conveyed  to  a  trustee;  that  she  should  receive  for  and  during  her 
natural  life,  and  free  from  all  control  of  her  husband,  the  rents  and  profits 
thereof;  that  upon  her  death  the  trustee  should  stand  seized  for  the  usd  of  her 
husband,  if  he  survived  her,  and  if  not  for  the  use  and  benefit  of  her  heirs, 
subject  to  a  power  reserved  to  the  said  Lucretia  to  give  and  devise,  notwith- 
standing her  coverture,  the  said  premises  to  and  among  her  husband  and  their 
issue,  or  to  him,  or  to  such  issue  or  any  of  them,  in  such  shares  and  prox>or- 
tions  as  to  her  should  seem  meet.  Such  gift  or  devise  to  take  effect,  and  the 
estate  so  given  and  devised  to  vest  in  the  devisees  named,  as  the  same  should 
be  to  them  given  and  devised  upon  her  death. 

The  wife  died  in  1855,  leaving  her  husband  and  five  children  her  surviving,  and 
a  last  will  and  testament,  made  in  January,  1850,  by  which  she  bequeathed  the 
property  named  in  the  ante-nuptial  agreement  to  her  children,  and  appointed 
her  husband  her  executor  and  the  guardian  of  the  children.  The  will  was 
proved  and  letters  testamentary  were  issued  to  the  husband,  who  took  posses- 
sion of  the  property,  both  real  and  personal,  and  applied  the  rents,  issues  and 
income  thereof  to  his  own  use. 

It  appeared  that  the  trustee  never  took  possession  of  the  property,  but  that  the 
rents,  issues  and  profits  were  collected  and  used  by  the  wife  and  her  husband. 
The  referee  charged  the  husband  with  the  amount  of  the  rents  and  profits  of 
the  real  estate,  and  with  the  amount  of  the  personal  property  which  came  into 
his  hands,  and  which  constituted  the  personal  estate  of  the  wife  prior  to  her 
mArriage. 

Digitized  by  VjOOQIC 


606  BEARDSLEY  v.  HOTCHKISS. 

Fourth  Depabthbmt,  October  Tbrsi,  1888. 

Held,  that  although  the  ante-nuptial  agreement  was  voidable  b}'^  reason  of  the 
infancy  of  the  intended  wife,  and  although  the  burden  of  proving  that  she  had 
ratified  it  after  attaining  her  majority  rested  tipon  those  claiming  under  the 
agreement,  yet  as  sufScient  proof  of  such  ratification  was  given  the  agreement 
was  valid,  as  against  the  creditors  of  the  husband,  and  prevented  them  from 
claiming  that  he  was  entitled  to  receive  the  rents  and  profits  of  the  real  estate, 
subsequent  to  his  wife's  death,  by  virtue  of  his  marital  rights  and  as  a  tenant 
by  the  curtesy. 

The  ante-nuptial  agreement  recited  that  all  the  personal  property  of  the  intended 
wife  should  be  settled  and  reserved  for  her  sole  and  separate  use  during  her 
life,  and  that  she  should  have  power  to  dispose  of  the  same  by  her  will  as 
therein  provided.  Her  husband  covenanted  therein  that  he  would  join  and 
concur  with  her  in  all  such  acts  and  deeds  as  might  be  necessary  to  effect 
such  settlement.  No  conveyance  of  the  property  from  her  or  h^  husband  to 
the  trustee  was  ever  executed. 

HM,  that  as  against  the  husband  and  his  creditors  the  equitable  title  to  the  per* 
sonal  property  of  the  wife  was  transferred  to  the  trustee,  and  as  a  specific 
performance  of  the  covenant  of  the  husband  could  at  any  time  be  compelled 
•  by  the  trustee,  or  after  the  death  of  the  wife  by  her  legatees,  the  husband  was 
properly  charged  with  the  amount  of  the  personal  property  so  receive^ 
by  him.  * 

The  will  of  the  wife,  after  referring  to  the  ante-nuptial  agreement  and  the  power 
therein  reserved  of  giving  and  devising  her  estate  as  therein  described  and 
referred  to,  proceeds  as  follows:  "Now  therefore  I,  the  said  Lucretia  Hotch- 
kiss,  do  make,  publish  and  declare  this  my  last  will  and  testament  in  tb« 
manner  and  form  following,  that  is  .to  say:  First.  I  give,  devise  and  bequeath 
unta  such  child  or  children  as  I  shall  leave  or  have  living  at  the,  time  of  my 
decease,  and  to  their  heirs  and  assigns  forever,  all  my  real  and  personal  estate 
of  every  manner  and  nature,  wheresoever  situateid,  and  more  particularly 
described  in  the  instrument  hereinbefore  referred  to." 

Eeld,  that  the  will  was  intended  to  be  an  execution  of  the  power  reserved  to  the 
testatrix  and  nothing  more,  and  that  it  was  not  intended  to,  and  did  not,  pass 
or  affect  real  and  personal  property  acquired  by  her  after  her  marriage;  and 
that  as  to  such  property  she  died  intestate. 

The  testatrix  left  her  surviving  five  children,  all  of  them  minors.  One  of  them 
died  under  age,  unmarried  and  without  issue.  The  devise  to  the  children  was 
followed  by  a  clause  as  follows:  "  Provided,  nevertheless,  that  in  case  either 
or  any  of  my  children  living  at  my  deceate  shall  die  before  he,  she  or  they 
shall  arrive  at  the  age  of  twenty-one  years,  and  without  issue  living  at  the 
decease  of  such  child  or  children,  the  share  or  estate  of  the  child  or  children 
so  dying  shall  vest  and  belong  to;  and  I  give  and  devise  the  same  to  the  sur- 
vivor or  survivors  of  such  deceased  child  or  children." 

EM,  that  the  testatrix  was  authorized  by  the  terms  of  the  ante-nuptial  agree- 
ment, to  so  limit  the  estates  devised  to  her  children,  and  provide  for  the  divi- 
sion of  the  share  of  a  child  dying  under  age  and  without  iasiie  among  itB 
brothers  and  sisters. 
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That  the  gift  over  of  the  share  of  a  child  so  dying  was  valid  as  to  the  real 
estate,  but  invalid  as  to  the  personal  property  as  unlawfully  suspending  the 
absolute  ownership  thereof. 

That  the  share  of  the  real  estate  of  a  child  so  dying  vested  absolutely  in  the  sur- 
vivors, and  would  not  be  divested  by  their  subsequent  death  under  age  and 
without  issue. 

That  the  rents  and  profits  accruing  upon  the  share  of  a  child  so  dying,  from  the 
time  of  the  death  of  his  mother  to  that  of  his  own.  were  his  own  absolute 
property  and  did  not  follow  the  devise  over  of  the  real  estate. 

From  the  time  of  the  death  of  the  mother  the  minor  children  resided  with  the 
father,  and  were  maintained  and  educated  by  him  at  his  own  cost  and  expense. 
Two  of  the  daughters  continued  to  re^dc  with  their  father,  and  were  so  main- 
tained and  supported  after  they  had  arrived  at  full  age. 

Beldf  that  the  father  should  not  be  credited  with  the  cost  of  supporting  and 
maintaining  the  minor  children,  but  should  be  credited  with  money  advanced 
to  the  children,  after  they  came  of  age,  to  complete  their  education,  and  for 
their  wardrobes  and  traveling  expenses,  as  advances  made  out  of  the  moneys 
in  his  hands  as  their  guardian  and  trustee. 

Appeal  by  the  corporation  defendants,  from  a  judgment  entered 
apon  the  report  of  a  referee. 

William  B.  Hotchkiss,  an  ineolyent  debtor,  made  an  assignment  of 
all  his  property  for  the'  benefit  of  his  creditors  on  the  7th  of  June, 
1879,  naming  the  plaintiffs  as  his  assignees,  who  accepted  the  trust  and 
entered  upon  its  execution.  The  creditors  are  classified,  the  appel- 
lants being  placed  with  the  general  creditors  who  are  mentioned 
in  the  assignment  as  the  fourth  class.  Among  the  preferred  cred- 
itors who  constitute  the  second  class,  are  the  assignor's  three  chil- 
dren, William  B.,  Fannie  T.  and  Alice  L.,  who  are  the  children  of 
his  late  wife  Lucretia  Hotchkiss.  The  debt  due  these  children 
was  not  liquidated  at  the  time  of  the  assignment,  and  the  assignees 
were  directed  to  pay  them  such  sums  as  should  be  found  due  on 
an  accounting  after  allowing  all  just  payments  and  offsets.  A 
portion  of  the  assets  have  been  converted  into  money  afid  the 
first  class  of  creditors  paid  6ff  in  full,  and  there  is  now  in  the 
hands  of  the  assignees  a  large  amount  of  valuable  assets. 

This  action  is  for  the  purpose  of  determining  the  amount  due 
the  children,  and  for  instructions.  The  main  controversy  is  over 
the  question  of  how  much  is  due  from  the  assignor  to  his  said 
ehil^n  respectively. 

Leman  B.  Hotchkiss,  the  assignor,  intermarried  with  Lucretia 
Oaks  on  tl»^    1st  day  of  May,  1844,  in  Ontario  county,  in  this- 
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State.      Prior  thereto  and  on  the  twenty-ninth  day  of  April,  of 
the  same  year,  an  ante-nnptial  agreement  was  entered   into  by 
and  between  them,  Lncretia  Oaks  being  at  that  time  an   infant 
nnder  the  age  cf  twenty  years.      The  property  belonged  to  the 
intended  wife,  and  consisted  of  lands  of  large  value  and  also  of 
some  personal  property.      The  articles,  npon  the  treaty  for  said 
intended  marriage,  which  were  agreed  to  by  and  between  the  wiid 
Leman  B.  Hotchkiss  and  said  Lncretia  Oaks,  provided  that  all  the  real 
estate  belonging  to  the  said  Lncretia  should  be  conveyed  to  Willard 
Wells,  as  trnstee,  and  that  she  should  receive  for  and  during  her 
natural  life  and  for  her  sole  and  separate  use,  the  rents  and  profits 
thereof,  free,  clear  and  discharged  from  the  control  of  her  intended 
husband,  and  if  her  husband  survived  her,  then  the  trustee  was  to 
stand   and    be    seized    of    the  lands    for    the    use  of    him,  her 
intended   husband,  for  and  during   his  natural  life,  and  in  ease 
he  should  not  survive  the  said  Lncretia,  then  upon  her  death 
the  trustee  was  to  stand  and  be  seized  of  the  real  estate  for  the  use 
and  benefit  of  the  heirs  of  the  said  Lncretia,  she  reserving  the 
right  and  power  to  give  and  devise  the  said  real  estate  to  and 
among  her  lawful  issue,  or  any  one  or  more  of  such  issue  in  such 
shares  and  proportions  as  she  should  deem  meet,  or  to  devise  the 
said  real  estate  to  the  said  Leman  B.,  her  said  intended  husband,  or 
to  him  and  her  said  issue,  or  to  him  and  any  one  or  more  of  such 
issue,  in  such  shares  and  proportions  as  to  her  should  seem  meet, 
notwithstanding  her  coverture.     In  express  terms  Hotchkiss,  the 
intended  husband,  gave  his  consent  to  the  conveyance  to  the  trustee 
and  joined  in  the  execution  of  the  instrument,  releasing  all  control 
over  the  rents  and  profits.     Mrs.  Hotchkiss  died  in  July,   1855, 
leaving  her  surviving  her  husband  and  five  children.     Prior  to  her 
death  and  in  January,  1850,  she  made  and  executed  a  last  will  and 
testament  which  has  been  admitted  to  probate,  and  by  the  terms  of 
which   she  bequeathed   the  property  mentioned  in  the  marriage 
articles  to  her  children,  naming  her  husband  as  executor  of  the 
will,  to  whom  letters  testamentary  were  issued,  and  constituting 
him  the  guardian  of  her  children.     Upon  the  death  of  the  wife  her 
husband  went  into  possession  and  received  the  rents  and  profits  of 
all  the  real  estate,  as  well  as  the  personal  property,  and  it  appears, 
from  the  proof,  that  he  applied  the  income  of  the  real  estate  and 
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converted  to  his  own  nse  the  personal  property,  and  in  the 
accounting  before  the  referee,  with  a  view  of  ascertaining  the  sum 
justly  due  his  children,  he  was  charged  with  the  rents  and  profits 
of  the  real  estate,  and  with  the  amonnt  of  the  personal  property 
which  came  to  his  hands  and  which  constituted  the  personal  estate 
of  his  wife  prior  to  her  marriage. 

The  appellants  insist  that  as  Airs.  Hotchldss  was  a  minor  at  the  time 
of  the  execution  of  the  articles  they  were  voidable,  and  that  she 
never  ratif^ed  them  after  arriving  at  full  age,  but  in  fact  disaffirmed 
them,  and  for  that  reason  her  husband  had  an  estate  by  the  curtesy 
in  all  the  lands,  and  became  the  absolute  owner  of  all  the  personal 
estate  of  his  wife  as  it  existed  at  the  time  of  the  marriage.  The 
other  facts  necessary  to  the  questions  discussed  are  mentioned  in 
the  opinion. 

Baaiow  <b  OVney^  ixst  the  National  Park  Bank  of  New  York 

^>pellant. 

Maaon  <&  SasSj  for  the  defendant  Banks  of  Geneva. 

W.  E.  Adams,  for  the  def endant.  The  First  National  Bank  of 
Oanandaigna,  appellant. 

C.  K  EcMy^  for  the  plaintifb,  respondents, 

OoggsweU  dh  BenAey,  for  the  defendant  HotchkifiB,  respondenki 

Barker,  J. : 

The  qnestion  first  argued  on  the  hearing  is  the  one  which  we 
ahaU  first  consider,  that  is,  had  Leman  B.  Hotchkiss,  the  husband, 
an  estate  by  the  curtesy  in  the  lands  of  which  his  wife  was  seized, 
as  owner  in  fee  simple,  at  the  time  of  the  execution  of  the 
marriage  agreement.  This  instrument  is  in  due  form  of  law,  the 
intention  of  the  parties  thereto  is  clearly  and  intelligently  expressed, 
and  the  purpose  sought  to  be  effectuated  by  the  p;>rties  was  in 
every  respect  legal.  This  being  so  the  trustee  became  vested  with 
the  fee  of  the  lands  immediately  on  the  delivery  of  the  instrument, 
therefore  there  was  never  any  seizin  in  the  wife  after  coverture,  if 
she  ratified  the  same  after  arriving  of  full  age. 

It  is  contended  by  the  appellant,  that  the  wife  never  did  ratify 
the  marriage  agreement,  but  on  the  contrary  repudiated  the  same 
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and  assumed  entire  control  of  her  estate,  both  real  and  personal  &» 
if  the  articles  had  no  existence.  Her  infancy  being  conceded  it 
was  necessary  and  incambent  upon  the  children  to  establish  as  a 
fact  that  on  arriving  at  majority  their  mother  did  affirm  the  same, 
otherwise  their  father  on  the  death  of  their  mother  had  a  vested 
estate  by  curtesy  in  all  the  laqds  embraced  in  the  marriage  articlea. 
If  such  an  estate  became  vested  in  the  husband  the  same  has  be^i 
transferred  to  his  assignees  for  the  benefit  of  his  creditors,  and  he 
was  entitled  in  his  own  right  to  the  use,  rents  shd  profits  thereof 
from  the  death  of  Mrs.  Hotchkiss  up  to  the  time  of  making  the 
assignment.  The  assignees  representing  the  creditors  stand  in  the 
place  of  the  assignor,  and  in  their  interest  may  insist  on  a  recog- 
nition of  all  his  property  rights,  as  they  existed  at  the  time  of  the 
assignment,  as  against  the  claim  of  the  children. 

It  has  not  been  claimed  before  us  that  the  appeal  by  the  bank 
creditors,  does  not  bring  up  for  review  any  error  in  the  acooanting 
which  affects  their  interest.  The  action  may  be  considered  and  has 
been  so  regarded,  as  in  the  nature  of  a  bill  of  interpleader,  to  adjust 
and  determine  the  rights  of  creditors  as  between  themselves,  to  the 
funds  and  assets  in  the  hands  of  the  assignee^. 

The  deed  of  an  infant,  when  intended  as  a  grant,  is  not  void 
but  only  voidable*  It  may  be  avoided  by  an  infant  when  he  attains 
his  age  and  by  those  who  are  privy  In  blood  or  estate,  but  it 
pa^^e^  a  titles  vfhii^  a  stranger  is  never  permitted  to  impeach.  If 
there  be  any  adult  parties  to  the  grant  or  contract,  it  is  binding 
on  them  so  long  as  it  remains  executory  and  is  not  rescinded  by  the 
infant.  (2  Kent's  Com.,  282-236 ;  Dommiok  v.  Michael^  4  Sandf, 
419 ;  Bool  V.  Mix,  17  Wend.,  119.) 

Doubtless,  and  we  so  hold  for  aU  the  purposes  of  this  case,  thai 
the  afiirmative  of  this  question  is  with  those  who  claim  a  ratifica- 
tion. We  are  satisfied  with  the  decision  of  the  referee  on  this 
question,  and  believe  with  him  that  the  intention  of  the  wife  to 
aflSrm  and  abide  by  the  terms  of  the  marriage  agreement  and  to 
uphold  the  trast  created  for  her  own  benefit,  is  manifest,  and  to 
hold  to  the  contrary  would  defeat  her  intention  concerning  the 
management  and  disposition  of  her  estate,  and  thwart  her  purpose 
of  preserving  and  securing  to  her  children  her  estate  as  the  same 
existed  at  the  time  of  the  execution  of  the  marriage  settlement 
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It  is  not  disclosed  by  the  evidence  that  slie  ever  did  by  any 
utterances  on  her  part  condemn  the  ante-nuptial  agreement,  or 
expressed  any  dissatisfaction  therewith.  The  fact  of  the  most 
significance^  indicating  disaffirmance,  is  that  she  never  surrendered 
possession  of  the  lands  to  the  trustee,  and  she  and  her  husband 
occupied  the  premises,  enjoyed  the  use,  rents  and  profits,  and 
managed  the  same  independent  of  any  direct  interference  or  super- 
vision by  the  trustee.  In  this  connection,  however,  should  be 
mentioned,  as  indicating  that  Mrs.  Hotchkiss,  as  well  as  the  trustee, 
considered  the  articles  as  continuing  in  force,  the  circumstance 
that  each  year  she  executed  and  delivered  to  the  trustee  a  receipt 
indorsed  on  the  original  articles,  in  the  following  words :  "Received 
of  Willard  Wells,  payment  in  full  for  the  use  and  occupation  of 
the  property  described  in  the  within  instrument,  together  with 
all  the  rents,'  profits  and  income  of  the  same  to  this  date."  The 
rents  and  profits  belonged  to  the  wife  in  her  own  right,  and  in 
view  of  the  fact  that  the  real  estate  consisted  of  farm  lands,  it 
was  a  very  natural  arrangement  for  the  interested  parties  to  make, 
that  the  wife  should  enjoy  the  possession  instead  of  requiring  the 
trustee  to  let  and  lease  the  same  and  pay  over  the  awards  to  the 
beneficiary.  We  can  well  believe  that  such  was  the  most  wise  and 
prudent  course  to  take,  for  the  purpose  of  securing  to  Mrs. 
Hotchki$s  and  her  family,  the  largest  income  from  the  property. 

In  her  will,  the  testatrix,  refers  to  the  marriage  articles  with  so 
much  particularity,  and  the  recitals  are  such  that  it  is  manifest 
she  never  did  disafiirm  the  same,  and  at  the  time  of  making  the 
will  regarded  them  as  in  full  force  and  valid. 

The  ratification  of  the  marriage  articles  being  well  established, 
it  follows  as  a  matter  of  law,  that  the  husband  had  no  estate  by  the 
curtesy  in  the  land  embraced  therein. 

In  stating  the  account  between  the  assignor  and  his  children,  the 
former  was  charged  with  the  personal  estate  owned  by  Mrs.  Hotchkiss 
at  the  time  of  the  execution  of  the  articles,  amounting  in  the 
aggregate  to  $11,000,  which  sum  came  to  his  hands  as  executor, 
on  the  death  of  Mrs.  Hotchkiss.  The  appellants  insist  that  this 
item  should  be  rejected,  for  the  reason  that  all  the  personal  estate 
of  tKe  wife  became  the  property  of  the  assignor  on  and  after  the 
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marriage  and  that  his  right  thereto,  as  the  hasband  of  the  testatrix^ 
was  not  affected  by  the  ante-uuptial  agreement. 

It  is  therein  recited,  as  one  of  the  terms  of  the  treaty  foi  the 
intended  marriage,  that  all  the  personal  estate  of  the  intended  wife 
should  be  settled  and  reserved  for  her  sole  and  separate  nse  for  her 
natural  life,  and  that  she. should  have  the  income  thereof,  and  that 
after  her  death  it  should  be  and  belong  to  her  next  of  kin,  reserv- 
ing, however,  to  herself  the  power  to  dispose  of  the  same  by  a  last 
will  and  testament,  to  and  for  the  benefit  of  her  children,  in  such 
shares  and  proportions  as  to  her  should  seem  meet  and  proper. 
This  recital  is  followed  by  a  covenant  on  the  part  of  the  husband 
that  in  consideration  of  the  intended  marriage  he  would  at  all 
times  thereafter  join  and  concur  with  his  intended  wife  in  all  such 
acts,  deeds,  assignments  and  assurances,  as  should  in  law  be  found 
necessary  to  settle  all  the  personal  estate  of  his  intended  wife  in  the 
trustee,  upon  the  trust,  and  for  the  uses  and  purposes  therein  men- 
tioned. Mrs.  Hotchkiss  died  without  any  further  conveyance  or 
assurance  of  title  being  executed  by  herself  or  her  husband  to  the 
trustee.  This  covenant  on  the  part  of  the  husband  is  founded 
upon  a  good  consideration  and  is  binding  upon  him,  as  marri- 
age is  in  law  a  valuable  consideration  and  is  as  effective  as  money. 
{Bradish  v.  Qhtiba^  8  Johns.  Ch.,  650.)  The  trustee  could  have 
at  any  time  during  the  life  of  Mrs.  Hotchkiss,  com'pelled  a 
specific  performance  of  this  covenant  on  the  part  of  the  hus- 
band. Upon  the  death  of  their  mdther  the  children,  as  her  lega- 
tees under  the  will,  in  equity  became  the  owner  of  the  personal 
property  embraced  within  the  terms  of  the  marriage  agreement, 
although  their  father  never  made  a  formal  assignment  or  release  to 
the  tinistee.  An  intended  husband  may  by  a  mere  agreement, 
simply  executory  in  terms,  if  founded  on  a  good  consideration, 
release  and  surrender  up  all  his  interest  in  the  personal  property  of 
his  intended  wife.  It  is  a  general  rule  that  equity  will  execute 
marriage  articles,  at  the  instance  of  all  persons  who  are  within  the 
infiuence  of  the  marriage  consideration,  the  same  as  if  there  had 
been  a  complete  conveyance.  {Bradish  v.  Cribls^  3  Johns.  Ch., 
660 ;  Wadhams  v.  Am,  riome  Miss,  Society^  12  N.  Y.,  422.) 

This  item  of  $11,000,  was  therefore  properly  charged  to  the 
assignor  as  a  fund  belonging  to  the  children,  whether  it  came  to 
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his  hands .  directly  from  the  trustee  afi  part  of  the  trust  fund,  op 
was  paid  over  directly  to  the  assignor  by  the  original  debtors,  who 
owed  the  same  to  Mrs.  Hotchkiss,  prior  to  her  marriage. 

At  the  time  of  the  death  of  the  testatrix  she  was  seized  of  lands 
and  possessed  of  some  personal  property,  the  title  of  which  was 
acquired  by  her  after  the  execution  of  the  marriage  agreement. 
A  question  is  presented  by  an  exception  taken  to  the  findings,  by 
the  appellants,  whether  such  property  was  devised  and  bequeathed 
by  her  last  will  and  testament.  If  it  was  not,  then  the  assignor  had 
an  estate  by  curtesy  in  the  lands,  and  under  the  statute  of  distributions 
was  entitled  to  the  personal  estate.  It  is  contended  by  the  appel- 
lants that  the  will  is  but  an  execution  of  the  power,  and  that  the 
testatrix  did  not  intend  by  that  instrument,  to  make  a  disposition 
of  such  property  as  she  might  own  and  possess  at  the  time  of  her 
death. 

After  referring  to  the  ante-nuptial  agreement  by  a  reference 
thereto  which  clearly  identifies  that  instrument,  and  declaring  that 
she  did  execute  the  same  prior  to  her  intermarriage,  and  reserved  to 
kerself  the  privilege  of  giving  and  devising  her  estate  as  therein 
described  and  referred  to,  follow  s  the  devising  paragraph  of  the  will, 
which  is  in  these  words :  "  Now,  therefore,  I,  the  said  Lucretia  Hotch- 
kiss, do  make,  publish  and  declai*e  this  my  last  will  and  testament, 
in  the  manner  and  form  following,  that  is  to  say :  First.  I  give, 
devise  and  bequeath  unto  such  child  or  children  as  I  shall  leave 
or  have  living  at  the  time  of  my  decease,  and  to  their  heirs  and 
assigns  forever,  all  my  real  and  personal  estate  of  every  name  and 
nature  wheresoever  situated,  and  mOre  particularly  described  in  the 
instrument  hereinbefore  referred  to." 

In  construing  wills,  deeds  and  other  written  instruments,  resort 
is  had  to  a  variety  of  legal  rules  for  the  purpose  of  aiding  in  their 
interpretation,  but  all  the  rules  are  subordinate  to  that  primary  one 
which  requires  that  every  instrument  shall  be  construed  accord- 
ing to  the  intention  of  the  parties.  The  ordinary  rule  is  that 
general  words  are  limited  in  their  operation  by  those  which 
aie  more  particular  ajid  specific,  unless  from  all  the  parts  of 
the  instrument  it  can  be  discovered  that  they  were  used  by  mis- 
take or  misapprehension,  and  that  it  was  not  tho  intention  of  the 
party  executing  the  instrument  to  narrow  and  limit  the  effect  of 
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the  words  poBsessing  the  broader  meaning.  {Piatt  t.  Lott^  17 
N.  T.,  478.) 

The  relation  or  position  in  which  the  words  are  placed,  in 
connection  with  the  general  words  or  phrases  as  nsed  in  the 
writing,  often  aid  in  determining  the  purpose  for  which  they  were 
nsed.  This  is  significantly  so  when  they  are  placed  in  a  separate 
paragraph  at  the  conclusion  of  the  instrument.  When  thus  inserted 
it  is  a  genera]  rule  to  regard  them  as  intended  to  qualify  something 
that  has  been  previously  expressed.  When  the  general  words  are 
followed  immediately,  and  in  the  same  sentence,  by  the  particular 
ones,  having  a  special  and  limited  meaning,  as  they  do  in  this 
instance,  then  it  may  be  reasonably  concluded  that  some  of  the 
words  have  been  used  by  mistake  and  without  a  full  comprehension 
of  their  meaning,  and  it  is  the  office  of  interpretation  to  determine 
which  set  of  words  shall  prevail,  as  expressing  the  intention  of  the 
party.  We  have  experienced  some  difficulty  in  ascertaining  what 
was  probably  the  real  intention  of  the  testatrix  on  this  subject  and 
the  construction  which  should  be  given  to  the  will.  Our  condosion  is 
that  the  will  was  intended  to  be  an  execution  of  the  power  reserved 
to  the  testatrix,  and  nothing  more ;  that  the  words  of  limitation, 
limiting  and  confining  the  operation  of  the  will  to  the  property 
described  in  the  ante-nuptial  agreement,  were  used  understandingly 
and  not  by  mistake,  as  they  form  and  are  a  part  of  the  sentence 
describing  the  property  devised  and  bequeathed  by  the  will. 

In  cases  of  doubt  the  preamble  or  introductory  clause  of  the  wiU 
may  be  resorted  to  with  a  view  of  ascertaining  the  intention  of  the 
testator.  This  being  read  in  connection  with  the  clause  describing 
the  property,  it  seems  quite  certain  that  the  sole  purpose  of  the  will 
was  to  execute  the  power  reserved  to  the  testatrix.  The  words 
*^now,  therefore,"  standing  at  the  head  of  the  devising  clause,  and 
being  inserted  immediately  after  the  preamble,  have  in  this  instance 
a  particular  significance  as  indicating  the  purpose  of  the  testatrix, 
and  were  evidently  used  as  a  declaration  on  her  part,  that  by  the 
instrument  which  she  then  executed  she  intended  to  prepare  and 
publish  a  last  will  and  testament  in  the  form  required  by  the  ante- 
nuptial agreement,  and  to  execute  the  power  reserved  in  the  same. 
As  bearing  upon  the  question  of  intention  some  weight  should  be 
given  to  the  circumstances  that  the  property  ownea  by  the  testatrix 

Digitized  by  VjOOQIC 


BEARDSLEY  v.  HOTCHKISS.  '  615 

Fourth  Dbpabtmbnt,  Octobbr  Tebh,  1888. 

at  the  time  of  her  death  was  acquired  after  the  execution  and  publi- 
cation of  the  will.  As  Mrs.  Hotchkiss  died  intestate  as  to  all  her 
property,  both  real  and  personal,  acquired  after  the  date  of  the  ante- 
nuptial agreement,  her  husband  was  entitled  to  an  estate  by  the 
<5urtesy  in  the  lands,  and  to  all  of  the  personal  property.  {Barnes  v. 
Underwoody  47  N.  Y.,  851 ;  HaifieU  v.  Sneden,  64  Id.,  S87 ;  Leach 
V.  Leachy  21  Hun,  881 ;  Laws  of  1867,  chap.  782.)  The  account, 
as  it  is  stated  between  the  assignor  and  his  childi^n,  must  be  cor- 
rected accordingly. 

The  testatrix  left  her  surviving  five  children,  all  of  them  miners. 
Nathan,  one  of  them,  died  in  1861,  under  age,  unmarried  and  with- 
out issue.  By  the  will  the  real  and.  personal  property  was  devised 
to  and  among  the  five  children  in  equal  proportions,  to  the  exclusion 
of  the  husband,  and  upon  the  condition  that  if  either  of  them  should 
die  ■bf:fore  they  arrived  at  the  age  of  twe;nty-one  years,  and  without 
issue  living  at  the  time  of  such  death,  then  the  share  or  estate  of  the 
ohild  so  dying  should  vest  in  and  belong  to  the  survivor  or  survivors 
of  such  deceased  child  or  children. 

In  ascertaining  the  sum  due  from  the  assignor  to  his  children, 
•the  i^fei^e  regarded  the  remainder  over  as  valid,  both  as  to  the 
real  and  personal  estate,  and  charged  the  assignor  with  the  rents 
and  profits  of  the  land  after  the  death  of  the  minor  child,  and  with 
the  entire  amount  of  Nathan's  share  of  the  personal  estate.  The 
creditors  objected  to  these  allowances  upon  the  ground  that  under 
.  the  power  reserved  to  the  testatrix  she  was  not  authorized  to  impose 
a  conditional  limitation  upon  the  share  allotted  to  either  of  the 
-children,  and  the  testatrix  having  selected  them,  as  she  was 
authorized  to  do,  as  her  devisees  or  appointees  under  the  power, 
they  were  entitled  to  an  absolute  fee  in  the  land,  and  the  testatrix 
had  no  power  to  limit  or  qualify  the  same,  as  she  sought  to  do,  by 
providing  for  the  remainder  over,  on  the  happening  of  the  con  • 
tingency  mentioned  in  the  will.  The  power  reserved  to  the 
testatrix  in  the  articles^  seems  to  be  broad  enough  to  justify  the 
limitation  provided  for  in  the  will.  There  is  no  positive  direction 
that  the  children,  who  might  be  selected  by  the  testatrix  as  .the 
•donees  of  the  estate  left  at  her  disposal,  should  take  the  same  free 
and  clear  of  all  conditions  and  be  vested  with  an  absolute  fee.  It  was 
one  of  the  declared  objects  of  the  ante-nuptial  agreement,  to  secure 
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to  the  testatrix  the  privilege  of  disposing  of  her  property  by  a  last 
will  and  testament,  and  the  only  restraint  placed  upon  the  testatrix^ 
was  as  to  the  class  of  persons  to  whona  it  should  be  given. 

The  terms  of  the  power  so  far  as  they  relate  to  the  real  estate, 
authorize  the  limitation  over  in  favor  of  the  survivors.  The 
reservation  is  to  give  and  to  devise  the  lands  to  any  one  of  her 
children  or  to  any  one  or  more  of  them,  "  in  such  share  and  pro- 
portions as  to  her  should  seem  meet,  such  gift  and  devise  to  take 
effect,  and  the  estate  so  given  and  devised  to  vest  in  the  devisee  aA 
the  same  should  be  given  and  devised  to  them." 

The  testatrix  under  these  provisions  of  the  articles  of  settlement 
could  have  excluded  the  deceased  child  altogether  from  sharing  in 
the  property.  By  a  last  will  and  testament  the  testatrix  was 
authorized  to  make  the  same  disposition  of  the  property  to  and 
among  her  own  issue,  as  she  could  have  done  in  and  by  the  articles, 
by  a  provision  inserted  therein,  at  the  time  that  property  was 
conveyed  to  the  trustee. 

In  Sugden  on  Powers  the  rule  on  this  subject,  as  established  by 
the  English  cases,  is  stated  as  follows :  "  A  power  to  appoint  a  fund 
in  sudi  propoi*tions  as  a  party  shall  think  fit,  implies  that  he  may 
apportion  it  out  in  such  manner  as  he  pleases,  consequently  he 
may  give  an  interest  for  life  in  a  particular  share  to  one  ctdld,  or 
limit  the  capital  of  the  same  share^  to  another,  or  even  go  so  far  as 
to  limit  to  a  third  child  upon  a  contingency,  provided  he  doles  out 
tlie  whole  in  this  various  way  among  all  the  children  only.  The 
power  does  not  require  that  he  should  distribute  it  in  gross  sums 
and  give  each  child  an  absolute  interest  in  that  gross  sum,  for  such 
a  power  enables  the  gift  of  particular  interests  and  the  apportionment 
of  such  interests ;  and  a  general  power  to  apportion  lands  receives  the 
same  construction,  therefore  life  estates  or  rent  charges  may  in  like 
manner  be  given  to  any  of  the  children."  (2  Sug.  on  Powers,  272, 
chap.  15,  §  2 ;  Alexander  v.  Alexcmder^  2  Ves.,  640.) 

The  subject  is  not  much  discussed  in  this  State,  and  I  am  unable 
to  find  any  decision  in  conflict  with  this  epitome  of  the  cases.  An 
estate  created  by  the  execution  of  a  power  takes  effect  in  the  same 
manner  as  if  it  had  been  created  by  the  deed  which  raised  the 
power.  The  party  who  takes  under  the  execution  of  the  power 
takes  under  the  authority  and  undor  the  grantor  of  the  power. 
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whether  it  applies  to  real  or  pysonal  property,  in  like  manner  as  if 
the  power,  and  the  instniment  executing  the  power,  had  been  incor- 
porated in  one  instrument.  (4  Kent's  Com.,  337.)  As  to  the  real 
estate  there  was  no  suspension  of  the  power  of  alienation  in  contra- 
vention of  the  provisions  of  the  statute  upon  the  subject.  The 
period  during  which  the  absolute  right  of  alienation  may  be  sus- 
pended by  any  instrument  in  the  execution  of  a  power  must  be 
computed,  not  from  the  date  of  such  instrument,  but  from  the  time 
of  the  creation  of  the  power.     (1  R.  S.,  737,  §  128.) 

The  power  of  alienation  was  only  suspended  during  the  life  of 
the  testatrix,  and  upon  her  death  the  title  vested  in  her  children, 
'  a  contingent  remainder  in  fee  being  created  on  a  prior  remainder 
in  fee,  as  provided  in  the  sixteenth  section  of  the  article  of  the 
Revised  Statutes,  relating  to  the  creation  and  division  of  estates. 
{Manioe  v.  MantcSy  43  N.  T.,  382.) 

The  language  of  the  will  indicates  an  intention  on  the  part  of 
the  testatrix,  on  the  death  of  either  child  under  age  without  issue, 
to  give  the  share  and  portion  of  such  deceased  child  to  the  surviving 
children  in  fee  and  in  severalty,  and  not  subject  to  a  further 
remainder  in  case  another  child  should  die  under  age  without  issue. 

The  provision  of  the  will,  creating  the  remainder,  follows  the  devise 
to  the  children,  and  is  as  follows :  "  Provided,  nevertheless,  that  in 
case  either  or  any  of  my  children  living  at  my  decease,  shall  die  before 
he,  she  or  they,  shall  arrive  at  the  age  of  twenty-one  years,  and 
without  issue  living  at  the  decease  of  such  child  or  children,  the 
share  or  estate  of  the  chUd  or  children  so  dying  shall  vest  and 
hdong  tOy  and  I  give  and  devise  the  same  to  the  survivor  or  sur- 
vivors of  such  deceased  child  or  chUdrenP 

This  is  an  express  declaration  on  the  part  of  the  testatrix,  that 
upon  the  happening  of  the  contingency  provided  for,  the  share  or 
estate  of  a  deceased  child,  shall  vest  in  the  survivor  or  survivors. 
Upon  the  death  of  the  mother  each  child  was  entitled  to  the 
possession  and  enjoyment  of  his  share  in  severalty. 

In  giving  construction  to  wills,  an  illegal  intent  on  the  part  of 
the  testator  is  not  to  be  inferred.  If  there  be  equal  ground  for 
inferring  a  lawful  intent,  such  inference  will  be  accepted. 

As  the  provisions  of  this  section  of  the  statute  do  not  apply  to 
personal  property,  it  was  necessary  that  the  same  should  vest 
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fiomewhere  upon  the  death  of  th®  testatrix,  as  she  was  the  onlj 
person  in  being  at  the  time  of  the  citation  of  the  power.  (Maniee 
V.  Manice,  supra,)  The  bequest  of  the  personal  estate,  subject  to 
a  remainder  over  the  same  as  the  real  estate,  was  therefore  void, 
and  the  title  to  the  same  vested  npon  the  death  of  the  mother  in  the 
children  absolutely.  ' 

The  rents  and  profits  on  Nathan's  share  of  the  real  estate,  after  his 
death,  were  properly  chargeable  to  the  assignor,  but  his  shaife  of  the 
personal  estate  on  his  death  belonged  to  the  father,  and  should  be 
stricken  from  the  account  as  an  item  against  him. 

The  rents  and  profits  of  Kathan's  share  in  the  real  estate  from  the 
death  of  his  mother,  to  the  time  of  his  own  death,  were  his  own  abso- 
lute property  and  did  not  follow  the  title  to  the  real  estate,  and 
they  should  not  have  been  charged  up  against  the  assignor,  as  they 
belonged  to  him  under  the  statute  of  distributions. 

From  the  time  of  the  death  of  the  mother  the  minor  children 
lived  with  their  father,  and  were  maintained  and  educated  by  him 
at  his  own  cost  and  expense.  After  they  sevei-ally  arrived  of  age ; 
in  particular,  Fannie  and  Alice  continued  to  reside  with  their 
father.  The  former  attained  her  majority  in  1873,  and  the  latter  in 
1876.  The  referee  refused  to  credit  the  father  with  the  expense 
of  maintenance  and  education  of  the  children,  and  to  this  ruling 
the  defendants  excepted. 

"We  concur  in  the  decision  of  the  referee  as  to  the  support  and 
education  during  minority,  and  without  taking  the  time  to  mention 
our  reasons  we  cite  the  following  authorities  in  support  of  our 
conclusion:  Jn  Matter  of  ^ane  (2  Barb.  Ch.,  875);  Carmichadr. 
Etches  (6  Eng.  Law  and  Eq.,  71) ;  Wilkes  v.  Rogers  (6  Johns., 
666) ;  ExpaHe  Bond  (2  Mykie  &  Keen.,  440) ;  Smiih  v.  Goerf^MT 
(40  How.,  187). 

As  to  the  moneys  which  were  advanced  to  some  of  the  children, 
particularly  Fannie  and  Alice,  after  they  became  of  age,  to  complete 
their  education,  to  provide  for  their  wardrobes  and  to  meet 
traveling  expenses,  they  should  be  credited  to  the  assignor  as  sums 
advanced  to  them  out  of  the  -money  in  his  hands  as  their  guardian 
and  trustee.  Such  expenditures  do  not  come  within  the^  mle  of 
law  requiring  parents  to  educate  and  support  infant  children,  and 
it  seems  entirely  just  and  equitable,  in  view  of  the  features  and 
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circumstances  of  this  case,  to  credit  the  assignor's  account  with  all 
such  items.  There  is  nothing  disolosed  in  the  evidence  fairly 
establishing  that  these  moneys  were  intended  as  gifts  on  the  part 
of  the  father  to  his  children. 

We  have  examined  all  the  other  items,  those  allowed  as  well  as 
those  disallowed,  to  which  exceptions  were  taken  by  the  appellants 
and  do  not  find  any  error. 

The  judgment  as  modified  affirmed,  the  costs  of  all  the  parties  to 
this  appeal  to  be  paid  out  of  the  funds  in  the  hands  of  the  assignees, 
the  form  of  the  judgment  to  be  settled  by  Justice  Babksb. 

Habdin,  J.,  concurred ;  Smtth,  P.  J.,  not  sitting. 

Judgment  modified  as  stated  in  the  opinion,  and  as  modified 
affirmed,  with  costs  of  all  the  parties  to  the  appeal  to  be  paid  by 
the  assignees  out  of  the  fund.  Judgment  to  be  settled  before  Mr. 
Justice  Babksb,  on  notice. 


FRANK   0.   BOLT,  Apphjllaot,  v.  MARY   KEYHOE,         1 1  5JS| 

Respondent.  jjgJ^«J» 

BMoxfl&rU  iocUUe$^  ihs  reUrf funds  are  UcMe  for  ths  debts  qf  the  ben^flcMries  afl0t         \  4iapS93 

such  fundi  ha/ee  hem  received  In/  t^  te«w— 1879,  ehap.  189  —  1877,  chap.  73.       .1 '  Sbh       619 

I  171  NY  ^322 

Chapter  189  of  1879,  incorporating  a  society  for  the  improvement  of  the  moral, 
mental  and  social  condition  of  its  members,  and  to  aid  and  support  them  and 
their  families  in  ctaea  of  want,  sickness  or  death,  provided  that  a  fund  be  set 
apart  to  be  paid  over  to  the  family,  heirs  or  legal  representatives  of  disabled 
or  deceased  members,  or  to  such  person  or  persons  as  might  be  named  by  such 
deceased  members  in  their  lifetime,  and  directed  that  such  funds  shall  be 
exempt  ''from  execution,  and  shall  not  be  liable  to  be  seized,  taken  or  appro 
priated  by  any  legal  or  equitable  process  to  pay  any  debt  or  liability  of  such 
deceased  member."  In  pursuance  of  directions  given  by  the  defendant's  hus- 
band, a  member  of  the  society,  the  fund  which  he  was  entitled  to  receive  was, 
upon  his  death,  paid  to  the  defendant  for  her  own  absolute  use.  She  loaned 
the  same  to  one  Flagler  and  took  from  him  his  promissory  note  for  the  amount  x 
thereof. 

Held,  that  the  fund,  after  being  received  by  l^er,  was  not  exempt  from  the  claims 
of  her  creditors. 

Thai  she  should  be  compelled  to  transfer  and  deliver  the  said  note  to  a  receiver 
appointed  in  proceedings  supplementary  to  an  execution  issued  upon  i^  Judg- 
ment recovered  against  her. 
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Appeal  from  an  order,  made  by  the  county  judge  of  Niagara 
county,  denying  a  motion  to  punish  the  defendant  for  a  contempt 

In  proceedings  supplemental  to  execution,  pending  before  the 
county  judge  of  Niagara  county,  an  order  was  made,  denying  the 
plaintifiPs  application,  to  punish  the  defendant  as  for  a  contempt,  in 
not  delivering  assets  in  her  hands,  to  the  receiver,  in  pursuance  of 
the  requirements  of  a  previous  order. 

The  defendant  is  the  widow  of  James  Keyhoe,  who  died  leaving 
her  and  two  children  him  surviving. 

K  C.  Sdrkj  for  the  appellant, 
Ellsworih  dk  Potter^  for  the  respondent 

Babkeb,  J. : 

The  plaintiff  recovered  a  personal  judgment  against  the  defend- 
ant, the  amount  of  which,  and  the  time  when  the  same  was 
recovered,  is  not  set  ^orth  in  the  papers. 

Upon  such  judgment  an  execution  against  the  defendant's 
property  was  duly  issued  and  returned  unsatisfied,  and  thereupon 
proceedings  supplementary  to  execution  were  instituted,  which 
resulted  in  the  appointment  of  a  receiver  of  the  property  and 
effects  of  the  judgment  debtor.  At  the  time  of  the  appointment 
of  the  receiver,  the  defendant  was  the  owner  of  a  promissory  note 
made  by  one  Flagler,  and  payable  to  herself,  dated  September  5, 
1881,  for  the  sum  of  $3,700.  The  receiver  demanded  of  the 
defendant  a  delivery  of  the  note  to  him,  as  receiver,  which  she 
refused  to  do,  for  the  reason  that  it  was  exempt  from  liability  for 
the  payment  of  her  debts.  The  facts  upon  which  such  exemption 
is  based  are  these :  James  Keyhoe,  her  late  husband,  in  his  life- 
time, was  a  member  of  "  The  Grand  Lodge  of  the  Empire  Order 
of  Mutual  Aid  of  the  State  of  New  York,"  and  also  of  "  The 
Grand  Lodge  of  United  Workmen  of  the  State  of  New  York." 
Upon  his  death,  which  occurred  in  May,  1881,  the  first  of  the 
above  mentioned  societies  paid  over  to  the  defendant  $2,000,  the 
other  the  sum  of  $1,700,  in  pursuance  of  the  constitution  and 
by-laws  of  said  societies.  These  sums  were  loaned  by  the  defendant 
to  the  maker  of  the  note,  and  constitute  the  sole  and  only 
consideration  therefor. 
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These  corporations  are  organized  under  the  enabling  acts  (chap. 
189,  Laws  of  1879 ;  chap.  74,  Laws  of  1877),  the  provisions  of 
-^hich  are  precisely  the  same,  so  far  as  they  relate  to  the  question 
presented  on  this  appeal.  We  shall  therefore  only  refer  to  and 
quote  from  the  act  of  1879.  The  corporation  thus  created  is  • 
beneficent  in  its  aims  and  character,  and  the  act  declares  its  purpose 
to  be :  To  improve  the  moral,  mental  and  social  condition  of  its 
members,  to  prevent  strikes  among  all  classes ;  to  aid,  assist  and 
support  members  and  their  families  in  case  of  want,  sickness  or 
death.  The  corporation  is  authorized  to  create,  hold,  manage  and 
disburse  a  beneficiary  fund,  sufficient  to  pay»all  loss  and  expenses 
Incident  to  its  management,  and  for  the  relief  of  the  members  of 
the  same  and  their  families.  This  fund  is  to  be  set  apart,  to  be 
paid  over  to  the  family,  heirs  or  legal  representatives  of  disabled 
or  deceased  members,  or  to  such  person  or  persons  as  may  be  named 
by  such  deceased  member,  in  his  lifetime,  and  such  funds  so 
provided  and  paid  over  shall  be  exempt  as  the  statute  declares, 
"  from  execution,  and  shall  not  be  liable  to  be  seized,  taken  or 
appropriated  by  any  legal  or  equitable  process,  to  pay  any  debt  or 
liability  of  such  deceased  member."  By  other  provisions  of  the 
act  the  collecting,  managing  and  disbursement  of  the  beneficiary 
fund  as  well  as  the  person  or  persons  to  whom,  and  the  manner 
and  time  in  which  the  same  shall  be  paid  on  the  death  of  a 
member,  is  to  be  regulated  and  controlled  by  the  rules  and  by-laws 
of  the  society. 

It  is  set  up  by  the  defendant  in  her  affidavit,  and  not  disputed 
by  the  plaintiff,  that  her  husband  in  his  lifetime  directed  that  so 
much  of  the  beneficiary  fund  as  should  be  payable  upon  his  death, 
should  be  paid  to  her  in  her  own  right,  in  pursuance  of  the  rules 
and  by-laws  of  the  corporation. 

I  am  of  the  opinion  that  the  note  held  and  owned  by  the 
defendant  should  be  appropriated  to  the  payment  of  the  plaintiff's 
judgment.  It  is  certain  that  upon  payment  of  the  money  to  the 
defendant  the  same  became  her  absolute  property.  There  is  no 
provision  in  the  act  exempting  the  funds  from  the  payment  of  the 
debts  of  the  person  who  shoxdd  be  entitled  to  the  same,  as  pro- 
vided by  the  charter  and  by-laws  of  the  corporation,  nor  is  there 
any  declaration  of  an  intent  on  the  part  of  the  legislature  to 
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Becore  snch  an  end.  It  is  the  general  policy  of  the  law,  that  all 
the  debtor's  property  shall  be  liable  for  the  payment  of  his  debt& 
If  there  be  any  exception  in  favor  of  a  class  of  debtors,  it  mnrt 
be  found  in  some  legislative  enactment.  The  fand  intended  to  be 
created  by  the  statute  is  to  be  paid  over  to  the  family  of  the 
deceased  member  of  the  society,  or  to  his  heirs  or  representatives, 
or  to  such  person  or  persons  as  he  in  his  lifetime  may  nominate. 
A  member  with  the  consent  of  the  society,  may  cause  the  fund 
which  is  to  be  distributed  at  his  death,  to  be  paid  to  an  entire 
stranger,  depriving  his  wife  and  children,  if  he  should  have  any, 
of  all  participation  in  phe  same.  It  is  under  this  provision  of  the 
act  that  the  defendant  secured  absolute  title  to  the  money  in  her 
own  individual  right. 

If  the  deceased  had  not  made  the  defendant  his  appointee,  to 
whom  the  money  should  be  paid,  and  had  died  without  making 
any  appointment  whatever,  then  her  interest  in  the  fund  would 
have  been  much  less  than  it  now  is,  for  the  reason  that  without  the 
direction  which  her  husband  did  make,  her  children  would  have 
had  an  interest  in  the  fund  and  the  legal  right  to  share  in  its  use 
and  enjoyment. 

As  the  statute  is  beneficent  in  its  character,  all  its  provisions 
should  be  so  construed  as  to  effectuate  the  legislative  intention.  I 
am  unable  to  discover  any  provision  which  can  be  made  to  bear 
the  construction  that  it  was  the  aim  and  purpose  of  the  legislature^ 
to  exempt  the  funds  in  the  hands  of  the  donee,  from  the  payment 
of  her  debts.  , 

The  provision  exempting  the  fund  from  the  payment  of  the  debts 
of  the  deceased  member  is  clear  and  positive.  It  is  fair  to  presume, 
if  the  legislature  intended  to  preserve  the  fund  from  liability  to  pay 
the  debts  of  the  beneficiaries,  the  act  would  have  contained  a  clear 
and  unqualified  expression  of  the  purpose.  But  there  is  an  entire 
absence  of  any  provision  or  declaration  of  intent,  •that  the  fund 
should  be  exempt  from  the  debts  of  the  person  who  shall  become 
the  absolute  owner. 

The  cases  cited  by  the  learned  counsel  for  the  respondent  do  not 
support  his  argument,  nor  justify  the  interpretation  sought  to  be 
placed  upon  the  statute.  In  Midie  v.  SKmman  (26  'N'.  Y.,  9)  it 
was  held  that  a  policy  of  insurance  issued  to  a  married  woman, 
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under  the  act  of  1840,  for  her  benefit  and  that  of  her  children,  in 
case  of  her  death  before  her  husband,  could  not  be  transferred  by 
her  during  the  lifetime  of  her  husband,  whose  life  was  insured  so 
as  to  divest  her  interest  or  that  of  her  children,  the  court  holding 
that  it  Was  the  intent  of  the  statute  to  make  the  policies,  issued 
under  and  in  pursuance  of  the  provisions  of  the  act,  a  security  to 
the  family  of  a  married  man,  and  a  provision  for  their  use  and 
benefit ;  that  the  intent  of  the  statute  would  be  defeated  if  such 
policies  were  held  to  be  assignable  by  the  wife,  like  ordinary  chases 
in  action  belonging  to  her,  in  her  own  right  as  her  separate  property ; 
.  that  as  the  contract  was  executory  in  its  character,  that  circumstance 
distinguished  the  case  from  an  ordinary  chose  in  action^  belonging 
to  a  married  woman  as  her  separate  estate ;  that  the  provisions  of  the 
law  were  special  and  peculiar,  and  were  enacted  for  the  purpose  of 
making  a  contract  of  that  character  valid,  which,  without  the  sana- 
tion of  the  act,  would  have  been  invalid  and  ineffective  and  wag 
intended  as  a  benefit  for  a  state  of  widowhood  and  for  orphan 
children,  and  that  it  would  defeat  the  policy  of  the  statute  to  permit 
the  wife  to  sell  and  traffic  with  a  policy  as  though  it  were  realized 
money,  or  an  ordinary  security  for  money. 

In  Barry  v.  Equitable  Life  Assu/rance  Company  (59  N.  Y.,  587) 
the  plaintiff,  in  the  Ufetin^e  of  her  husband,  procured  to  be  issued 
to  herself  a  policy  of  life  insurance  upon  the  life  of  her  husband  for 
her  sole  use,  if  she  was  living  at  the  time  of  his  death,  and  if  not 
then  living  for  the  benefit  of  her  children.  In  the  lifetime  of  her 
husband  the  plaintiff  assigned  the  policy  as  a  collateral  security  for 
the  payment  of  a  debt  due,  the  assignee  from  her  husband.  It  was 
held,  following  the  case  of  Eadie  v,  Slimman  {siipra\  that  the 
policy  was  not  assignable  during  the  lifetime  of  her  husband ;  that 
she  could  not  sell  or  traffic  with  it  as  though  it  was  realized  personal 
property  or  an  ordinary  security  for  money ;  that  the  contract  for 
insurance  would  be  unlawful,  except  for  the  provisions  of  the  act 
of  1840,  and  the  acts  amendatory  thereof ;  and  that  it  was  the  intent 
of  those  acts  to  secure  the  money  for  the  benefit  of  the  family  after 
the  decease  of  the  person  whose  life  was  insured. 

The  case  of  SmiUie  v.  Quinn  (25  Hun,  832)  is  but  another 
annoxmcement  of  the  same  proposition,  decided  in  the  cases  already 
cited.     In  the  latter  case  Mrs.  Tetens  procured  a  policy  of  insurance 
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to  be  issued  upon  the  life  of  her  husband,  payable  to  herself,  if  she 
survived  him,  and  to  his  children  in  case  she  should  die  first. 
During  the  life  of  her  husband  she  assigned  the  policy  to  a  third 
person  in  trust  for  the  benefit  of  the  children,  of  herself  and  her 
husband.  Her  husband  thereafter  died,  leaving  his  wife  surviving 
and  a  personal  judgment  outstanding  against  her,  recovered  for  a 
,  debt  contracted  in  her  separate  business.  The  dispute  arose  between 
the  trustee  for  the  children  and  the  creditors  of  Mrs.  Tetens,  as 
to  the  title  of  the  money  due  by  the  terms  of  the  policy,  and  it 
was  held  that  at  the  time  Mrs.  Tetens  made  the  assignment  to  the 
trustee  for  the  benefit  of  her  children,  her  creditors  had  no  personal 
interest  in  the  policy,  nor  any  claim  or  lien  upon  it,  either  in  law 
or  equity,  which  they  could  enforce.  As  she  was  under  no  moral 
or  legal  obligation  to  keep  possession  of  her  ownership  of  or  intereiBt 
in  the  policy  for  their  benefit,  until  upon  the  possible  death  of  her 
husband,  prior  to  her  own,  when  her  interest  in  the  policy  might 
ripen  into  a  possession  in  her  own  right  of  the  money  which  would 
then  become  payable  upon  it,  her  interest  in  the  policy  during  the 
lifetime  of  her  husband  was  contingent,  and  in  disposing  of  it  for 
the  benefit  of  her  children,  nothing  passed  upon  which  her  creditors 
had  any  just  claim. 

This  case  was  affirmed  in  the  Oourt  of  Appeals,  and  is  reported  in 
90  New  York,  492.  It  was  there  ruled  that  the  assignment  made 
by  Mrs.  Tetens,  was  not  fraudulent  as  to  her  judgment  creditors,  for 
prior  to  the  death  of  her  husband  she  had  no  interest  in  the  policy 
which  her  creditors  could  seize-  If  it  should  be  held  that  she  had 
such  an  interest,  the  policy  of  the  law  could  be  thwarted  in  eveiy 
case  by  the  action  of  creditors ;  that  she  was  not  bound  to  keep  the 
policy  of  insurance  in  life  for  the  benefit  of  her  creditors,  and  she 
could  at  her  own  option  allow  it  to  lapse ;  and  that  it  was  no  fraud 
upon  her  creditors  to  make  the  assignment  in  the  lifetime  of  her 
husband  before  the  moneys  were  realized  for  the  benefit  of  her 
children. 

These  cases  simply  decide,  that  a  policy  of  insurance  issued  to  a 
wife  upon  the  life  of  her  husband,  is  not  assignable  while  he  is  living, 
and  that  her  interest  in  the  contract  is  not  such  that  the  same  can  be 
seized  by  her  creditors  while  the  contract  remains,  executory.  They 
do  not  reach  nor  discuss  the  question  whether  moneys  actually 
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realized  on  contracts  of  insurance,  after  the  death  of  the  husband, 
can  be  reached  by  her  creditors.  As  the  county  judge  disposed  of 
the  application  upon  the  ground  that  the  note  could  not  be  used  and 
appropriated  to  pay  the  debt  of  the  judgment  debtor  and  for  that 
reason  her  refusal  was  justified,  the  order  should  be  reversed. 

The  order  which  we  make  is,  that  the  order  appealed  from  be 
reversed  and  the  proceedmgs  remitted  to  the  county  judge  of 
Niagara  county,  with  directions  to  proceed  on  the  application  made 
by  the  plaintiff  to  punish  the  defendant,  with  ten  dollars  costs  of 
this  appeaL 

Present  —  HABnm,  P.  J.,  Babkeb  and  Dwight,  JJ« 

Order  reversed,  with  ten  dollars  costs  and  disbursements  and 
proceedings  remitted  to  the  county  judge  of  Niagara  counly,  with 
directions  to  proceed  on  notice. 


THOMAS  B.  HOWELL,  ExBorrroB,  bto.,  of  HUNTING  M. 
HOWELL,  Deceased,  Appellant,  v.  OELANDO  HOWELL 
AND  Others,  Bbspondents. 

PrfuHoe — proceedmffB  in  BurrogcU^s  Ocuri  —  the  Su/preme  (hurt  ean  aiUy  review 
them  upon  appecU — it  cannot  grant  a  new  trial  ^therein,  for  newly  dieoovered 
evidence. 

A  decree  was  entered  in  a  Surrogate's  Court  settling  the  accounts  of  tlie  plaintiff, 
as  executor,  and  requiring  him  to  distribute  a  specified  sum  of  money  among 
certain  legatees.  An  appeal  was  taken  therefrom  to  the  General  Tf^rm  of  the 
Supreme  Court  and  to  the  Court  of  Appeals  where  the  decree  was  affirmed. 
Subsequently  the  appellant  moved  at  a  Special  Term  of  the  Si^preme  Court, 
for  a  new  trial,  upon  the  ground  of  newly  discovered  evidence. 

Eeld,  that  the  court  properly  denied  the  motion  upon  the  ground  that  it  had  no 
Jurisdiction  to  entertain  the  same. 

Appeal  from  an  order  of  the  Oneida  Special  Term,  denying 
appellant's  motion  for  a  new  trial,  on  the  ground  of  newly  discovered 
evidence. 

Proceedings  were  instituted  in  the  Surrogate's  Court  for  the  county 
of  Oswego,  to  compel  the  appellant,  as  executor,  to  render  an 
account,  which  resulted  in  a  decree  requiring  him  to  distribute  a 
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specific  sum  of  money  among  the  legatees  of  the  testator.  On  such 
accounting  his  account  was  surcharged  with  an  item  which,  together 
with  the  interest  thereon,  amounted  to  the  sum  of  $2,800.  The 
executor  complains  of  so  much  of  the  decree  as  charges  him  with  tliis 
Slim.  In  June,  1 880,  the  decree  was  in  all  things  affirmed  at  tlie  Gen- 
eral Term  of  the  Supreme  Court.  From  the  judgment  of  afiirmance 
entered  in  this  court  an  appeal  was  taken  to  the  Court  of  Appeals 
which  the  appellant  deserted,  and  in  February,  1881,  the  same  was 
dismissed.     Afterwards  and  in  June,  1880,  this  motion  was  made. 

J.  B.  Decker^  for  the  appellant. 
Z>.  P.  Lestei'^  for  the  respondents. 

Barker,  J. : 

The  Special  Term  in  denying  the  motion  for  a  new  trial,  placed 
the  same  upon  the  ground  that  this  court  is  without  jurisdiction  to 
entertain  the  same. 

We  fully  concur  in  the  opinion  of  the  learned  judge  who  pre- 
sided on  the  hearing.  The  Surrogate's  Court,  where  the  proceedings 
originated,  has  original  jurisdiction  over  the  matter  involved  in  this 
controversy,  to  take  proofs  on  the  questions  of  fact  in  contention 
between  the  suitors,  to  make  final  orders  and  decrees  concerning 
tlie  matter  in  dispute  subject  to  the  appellate  jurisdiction  of  this 
court.  The  right  of  appeal  is  given,  to  aggrieved  parties  and  the 
order  or  decree  of  the  surrogate  may  be  reviewed  in  tliis  court. 
The  jurisdiction  conferred  by  statute  upon  the  Supreme  Court  in 
such  matters,  is  strictly  appellate  and  the  appeal  must  be  ^heard 
upon  the  same  evidence  upon  which  the  court  below  founded  the 
decree.     This  court  does  not  proceed  de  novo. 

The  statute  regulating  this  subject  provides  that  appeals  may  be 
taken  from  the  order,  decree  and  sentences  of  Surrogate's  Court, 
in  all  cases  to  the  Supreme  Court,  except  appeals  from  orders  con- 
taining an  admeasurement  Of  dower.  (2  R.  S.,  610,  §  104,  as  modified 
by  chap.  280,  Laws  of  1847.) 

In  another  section  provision  is  made  for  giving  security  on  snch 
appeal,  and  it  also  declares  that  no  such  appeal  shall  ^be  effectual 
without  the  giving  of  the  security  required.  Then  follows  a  pro- 
-vision  ■  that  every  such  appeal  when  perfected,  shall   suspend  alJ 
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proceedings  on  the  order  appealed  from,  until  such  appeal  be  determ- 
ined or  until  the  court  unto  which  the  appeal  shall  have  been 
made  shall  authorize  proceedings  thereon.     (See  sec.  109.) 

These  Are  all  the  provisions  contained  in  the  statute  as  to  the 
power,^  jurisdiction  and  mode  of  procedure  in  this  court  on  an 
appeal  from  an  order  or  decree  involving  the  question  now  pre- 
sented. Special  provision  is  made  concerning  appeals  from  decrees 
admitting  or  rejecting  the  probate  of  a  will.  Prior  to  the  Revised 
Statutes,  the  Court  of  Chancery  proceeded  on  appeals  from  the 
decree  of  surrogates,  according  to  the  course  of  the  civil  law  and 
might  hear  new  testimony  and  call  to  its  aid  the  verdict  of  a  jury 
upon  disputed  questions  of  fact,  but  since  the  revision  of  the ' 
laws  upon  this  subject  as  contained  in  the  Revised  Statutes,  the 
right  to  proceed  de  novo  does  not  exist. 

In  Devin  v.  Paicliin  (26  N.  T.,  4:41),  which  was^in  appeal  from 
the  decree  of  a  surrogate  denying  letters  of  administration  to  the 
petitioner  therefor,  it  was  distinctly  held,  that  the  decree  must  be 
reviewed  upon  the  proofs  which  were  before  the  surrogate,  and 
that  this  court  had  no  power  to  receive  further  evidence. 

This  case  has  not  been  disturbed  and  has  been  followed  in  subse- 
quent  cases  as  a  correct  exposition  of  the  statute.     (See  Doty  v. . 
WUson^  47  N.  Y.,  6S0-585  ;  Johnson  v.  Ilicks,  1  Lans.,  157.) 

In  disposing  of  the  appeal,  this  court  may  affirm,  reverse  or 
modify  the  decree  appealed  from,  as  justice  requires.  If  a  reversal 
of  the  decree  or  a  modification  of  the  same  be  ordered,  then  the 
practice  is  to  remit  the  proceedings  to  the  court  below  with  instmc- 
tions  to  the  surrogate  to  enter  a  final  decree  upon  the  principles 
settled  by  the  appellate  court,  or  to  take  such  further  proceedings 
as  may  be  necessary.  {Gardner  v.  Gardner^  7  Paige,  ll2  ;  Hahey 
V.  Van  Amringe^  6  Paige,  12;  4  Wait's  Prac,  365.) 

Upon  the  affirmance  of  the 'decree  of  a  surrogate  directing  the 
payment  of  a  balance  found  due  from  the  appellant,  the  respondent 
may  have  the  decree  of  affinnance  enrolled  and  may  take  execution 
thereon  in  the  appellate  court. "  Such  was  the  practice  in  Shultz  v. 
Pulver  <3  Paige,  182)  ;  KeUett  v.  Rathbun  (4  Paige,  102). 

As  this  court  has  only  jurisdiction  to  reverse  the  judgments  of 
the  court  below  for  error  found  in  the  record  brought  here  on 
appeal,  and  cannot  try  and  determine  questions  of  fact  ane^^,  the 
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order  of  the  Special  Term  should  be  affirmed  for  the  reasont 
assigned  by  that  comi;. 

Present —  Hasdin,  P.  J.,  Baskbb  and  Dwianx,  J  J. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


DAVID  P.  MOREHOUSE,  as  Reoeivkb,  kto.,  of  DUNOAK 
MoRAE,  Responbent,  v.  THE  SECOND  NATIONAL 
BANK  OF  OSWEGO,  Appellant. 

JfaUonal  bank — aeUon  againti  Ufor  taking  uaury — whan  the  ufury  htu  be&n  paid, 
mthin  the  meaning  cf  the  ttoitute---  a  balance  due  from  the  depodtar  an  an  wipaU 
note  cannot  be  act  ofagcUnet  thepenaUics  —  U,  8,  R,  8.,  M0.  5108. 

This  action  was  brought  by  the  plaintiff,  a  receiyer  of  the  property  of  one  McBae, 
to  recover  penalties  incurred  by  the  defendant,  a  national  bank,. by  taking 
unlawful  interest  from  the  debtor.  It  appeared  that  for  a  period  of  fifteen 
months,  in  the  two  years  immediately  preceding  the  commencement  of  th« 
action,  the  defendant  had  discounted  McRae's  notes  at  the  rate  of  thirteen  per 
cent  per  annum.  And  it  also  appeared  from  the  books  of  the  bank  that  all  tha 
paper  so  discounted  had  been  paid,  except  the  note  last  discounted,  as  the  bal- 
ance apparently  due  from  him  by  the  said  books  was  less  than  the  face  of  tha 
said  note. 

BeHd,  that  the  usurious  excess  had  been  paid  to  the  bank  within  the  meaning  of 
the  statute. 

That  the  balance  due  from  McRae  could  not  be  set  off  against  the  amount  due 
from  the  bank  for  the  penalties. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 

S.  O.  Htmtington  dk  San,  for  the  appellant. 

B.  B.  Burt^  for  the  respondent. 

D WIGHT,  J. : 

This  is  an  action  for  penalties  for  taking  unlawful  interest| 
under  section  5198  of  the  Revised  Statutes  of  the  United  States. 
The  plaintiff  is  a  receiver  in  proceedings  supplementary  to  execu- 
tion of  the  property  of  one  McEae,  in  whose  favor  the  alleged 
cause  of  action  arose. 
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The  loans  to  McKae  were  by  way  of  discounts,  continuing 
through  a  period  of  about  twenty  months,  fifteen  months  of  which 
were  included  within  the  two  years  (before  the  commencement  of 
the  action)  limited  by  the  statute.  Proof  of  the  transactions  between 
the  parties  was  made  partly  by  the  evidence  of  McRae  and  officers 
of  the  defendant,  but  chiefly  by  the  bank  pass-book  which  exhibited 
the  account  of  McRae  as  kept  by  the  officers  of  the  bank ;  on  the 
one  side  credits  to  McKae  of  cash  and  the  avails  of  discounts,  on 
the  other  debits  of  checks  drawn  against  the  account.  The 
particular  books  of  the  bank  which  contained  tliQ  entries  of  these 
transactions  were  mysteriously  missing,  and  were  not  produced  by 
officers  of  the  bank  in  response  to  subpoenas  du^es  tecum.  The 
best  evidence  attainable  seems  to  have  been  given  by  tha  plaintiff 
of  the  dealings  of  the  bank  with  McEae.  It  was  wholly  uncon- 
tradicted, and  it  seems  to  have  established  with  sufficient  certainty 
the  facts  found  by  the  referee.  These  facts,  so  far  as  material  to 
the  questions  presented  on  this  argument,  are  that  the  defendant 
during  the  fifteen  months  embraced  within  the  two  years,  dis- 
counted a  large  amount  of  paper  at  the  rate  (generally)  of  thirteen 
per  cent  per  annum.  That  the  total  of  the  deductions  by  way  of 
discount  in  excess  of  seven  per  cent  per  annum  amount  to  the  sum 
of  $946.75  ;  that  the  final  balance  of  account  against  McEae  on  the 
81st  day  of  October,  1878,  .as  shown  by  the  proof  of  debt  in  bank- 
ruptcy against  McRae,  made  by  the  defendant  and  verified  by  its 
president,  as  also  by  the  verified  answer  of  the  defendant  in  this 
action  was  $6,479.50.  From  which  it  follows  that  all  the  paper 
discounted  by  defendant  for  McRae  was  paid  before  the  date 
mentioned,  except  the  last  note  of  $8,106.03,  discounted  August 
38,  1876,  and  that  something  like  $1,700  was  paid  on  that.  The 
discount  on  that  note  (being  for  one  month  and  at  the  rate  of 
thirteen  per  cent  per  annum)  was  ninety-two  dollars  and  fifty- 
three  cents. 

There  was  evidence  on  the  part  of  the  defendant  tending  to  show, 
and  the  referee  finds,  an  agreement  between  McRae  and  the  bank 
in  November,  1876,  by  which  he  was  to  release  and  discharge  his 
claim  for  penalties,  and  the  bank  was  to  credit  him  with  the  amount 
of  such  penalties,  and  apply  them  in  payment  of  the  balance  of 
account  due  to  the  bank  after  applying  collections  from  other  spi^rces. 
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This  was  an  agreement  which  it  was  entirely  competent  for  the 
parties  to  make,  and  had  it  been  executed,  would  have  been  binding 
and  a  complete  answer  to  his  action.  But  it  was  unexecuted. 
Indeed,  it  seems  to  have  been  entirely  ignored  by  both  parties.  The 
bauk  proceeded  to  prove  its  entire  claim  against  McRae  in  bank- 
ruptcy, setting  out  under  oath  a  statement  of  the  indebtedness  wliich 
gave  no  credit  for  the  penalties  in  question,  and  proceeded,  also  after 
the  alleged  settlement,  to  bring  an  action  and  verify  a  complaint  on 
one  of  the  notes  which  was  embraced  in  the  settlement,  if  a  settle' 
ment  was  made.  The  alleged  settlement  seems  to  have  been  only 
an  unexecuted  accord  and  satisfaction,  and  therefore  of  no  avail  to 
either  party. 

This  leaves  but  two  questions  Jin  the  case  as  presented  by  the 
appellants  on  this  argument :  1st.  Was  the  excess  of  interest  com- 
plained of  "  paid  "  within  the  meaning  of  the  statute :  and  2d.  Can 
the  defendant  avail  itself  of  the  balance  due  from  McRae  on  the 
general  account  as  an  offset  to  the  claim  for  penalties.*  In  the  case 
of  the  National  Bank  of  Auburn  v.  Lewis  (81  K.  T.,  15)  the  court 
hold,  in  effect,  that  the  deduction  made  by  way  of  discount  on  a  note 
is  interest  reserved,  and  that  it  is  not  paid  until  the  note  is  paid,  or  a 
payment  made  thereon  which  either  by  agreement  of  the  parties  or 
by  operation  of  law  is  applied  to  the  payment  of  the  interest. 

But  the  rule  is  recognized,  as  governing  in  such  case,  that  a  partial 
payment  on  a  security  drawing  interest  is  to  be  first  applied  in  pay- 
ment of  interest.  Upon  this  principle  the  interest  on  all  the  notes 
in  this  case  was  paid,  for,  as  we  have  seen,  all  the  notes  were  paid 
in  full  except  the  last,  and  a  payment  had  been  made  upon  that 
more  than  sufficient  to  cover  the  interest. 

I  am  not  aware  that  the  other  question,  namely,  of  ofeet,  has 
been  directly  passed  upon  in  an  action  for  the  penalties,  when  the 
attempt  has  been  to  offset  the  amount  due  on  the  notes,  but  it  clearly 
must  be  decided  adversely  to  the  defense. 

In  the  case  of  the  National  Bank  of  Auburn  v.  Lewis  (supra) 
it  was  held,  following  Bamet  v.  National  Bank  (98  U.  S.,  555), 
that  a  cause  of  action  for. the  penalties  in  question  could  not  be 
offset  in  an  action  for  the  amount  due  on  the  notes ;  and  it  would 
seem,  on  principle,  that  the  rule  must  work  both  ways.  Indeed,, 
the  reasoning  of  the  two  decisions  last  cited  is  as  apphcable  to  the 
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one  cifie  as  to  the  other.  The  action  given  by  the  statute  iS;  in 
the  strictest  sense,  a  penal  action.  The  penalty  is  incurred  the 
moment  the  illegal  interest  is  exacted  and  received;  and  in  tlio 
case  of  Bamet  v.  Bank^  the  court  say  that  the  penalty  can  be 
recovered  only  in  an  action  ''  where  the  sole  issue  is  the  guilt  or 
innocence  of  the  accused  without  the  presence  of  any  extraneous 
facts  which  might  confuse  the  case,"  etc..  This  is  directly  to  tlic 
effect  that  in  an  action  for  the  penalty  no  other  question  can  be 
litigated  than  the  question  whether  the  illegal  interest  was  received ; 
and  such  I  suppose  is  the  rule  in  all  penal  actions. 

This  disposes  of  all  the  questions  argued  on  this  appeal.  Other 
questions  are  suggested  in  the  brief  of  counsel,  but  they  do  not  seem 
to  require  or  admit  of  extended  discussion.  One  of  the  objections 
•was  that  the  State  court  had  no  jurisdiction  of  the  action  for  penal- 
ties given  by  a  statute  of  the  United  States.  But  all  the  authorities 
are  to  the  contrary,  and  the  express  provisions  of  the  national  bank- 
ing act  are  equally  so.  (See  U.  S.  E.  S.,  §  5136,  sub.  4;  sec.  5198, 
as  amended  in  1875 ;  Claflin  v.  Ilouseman^  3  Otto,  130.) 

Another  objection  to  the  judgment  suggested  on  the  brief  was 
that  necessary  proofs  were  not  made  preliminary  to  the  order  for 
the  appointment  of  the  plaintiff  as  receiver  of  McRae.  But  the 
proof  of  the  appointment  was  offered  and  received  without  objec- 
tion ;  and  no  objection  to  the  sufficiency  of  that  proof  was  made  at 
any  stage  of  the  trial. 

"We  do  not  see  that  any  of  the  defendants'  objections  to  the  judg- 
ment are  well  founded,  and  are  of  the  opinion  that  the  judgment 
must  be  affirmed. 

All  concur. 

So  ordered. 
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In  thb  Matter  of  thb  Aooounting  of  ROBERT  K.  SMITHER, 
AS  Administkatob,  btc,  of  CHARLES  SMITHER,  Deceased. 

ROBERT  K  SMITHER,  Respondent. 

EOBERT  SMITEER  and  Another,  Appellants. 

Gift  mortis  causa — daUvery — a  chedk  of  ow  about  todieianata  valid  gift  mortis 

causa. 

The  plaintiffs'  intestate  being  at  the  point  of  death,  and  desiring  to  give  to  the 
respondent  a  sum  of  money  then  on  deposit  to  his  credit  in  a  bank,  deliyered  to 
him  a  check  upon  his  bank  for  the  amount  of  the  deposit. 

JS^,  that  the  delivery  of  the  check  was  not  a  sufficient  deliyery  of  the  monej 
to  render  the  gift  valid  and  effectual. 

Appeal  by  the  present  administrators  from  a  decree  of  the 
surrogate  of  Erie  county,  on  the  accounting  of  a  former  adminis- 
trator of  the  same  estate. 

C.  F.  Tabor ^  for  the  appellants. 

Baker  dk  Schwartz^  for  the  respondent 

Dwight,  J. : 

The  question  presented  relates  to  an  alleged  gift  to  the  respondent 
(the  former  administrator)  by  the  intestate,  of  a  fund  or  deposit 
belonging  to  the  latter,  in  the  Bank  of  Commerce  in  Buffalo. 

By  a  decree  of  the  surrogate  dated  February  28,  1882,  the 
respondent  was  removed  from  the  oflBice  of  administrator  of  the 
estate  of  Charles  Smither,  deceased,  and  the  appellants  were 
appointed  thereto.  By  the  same  deci^ee  the  respondent  wag 
required  "  to  account  for  all  money  and  property  received  by  him 
as  administrator  as  aforesaid,  and  to  pay  and  deliver  over  all  money 
and  other  property  in  his  hands  belonging  to  the  said  estate,  op 
received  by  him  as  aforesaid "  to  the  appellants.  The  respondent 
made  answer  that,  after  the  issuance  of  letters  to  the  appellants,  he 
had  paid  over  to  them  all  the  property  of  evdry  name  and  nature 
which  he  then  had  as  administrator,  or  otherwise  belonging  to  the 
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deceased,  and  that  he  had  not  (at  the  time  of  his  answer)  any 
property  of  any  kind  to  his  knowledge  belonging  to  the  estate. 
The  appellants  objected  to  snch  answer  or  account,  that  it  failed  to 
charge  the  respondent  with  an  item  of  $2,101.13,  which  was  paid 
to  him  as  administrator  of  said  estate  by  the  Bank  of  Commerce  in 
Buffalo,  on  or  about  the  11th  day  of  February,  1882,  and  which 
belonged  to  said  estate.  Upon  a  hearing  of  the  parties  in  reference 
to  the  accounting,  proofs  were  taken  from  which  the  following 
facts  appeared :  On  the  11th  day  of  Jannary,  1882,  Charles 
Smither,  the  intestate,  deposited  in  the  Bank  of  Commerce,  in 
Buffalo,  the  snm  of  $2,101.13,  and  received  a  certificate  of  deposit 
therefor  in  the  nsnal  form  "  payable  to  the  order  of  himself  on  the 
return  of  this  certificate  properly  endorsed."  The  intestate  died 
January,  28,  1882 ;  two  hours  before  his  death  he  requested  the 
respondent  to  draw  a -check  on  the  Bank  of  Commerce  for  the 
amount  of  his  deposit,  and  dictated  the  form  of  the  check  sub- 
stantially as  drawn ;  half  an  hour  later  the  check  was  drawn  by  the 
respondent,  and  signed  by  the  intestate  as  follows : 

No.  Buffalo,  N.  T.,  Jarma/ry  28,  1882. 

Pay  to  the  order  of  R.  K.  Smither  the  amount  of  my  deposit, 
and  charge  to  account  of 

CHARLES  SMITHER. 

$ 

The  check  after  it  was  signed  was  handed  to  the  respondent. 
Immediately  after  the  death  of  the  intestate  the  respondent  pre- 
sented the  check  for  payment,  which  was  refused  on  the  ground 
that  the  bank  could  not  pay  a  check  after  the  drawer  was  dead. 
On  the  tenth  of  February  the  respondent  was  appointed  adminis- 
trator, and  on  the  next  day,  on  presentation  to  the  bank  of  a 
certificate  of  his  appointment,  and  the  indorsement  of  the  certifi- 
cate of  deposit  by  him  as  administrator,  the  money  was  paid 
to  him. 

The  surrogate  found  the  foregoing  facts,  and  that  at  the  time  of 
the  execution  and  delivery  of  the  check  the  intestate  was  at  the 
point  of  death,  but  of  sound  mind  and  disposing  memory,  and 
desired  and  intended  to  make  a  gift  caxiaa  mortis  of  said  deposit  to 
iis  brother  Robert.  He  also  found  as  a  conclusion  of  law  that  the 
execution    and    delivery  of  the    check   constituted   an   equitable 
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assignment  of  the  deposit  and  a  valid  gift  causa  mortis^  and 
operated  to  vest  in  the  respondent  the  title  to  the  moneys  repre- 
eented  by  the  certificate,  and  the  decree  was  made  accordingly  from 
which  this  appeal  is  taken.  So  that  the  question  is  presented 
whether  the  delivery  of  an  executory  order  for  the  payment  of 
money,  as  a  check  dn  a  bank,  is  a  sufiicient  delivery  to  efiEectuate  a 
gift  of  the  fund. 

The  question  seems  to  have  been  settled  in  the  negative  by 
repeated  adjudications.  Many  of  the  cases  are  collated  in  the 
opinion  of  the  Supreme  Court  of  the  United  States,  by  Matthews, 
J.,  in  the  case  of  Basket  v.  HasseU  (decided  March  26,  1SS3, 
reported  in  17  Abb.  L.  J.,  367).  That  case  was  not,  itself,  in  point, 
for  there  the  delivery  was  of  the  certificate  of  deposit  itself,  under 
the  condition  indorsed,  that  it  sliould  not  be  paid  until  after  the 
death  of  the  donor.  But  in  the  general  consideration  of  the 
subject,  the  court  cites  with  approval  a  number  of  cases  which 
are  directly  in  point ;  among  them  that  of  Harris  v.  Clark  (3 
Comst.,  93),  in  which  it  was  held,  that  a  written  order  upon  a  third 
person,  made  by  the  donor,  was  not  the  subject  of  a  valid  gift, 
either  inter  vivos  or  mortis  causa  /  and  Ilewitt  v.  Kaye  (L.  R.,  6 
Eq.,  198),  which  was  the  case  of  a  check  on  a  bank  drawn  by  the 
donor,  where  the  master  of  the  rolls  stated  very  clearly  the  distinc- 
tion between  the  gift  of  a  chose  in  action,  viz.,  the  evidence  of 
indebtedness  of  a  third  person,  and  the  gift  of  a  promise  to  pay 
or  order  for  payment  of  the  donor  himself,  and  the  distinction  is 
illustrated  in  numerous  other  cases  cited.  Among  them  Westerly 
V.  De  WiU  (36  N.  Y.  340),  where  it  was  held  that  the  delivery  of 
a  certificate  of  deposit  would  constitute  a  valid  donatio  mortis 
oausa^  the  certificates  of  deposit  being  a  subsisting  chose  in  action 
and  representing  the  fund  it  describes,  so  that  the  delivery  of  it 
constitutes  an  equitable  assignment  of  the  money  for  which  it 
called.  Whereas,  in  Second  National  Bank  of  Detroit  v,  Williams 
(13  Mich.,  291),  it  was  held  that  a  check  upon  a  bank  account  is 
not  of  itself  an  equitable  assignment  of  the  fund;  it  is  a  mere 
order  or  request  to  pay  and,-  until  accepted  by  the  drawer,  consti- 
tute no  claim  or  cause  of  action  against  him. 

The  authorities  seem  to  be  very  explicit  and  quite  numerous  to 
the  effect  that  the  delivery  of  the  check  or  order  of  the  doner  for 
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the  payment  of  money  to  the  donee  is  not  an  executed  gift,  and        i 
unless  the  money  is^obtained  before  the  death  of  the  donor  it  is  not 
a  valid  gift  mortis  causa. 

The  same  authorities  it  is  seen  dispose  of  the  alternative  finding 
of  the  surrogate,  that  the  delivery  of  the  check  was  an  equitable 
assignment  of  the  fund.  They  hold  the  contrary,  no  doubt  upon 
the  same  general  principle  as  in  the  case  of  Tollman  v.  Hoey  (N.  Y. 
Court  of  Appeals,  15  Week.  Dig.,  348),  where  it  was-  held  that  a 
valuable  consideration  is  an  essential  and  necessary  element  of  an 
equitable  assignment ;  and  in  BrUl  v.  TutUe  (81  N".  T.,  454),  where 
it  was  held  that  the  doctrine  of  equitable  assignment  does  not  apply 
to  uphold  an  unexecuted  or  imperfect  gift. 

A  careful  examination  of  these  authorities  will  I  think  disclose 
the  same  general  principle  as  the. ground  of  them  all,  namely,  that 
to  effectuate  a  gift  there  must  be  an  actual  delivery  to,  and  possession 
by  the  donee  of  the  subject  matter  of  the  gift.  If  if  be  a  gift  of 
money  the  money  must  be  delivered  to,  if  it  is  not  already  in  the 
possession  of  the  donee.  {Champney  v.  Blanchard^  39  N".  Y.,  111.) 
If  it  be  of  a  chose  in  action,  as  a  claim  against  a  third  person,  there 
must  be  a  delivery  of  the  evidence  of  indebtedness.  And  it  is 
under  this  latte^  rule  that  the  delivery  of  certificates  of  deposit  and 
of  savings  bank  books  have  been  held  sufficient  to  effectuate  the  gift 
of  the  fund  represented  thereby.  They  are  choses  in  action,  or 
evidences  of  indebtedness  enforceable  against  the  institutions  or 
individuals  by  whom  they  are  issued ;  whereas  a  promissory  note  or 
check  of  the  donor  himself  is  his  mere  voluntary  promise  or  direc- 
tion to  pay,  which  of  itself  is  enforceable  against  nobody.  In  the 
case  of  the  chose  in  action  the  evidence  of  indebtedness  of  the  third 
person  is  all  the  donor  himself  possesses  of  the  subject  mattw,  and 
therefore,  in  the  nature  of  things,  all  he  can  deliver.  In  the  case 
of  the  check  the  fund  upon  which  it  is  drawn  is  within  tha  donor's 
control  and  may  itself  be  made  the  subject  of  deliverer. 

We  find  the  rule  as  contended  for  by  the  appellants  well  founded 
in  principle  and  amply  sustained  by  authority,  namely,  that .  the 
delivery  of  a  check  or  order  for  the  payment  of  money  is  not  of 
itself  suflicient  to  effectuate  a  gift  of  the  fund  upon  which  it  is 
drawn. 

The  decree  appealed  from  must  therefor  bo  reversed  and  a 
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rehearing  of  the  matter  of  the  respondent's  acconnting  be  hid 
before  the  surrogate  of  Erie  county,  with  costs  of  the  appeal. 

All  concur. 

Present  —  Smtih,  P.  J.,  Habdin  and  Babkeb,  JJ. 

Decree  of  the  surrogate  reversed,  with  costs  of  appeal^  and  pro* 
eeedings  remitted  to  the  surrogate  of  Erie  county. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  bx  bkl. 
JOHN    W.    SCHLEHR,    Appellant,    v.    THE    COMMON 
90-S^        COUNCIL  OF  THE  CITY  OF  BUFFALO,  as  a  Boabd  of 
"SrSe         Eleotion   Canvassebs  of  the   Cfty  of  Buffalo,  Respondent. 

3Hap542 

Mb  parte  order  —  is  not  appealable  —  Turn  it  can  be  revieioecL 

No  appeal  lies  to  the  Qeneral  Term  f  roni  aQ  ex  parte  order  made  at  Special  Term, 

vacating  and  setting  aside  an  order  theretofore  made. 
The  proper  remedy  is  to  move  at  Special  Term,  on  notice  and  the  proper  papen, 

to  set  aside  the  ex  parte  order  objected  to,  and  if  such  motion  is  denied  then  to 

appeal  from  such  order  of  denial 

Appbal  from  au  order  made  at  Special  Term  yacating  and  setting 
aside  an  order  allowing  a  writ  of  rp^ndamics, 

0.  C.  De  TFi^^.and  JE.  C.  jRohhinSy  for  the  relator,  appellant 

Giles  E.  StiUweU^  Jarriea  C.  FvUerton  and  Tracy  O.  Becktrj  for 
the  respondent. 

DWIGHT,  J. : 

This  appeal  is  not  well  brought.  The  order  appealed  from  was 
granted  ex  parte  or,  so  far  as  appears,  on  the  court's  own  motion. 
No  papeiTS  are  presented  to  us  which  purport  to  have  been  used  in 
obtaining  the  order  appealed  from.  The  papers  printed  in  the 
appeal  book  are  those  used  on  the  original  application  for  the  order 
which  was  set  aside,  and  an  affidavit  which  appears  to  have  been 
made  for  the  purpose  of  this  appeal,  and  is  now  first  presented  to 
any  court. 

Ko  such  practice  is  recognized.    An  appeal  can  be  heard  onlj 
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on  the  papers  used  in  obtaining  the  order  appealed  from.  And  it 
seems  that  an  appeal  cannot  be  taken  at  all  from  an  order  granted 
exparU.    (Code  of  Civil  Procedure,  §§  1347,  2087.) 

The  remedy  is  by  motion  at  Special  Term,  on  notice  and  the 
proper  papers,  to  set  aside  the  ea>  parte  order  objected  to,  and 
if  such  motion  is  denied,  an  appeal  from  the  order  of  denial  will 
present  the  case  to  the  appellate  court  as  it  was  presented  to  the 
court  making  the  order.  ^ 

This  appeal  should  be  dismissed. 

All  concur. 

Appeal  dismissed,  with  ten  doUara  ooetB  and  disbnrsementi. 
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CASES   NOT   REPORTED  IN   FULL. 


THE  DAVIS  SEWING  MACHINE  COMPANY  OF 
WATERTOWN,  NEW  YOEK,  Respondent,  v.  WILLIAM 
J.    BEST,   AS  Receiver,   etc.,   Appellant. 

Trust  company -r- in  wJiat  securities  it  may  invest  its  capital  and  tnist  funds — it 
can  only  buy  such  as  the  statute  authorises — when  it  may  eitforce  a  seeuri^  whteh 
it  toas  not  authorized  to  buy. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  in  an  action 
of  replevin  tried  at  the  Jefferson  Circuit,  before  the  court  without 
a  jury. 

The  action  was  brought  to  recover  ten  notes,  of  $1,000  each,  issued 
by  the  plaintiff.  The  notes  were  negotiable  in  form,  the  names  of 
the  payees  being  left  blank.  '  They  had  been  delivered  to  Mr.  Wins- 
low,  the  president  of  the  Davis  Sewing  Machine  Company,  the 
plaintiff,  to  be  by  him  negotiated.  Mr.  Winslow,  who  was  also 
the  president  of  the  Security  Bank,  delivered  the  notes  (together 
with  ten  others  also  issued  by  the  plaintiff  and  then  owned  by 
the  bank)  to  the  National  Trust  Company  of  the  city  of  New 
York,  of  which  the  defendant  is  the  receiver,  as  collateral  security 
to  a  loan  of  $10,000,  made  by  the  trust  company  to  the  bank.  No 
note  or  obligation  of  the  bank  to  secure  this  loan  was  taken  by  the 
trust  company.  Five  thousand  dollars  of  the  loan  was  subsequently 
paid  by  the  bank,  and  the  ten  notes  owned  by  the  bank  were  then 
upon  its  request  surrendered  to  it.  The  plaintiff  sought  to  i-ecover 
the  notes  in  question  upon  the  ground  that  Mr.  Winslow  had  no 
authority  to  pledge  them  as  he  had  done,  they  having  been  delivered 
to  him  solely  for  the  purpose  of  sale. 

The  court  at  General  Term,  after  a  full  consideration  of  the  evi- 
dence and  the  findings,  were  of  the  opinion  that  it  had  not  been 
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found  that  the  trust  company  had  any  knowledge  of  the  wrongful 
acts  or  want  of  title  of  Mr.  Winslow  or  the  bank,  when  it  took  the 
notes,  and  that  it  did  not  appear  but  what  they  were,  when  delivr- 
ered  to  Mr.  Winslow,  completed  instruments,  ready  for  delivery  to 
a  purchaser.  It  also  held  that  the  making  of  the  loan  by  the  trust 
company  to  the  bank  was  not  a  violation  of  the  laws  of  the  State 
prohibiting  unauthorized  banking. 

Judge  Barker  then  considered  the  right  of  the  trust  company  to 
purchase  the  notes  as  follows : 

"  I  will  now  consider  the  charter  which  created  the  corporation 
making  the  loan,  for  tlie  purpose  of  ascertaining  whetlier  it  violated  ^ 
any  of  its  provisions.  Many  of  the  powers  conferred  upon  this 
company  are  exceptional,  and  require  careful  examination  in 
determining  the  question  as  to  the  legality  of  the  hypothecation. 
The  act  of  incorporation  is  chapter  460,  Laws  of  1867,  and  by 
section  2  power  is  given  to  receive  moneys  in  trust,  and  to 
accumulate  the  same  at  such  rate  of  interest  as  may  be  obtained  or 
agreed  upon,  and  to  allow  such  interest  upon  the  trust  fund  as  may 
be  stipulated  for,  not  exceeding  the  legal  rate.  To  accept  and 
execute  all  such  trusts  of  every  description  not  inconsistent  with  the 
laws  of  this  State,  as  may  be  committed  to  it  by  any  person  or  persons 
whatsoever,  or  by  any  corporation,  or  by  order  of  the  Supreme 
Court,  or  by  a  surrogate,  or  by  any  of  the  courts  of  record  in  this 
State.  To  take  arid  accept  by  grant,  assignment,  transfer,  devise  or 
bequest,  and.  hold  any  real  or  personal  estate  on  trusts  created  in 
accordance  with  the  laws  of  this  State,  and  execute  such  legal  trusts  . 
in  regard  to  the  same  on  such  terms  as  may  be  declared,  established, 
of  agreed  upon  in  regard  thereto.  To  accept  from  and  execute 
trusts  from  married  women  in  respect  to  their  separate  property, 
whether  real  or  personal,  and  act  as  agents  for  them  in  the  manage- 
ment of  such  property.  Power  and  privilege  is  granted  to  the  cor- 
poration to  act  as  guardian  of  the  estate  of  any  infant  when  appointed 
by  any  court  of  this  .State  having  jurisdiction  to  make  the  appoint- 
ment, and  every  court  in  which  moneys  may  be  paid  by  parties,  or 
be  brought  by  order  or  judgment,  may  by  order  direct  the  same  to 
be  deposited  with  the  said  company.  On  any  sum  of  money  not 
less  than  $100  which  shall  be.  collected  and  received  by  the  said 
company  in  its   capacity  as  guardian,   receiver   or  depository  of 
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moneys  in  court  an  interest  shall  be  allowed  by  the  said  company  of 
not  less  than  three  per  cent  annually^  which  rate  of  interest  shall 
eontinne  until  the  moneys  so  reoeiyed  shall  be  duly  expended  or 
distributed. 

^^  There  is  a  provision,  that  when  the  corporation  is  named  as 
goardian,  or  made  the  depository  by  an  order  of  coort,  no  bond  or 
collateral  security  shall  be  required  from  the  company,  and  in  case 
of  dissolution  the  debts  due  from  the  company  as  guardian, 
receiver  or  depository  of  moneys  in  court  shall  have  a  preference. 
TLe  capital  stock  of  the  company  was  fixed  at  one  million  dollars^ 
with  power  to  increase  the  same,  and  such  capital  when  paid  in  was 
required  to  be  invested  in  bonds  and  mortgages  on  unincumbered 
rear,  estate  worth  double  the  amount  loaned  thereon,  or  in  the 
stocks  of  the  United  States  or  of  this  State,  or  in  stocks  and  bonds 
of  the  incorporated  cities  of  this  State,  authorized  to  be  issued  by 
the  legislature  or  in  such  real  estate  as  may  be  required  for  the  use  of 
the  company  in  the  erection  of  a  suitable  building  in  which  to  carry 
on  its  business.   (See  amendment  of  sec.  7,  chap.  276,  Laws  of  1870.) 

"  By  consulting  the  entire  act  it  will  be  observed  that  the  paid  in 
capital,  the  moneys  received  as  trustees,  and  the  fund  received  by 
it  as  guardian  or  by  order  of  court,  are  regarded  and  treated  as 
separate  and  distinct  funds.  By  the  original  act  moneys  not  received 
in  trust  or  paid  in  to  the  company  as  guardian  or  by  order  of  court, 
could  be  loaned  on  personal  property  without  requiring  any  collat- 
erals. An  amendment  to  section  18  was  made  in  1872,  chapter 
725,  which  provides  for  investing  all  moneys  received  by  the  conir 
pany,  not  including  its  capital  stock,  and  the  entire  section  reads  as 
follows : 

^^The  trustees  shall  have  a  discretionary  power  of  loaning  or 
otherwise  investing  the  moneys  received  by  them,  in  public  stocks 
of  the  United  States  or  of  any  State,  or  the  bonds  or  stock  of  any 
incorporated  city  or  county  in  this  State  authorized  by  law,  or 
interest  paying  bonds  or  dividend  paying  stock  of  any  corporation 
or  company,  or  on  bonds  and  mortgages  on  unincumbered  real 
estate  within  the  State  of  New  York,  worth  double  the  amount 
loaned  thereon.  Said  company  shall  not  invest  in  such  dividend 
paying  stocks  to  an  amount  exceeding  fifty  thousand  dollars  in  any 
one  corporation  or  company.     In  making  loans  secured  by  dividend 
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paying  stocks  of  any  corporation  or  company,  such  stocks  shall 
not  be  taken  as  collateral  at  a  less  margin  than  twenty  per  cent  oi 
the  market  value  thereof  at  the  time  of  making  such  loan. 

"  It  is  clear,  from  a  reference  to  the  provisions  of  the  charter,  that 
the  corporation  was  authorized  to  loan  its  capital  and  all  the  funds 
whicli  were  deposited  with  it  from  the  sources  and  for  the  purposes 
mentioned  in  the  act.  Without  this  power  its  business  of  receiv- 
ing and  paying  interest  upon  deposits,  executing  trusts,  and  man- 
aging the  assets  of  married  women,  could  not  be  carried  on. 

'^  No  serious  question  is  made,  as  I  comprehend  the  argument  of 
the  distinguished  counsel  for  the  respondent,  that  the  loan  itself 
as  distinguished  from  the  security  taken  was  invalid.  The  loan  is 
separate  from  the  security  taken  and  may  be  legal  and  collectible 
from  the  borrower,  although  the  security  received  be  illegal  and 
void.  ( Utica  Ins.  Co.  v.  Scotty  19  Johns.,  1 ;  Rdbinadn  v.  Blandj  • 
2  Burr.,  1077 ;  Utica  Ins.  Co.  v.  Kip^  8  Cow.,  20 ;  PraU  et  al. 
V.  Short  et  al.,  79  N.  T.,  437.) 

"The  mode  of  investment  of  the  funds  deposited  with  the 
company  is  prescribed  in  the  eighteenth  section,  and  as  there 
is  a  specification  of  the  particular  securities  in  which  it  shall  be 
lavrful  for  the  corporation  to  invest  the  same,  operates  by  impli- 
cation to  restrain  and  prohibit  investment  in  any  securities  other 
than  those  particularly  specified.  This  rule  of  construction 
was  given  in  Pratt  v.  Short  {supra),  where  the  charter  of  a 
corporation  then  under  consideration  contained  similar  provisions. 
(See,  also,  Ji.  T.  Firemen's  Ins.  Co.  v.  Ely,  2  Cow.,  678.)  As 
the  seal  of  the  respondent  corporation  was  not  attached  to  the^ 
instruments  they  are  not  bonds.  The  word  bond  ex  vi  termini^ 
signifying  a  sealed  instrument.     (Bouvier's  Law  Dictionary.) 

This  brings  us  to  the  question  whether  the  security  given  by  the 
Security  Bank  at  the  time  of  making  the  loan  can  be  enforced  for 
the  benefit  of  the  depositors,  whose  funds  came  under  the  control 
and  management  of  the  trust  company,  notwithstanding  the  prohi- 
bition. The  proposition  is  to  be  discussed  and  considered  the 
same  as  if  the  Security  Bank  was  the  true  owner  of  the  notes. 
If  the  pledge  made  to  the  trust  company  as  a  security  for  its 
loan  can  be  upheld  as  available  as  a  security  against  any  claim 
which  the  Security  Bank  as  borrower  could  urge  against  the  validity 
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of  the  transaction,  then  the  respondent  cannot  in  justice  or  equity 
interfere  or  set  up  a  title  good  as  between  it  and  the  Security  Bank 
for  the  reason  already  considered,  it  having  by  its  own  voluntary 
act  bestowed  upon  the  Security  Bank  an  apparent  title  to  the  notes. 
As  between  the  parties  now  before  the  court,  the  respondent 
corporation  is  to  be  regarded  as  a  maker  of  negotiable  instruments 
liable  in  any  event  to  pay  the  same. 

"  That  corporation  cannot  be  heard  upon  the  question  of  its  title, 
imtil  after  it  has  been  determined  that  the  defendant  as  receiver 
cannot  make  the  notes  available  as  a  security  and  as  a  means  to 
replace  the  loan  made  by  the  trust  company.  There  is  no  decla- 
ration in  the  charter  that  a  security  taken  in  violation  of  its  provi- 
sions shall  be  vqid  and  unavailable  to  the  company  or  those  whose 
interests  it  represents,  nor  is  there  any  mention  that  such  securities 
may  be  enforced  notwithstanding  the  prohibition.  In  the  absence 
of  such  provisions  the  intention  of  the  legislature  on  the  stibject 
is  to  be  ascertained,  from  all  the  provisions  of  the  charter.  In  a 
sense  every  act  prohibited  by  law  is  illegal,  but  there  is  no  general 
rule  of  law,  that  every  prohibited  act  is  so  far  invalid  that  it  may 
not  be  enforced  in  courts  of  justice.  If  the  legislature  prohibits 
am  act  and  imposes  a  penalty  upon  the  wrong-doer,  then  tlie  penalty 
is  usually  regarded  as  the  punishment,  and  the  contract  forbidden 
may  be  enforced  by  those  interested  in  its  performance.  Whea 
the  statute  is  silent  and  contains  nothing  from  which  the  contrary 
can  be  properly  inferred,  contracts  in  contravention  of  its  provi- 
sions are  void.  With  a  view  of  ascertaining  the  purpose  of  the 
legislature,  all  the  provisions  of  the  statute  in  question,  must  be 
examined  to  discover  whether  it  was  intended  to  prevent  courts  of 
justice  from  enforcing  contracts  in  relation  to  the  act  prohibited. 
{Gold  Mining  Co.  V.  JfTational  Banh  96  U.  S.  E.,  640 ;  (ySare 
v.  Second  National  Bank  of  TiiuaviUe^  77  Pa.,  96.) 

"  In  the  enactment  creating  the  trust  company  a  corporation,  the 
legislature  made  it  a  trustee  in  name  and  in  fact  of  the  funds 
which  might  be  deposited  with  it.  It  was  constituted  the  lawful 
custodian  of  funds  subject  to  the  order  of  the  several  courts  of 
this  State,  when  properly  designated  for  that  purpose ;  it  was  also 
authorized  to  act  as  guardian  for  infants  on  receiving  a  judicial 
appointment.    The  office  which  this  corporation  was  authorized 
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to  perform ;  the  character  of  the  funds^  committed  to  its  control 
and  management  are  such,  that  it  may  be  fairly  and  reasonably 
believed,  that  the  legislature  did  not  intend  to  make  void  and 
imavailable  pledges  and  securities  taken  by  it,  which  were  not  in 
strict  conformity  to  the  terms  of  its  charter.  That  the  restraints 
imposed  as  to  making  loans,  were  intended  as  a  rule  for  the  gov- 
ernment of  the  corporation,  and  if  the  restrictions  provided  were 
not  adhered  to,  then,  notwithstanding  the  prohibition,  the  same 
were  enforceable  for  the  purpose  of  securing  a  repayment  of  the 
money  loaned. 

"  It  is  my  opinion  that  the  legislature  did  not  intend  that  an 
excess  of  loan  beyond  the  proportionate  value  of  property  as 
specified  in  the  act,  or  the  taking  of  a  class  of  securities  prohibited 
should  be  regarded  as  void,  and  thus  enable  the  borrower  to  withdraw 
the  security  from  the  hands  of  the  corporation  without  paying  the 
loan,  and  thereby  destroying  the  ability  of  the  company  to  pay  its 
creditol^.  {National  Bank  v.  MatthewSy  98  U.  S.  E.,  621 ;  Crocker 
V.  Whitney^  103  id.,  99;  Gold  Mining  Co.  v.  National  Bank, 
swpra,)  This  case  is  distinguishable  from  Pratt  v.  Short  {supra\ 
for  in  that  case  it  was  held,  that  the  act  of  the  corporation,  in 
discounting  the  note  sued  upon,  was  in  violation  of  the  statute 
prohibiting  unauthorized  banking,  which  declares  that  all  contracts 
in  violation  of  its  provisions  are  void. 

«  The  case  of  the  Bank  of  Salina  v.  Alvqrd  (31  K  T.,  473), 
may  also  be  distinguished  from  the  case  in  hand  as  the  plaintiff 
there  was  a  banking  corporation  proper,  organized  under  and 
subject  to  the  banking  laws  then  in  force.  It  was  the  general 
policy  of  that  system  of  Uws  to  confine  all  loans  and  discounts  by 
banks  within  the  limits  provided  by  the  act,  and  to  hold  all  loans 
and  contracts  contrary  to  the  provisions  of  the  same  void." 

Judgment  apj^ealed  from  should  be  reversed,  new  trial  granted, 
with  costs  to  abide  the  event. 

A.  J.  Vanderpoel  and  I>elo8  McOurdj/y  for  the  appellant. 

Francis  Keman,  for  the  respondent. 

Opinion  by  Babksb,  J. 

Present — Smith,  P.  J.,  ELahdik  and  Babkbb,  J  J. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  events 
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ALVA   [I.  WILLIS,  Ebspondbnt,  v.  JOB  A.  STAPELS  axo 
CICERO  D.  DAVIS,  Appellant. 

If^neUon — not  granted  to  re$train  the  tUegcU  ineorporaOon  of  a  viOaffe. 

Appeal  from  an  order  denying  a  motion  to  yacate  a  temporary 
injunction,  restraining  the  holding  of  an  election  to  promote  the 
organization  of  the  village  of  Elba. 

In  the  Matter  of  the  Village  of  EJha  (st^a^  p.  548),  it  was 
decided  by  this  General  Term  that  the  proceedings  taken  for  the 
incorporation  of  the  village  were  irregular  and  illegal. 

The  court  at  General  Term  said :  "  His  (the  plaintifPs)  remedy 
for  any  injury  which  may  come  to  him  by  reason  of  those  pro- 
ceedings may  be  redressed  by  the  usual  modes  of  the  law,  or  under 
the  statute  under  which  the  defendants'  sought  to  take  thdr 
proceedings.  (1  R.  S.  [7th  ed.],  884,  886.)  The  defendants'  nnder 
the  proceedings  taken  to  organize  the  village  will  not  injure  the 
plaintiffs  property  beyond  legal  redress.  We  do  not  see  in  the 
papers  used  upon  the  motion  a  proper  case  for  an  injunction. 
{People  ex  rd.  Emgaland  v.  daa^k^  70  N.  Y.,  518 ;  People  v.  Cbr- 
penter,  24  id.,  86;  IE.  S.  [7th  ed.],  886;  Olin;ton  Institute  v. 
Fletcher^  55  How.,  431.)  We  think  the  order  refusing  to  dissolve 
the  injunction  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  injunction  dissolved  with  ten  dollars  costs." 

William  C.  Watson  and  George  Bowen^  for  the  appellants. 

M.  E.  Peoky  Jr.y  for  the  respondents. 

Opinion  by  Hardin,  J. ;  SMrrn,  P.  J.,  and  Baskeb,  J.,  coneorred. 

Order  denying  motion  to  dissolve  injunction  reversed,  with  teai 
dollars  costs  and  disbursements,  and  injunction  dissolved,  with 
ten  dollars  costs. 
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MARY  DOYLE,  Appellant,  v.  THE  RECORDER  PRINT- 
ING COMPANY  OF  FAYETTEVILLE,  NEW  YORK, 
Respondent. 

Staying  proceedings  untU  eosU  of  a  former  aeHon  are  paid  ~  how  the  iderUHy  of  th$ 
two  aeiions  may  be  estoNishecL 

Appeal  from  an  order  of  the  Oswego  Special  Term  staying  the 
plaintifiTs  proceedings  in  this  action,  nntil  the  defendant's  costs  in  a 
former  action,  commenced  by  the  same  plaintiflF,  are  paid. 

The  former  action  having  been  dismissed  before  service  of  a  com- 
plaint therein  a  question  arose  upon  the  motion,  which  resulted  in 
the  order  from  whicli  this  appeal  is  taken,  whether  the  two  suits 
wero  brought  upon  the  same  identical  cause  of  action.  The  com- 
plaint in  the  present  action  is  for  an  alleged  libel  published  in 
June,  1882.  The  firat  action  was  begun  subsequently  to  such  pub- 
lication, and  the  plaintiflF  claims  in  the  affidavits  read  by  her  in 
opposition  to  the  motion  that  such  suit  was  not  brought  to  recover 
damages  for  the  alleged  libel,  but  was  brought  to  procure-  an  injunc- 
tion restraining  the  defendant  from  libelling  the  plaintiflf. 

The  court  at  Genei-al  Term  said :  "  The  judge  at  Special  Term 
seems  to  have  believed  tlie  deqlarations  of  the  plaintiflPs  attorney  on 
tliat  point,  as  sworn  to  in  the  moving  affidavits,  to  tlie  eflEect  tliat 
tlie  two  actions  were  for  the  same  cause,  rather  than  the  averments 
in  the  opposing  affidavits  as  to  the  cause  of  action  in  the  first  suit, 
and  we  see  no  reason  to  disturb  his  conclusion  in  that  respect.  The 
appellant's  counsel  has  called  our  attention  to  the  recent  case  of 
P/ielps  V.  Gee  (29  Hun,  202).  That  case  does  not  aid  the  appellant 
for  the  reason  that  the  only  question  decided  by  it  does  not  appear 
to  have  been  raised  in  the  present  case  at  Special  Tenn.  The 
appeal  papers  do  not  show  that  any  objection  was  made  to  the 
nature  of  the  evidence  by  which  the  defendant  sought  to  show 
tlie  cause  of  action  for  which  the  first  suit  was  brought,  and  the 
objection  (5annot  be  raised  for  the  first  time  on  appeal.  The  claim 
of  the  plain tiflTs  attorney  that  the  motion  should  have  been  denied 
for  the  reason  that  no  demand  had  been-  made  for  the  payment  of 
the  costs  in  the  former  action,  and  no  execution  had  been  issued  to 
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collect  the  same,  and  that  the  defendant  was  gailtj  of  laches  in  not 
making  the  motion  at  the  first  opportunity,  cannot  be  maintained." 

S.  J,  Billmgton^  for  the  appellant. 

A,  W.  WUkin^  for  the  respondent. 

Opinion  by  Smfth,  P.  J. ;  Habdin  and  Babkeb,  JJ.,  concurred* 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


WILLIAM  G.  ELLSWORTH,  Rbspondknt,  v.  LEANDER  S. 
PHELPS,  Appbllant. 

OhatUi  mortgage — agre&mient  that  the  mortgagor  may  M  (he  mortgaged  a/rtidee  and 
afjpfply  the  proceeds  upon  the  debt — a  subsequent  Judgment  creditor  is  enH&ed  to  ham 
an  account  of  the  sales  so  made  stated,  and  to  have  the  amount  thereof  applied  (s 
reduce  the  mortgage  dobt. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  the  conver- 
sion of  goods,  in  a  store  occupied  by  Paige,  in  Forrestville. 
The  defendant  justified  the  taking  of  the  goods  under  an  execa- 
tion  issued  upon  a  judgment  recovered  by  Sweet  &  Co.  against 
Henry  Paige  for  $1,668.65.  The  execution  was  issued  to  the 
defendant,  as  sheriff,  and  received  by  him  on  the  7th  of  August, 
1877.     Under  it  he  subsequently  levied  upon  and  sold  the  goods. 

The  plaintiff  loaned  Paige  $1,200  in  June,  1876,  and  took  his  notes 
therefor.  On  the  22d  of  September,  1876,  Paige  gave  plaintiff  a 
chattel  mortgage  on  his  stock  of  boots  and  shoes  in  his  store  to 
secure  the  $1,200,  conditioned  to  pay  $1,200  and  interest  from  June 
15,  1876,  two  years  thereafter.  Subsequently  and  on  the  11th  of 
May,  1877,  Paige  executed  another  chattel  mortgage  to  secure 
$1,400,  being  for  money  loaned,  supposed  to  be  the  same  loan 
mentione,d  in  the  notes  and  mortgage  already  referred  to.  The  time 
of  payment  named  therein  was  June  8,  1879.  Both  these  mort- 
gages were  accompanied  with  an  agreement  between  the  mortgagor 
and  mortgagee,  as  to  the  management  of  the  mortgaged  property 
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Among  other  things  it  stipulated  viz.,  that  so  long  as  the  party  .of 
the  second  part  shall  permit,  the  party  of  the  first  part  is  at  liberty 
to  sell  any  or  all  of  said  goods  for  cash  as  the  agent  of  the  party 
of  the  second  part  and  pay  the  proceeds  to  the  said  party 
of  the  second  part  who  will  apply  the  same  on  said  mortgage,  and 
it  is  expressly  agreed  that  the  said  party  of  the  first  pai-t  shall 
have  no  right  to  sell  except  as  above  provided."  The  mortgas^or 
remained  in  possession  of  the  stock,  selling  therefrom  and  using 
the  proceeds,  the  same  as  before  the  execution  of  the  mortgages. 
No  accounting  was  had  of  the  sales,  and  the  same  have  not  been 
ascertained  and  applied  upon  the  mortgages. 

The  court  at  General  Term  said :  "  Under  such  an  agreement 
the  sales  should  be  accounted  for,  and  their  amount  credited  and 
applied  upon  the  mortgage  debt.  It  was  held  in  GonTding  v.  Shelley 
(28  N.  T.,  ,360)  that  the  sales  made,  and  proceeds  received  by  the 
mortgagor  under  such  an  agreement,  should  be  applied  in  payment 
and  satisfaction  of  the  mortgage ;  whether  the  money  is  ever 
actually  paid  over  to  the  mortgagor  or  not."  Emott,  J.,  said,  on 
page  363,  viz. :  *  Such  an  agreement,  made  the  mortgagors  agents 
of  the  mortgagees.  Their  possession  and  their  sales  were  in  effect 
those  of  the  mortgageesi  It  was  as  if  the  latter  had  taken  pos- 
session and  placed  a  third  person  in  charge  as  agent  t«)  sell  and 
aiccount  to  them.  They  could  not  have  escaped  from  crediting  on 
their  indebtedness  the  proceeds  of  sales  made  by  such  an  agent, 
because  he  had  fraudulently  or  dishonestly  misapplied  or  employed 
the  money.'  *  *  All  that  remains  after  satisfying  the  mortgage 
belongs  to  the  mortgagor  and  is  svhject  to  the  executions  and  must 
be  applied  upon  the  judgments  in  the  sheriff's  hands.'  The  doctrine 
is  not  disturbed  in  Braokeit  v.  Hcurvey  (91  N.  T.,  215). 

"  Without  passing  at  the  present  time  upon  the  evidence  tending 
to  show  that  the  mortgages  were  in  fact  fraudulent,  under  the 
rule  in  Southard  v.  Benner  (72  N.  T.,  424),  and  in  City  Bank  v. 
Westhv/ry  (16  Hun,  459).  We  are  of  the  opinion  that  the  defendant 
was  entitled  to  have  an  account  stated  of  the  sales  and  proceeds 
of  the  mortgaged  property  arising  after  the  date  of  the  last  mort- 
gage, and  whatever  it  amounted  to,  applied  in  satisfaction  of  the 
mortgage  debt,  and  whatever  it  amounted  to,  operated  as  a  satis- 
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&ction  of  the  mortgages  as  far  as  they  stand  in  the  way  of  the 
creditor  represented  by  the  defendant"    *    *    * 

H.  C.  Dwy^  for  the  appellant. 

Moj'via  i6  RusseUj  for  the  respondent. 

Opinion  by  Hardin  P.  J. ;  Babksb,  J.  concnrred ;  Dwioht,  J., 

not  sitting. 

Judgment  reversed  and  new  trial  ordered  before  another  referee^ 
costs  to  abide  the  event. 


James  B.  Hatnes,  ReaponderU^  v.  Jambs  H.  Eudd,  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted. 

DocrroR  F.  Jackson,  Iiespo7ident,  v.  Anthony  H.  Kasseal,  Appel- 
lant—  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied. 

Charles  G.  Allen,  Respondent^  v.  David  Chapman,  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied. 

Joseph  Esmond  and  another,  Appdlants^  v.  Moses  L.  Abbott^ 
Respondent.  —  Motion  to  dismiss  appeal  denied,  with  ten  dollars 
costs.  , 

Jay  a.  Pulver,  AppeUaM^  v.  James  Benton,  Respondent. — 
Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. 

Josephine  Sahler  v.  Jennie  L.  Williams,  Exeouti^.  —  Motion  to 
correct  order  denied,  without  costs.     Smtih,  P.  J.,  not  sitting. 

Jesse  Briggs  v.  The  New  York  Central  and  Hudson  River 
Bailroad  Company,  and  two  other  cases  in  favor  of  other  plain- 
tiffs against  the  same  defendant.  —  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  or  for  reargument  denied  in  each  case^ 
without  costs.     SMrrH,  P.  J.,  not  sitting. 

Harvey  S.  Bedell,  dw  Assignee^  v.  William  H.  Barnes.  —  Motion 

for  leave  to  appeal  to  the  Court  of  Appeals  denied. 
Madison  Cooper,  Respondents  v.  Thomas  R.  Langdon,  Apj^eUanL--^ 

Motion  foi:  leave  to  appeal  to  the  Court  of  Appeals  denied. 
The  People  of  the  State  of  New  York  v.  Merchants'  Bank. — 

Motion  for  leave  to  receiver  to  pay  counsel  fees,  etc.,  granted. 
Nora  Cowell,  hy  Ouardian^  Respondent^  'o.  Seth  Day,  Appei- 

lant.  —  Judgment  reversed  and  new  trial  ordered,  costs  to  abide 

event.     Opinion  by  Barker,  J. 
Calvin  Russell,  Respondent,  v,  John  C.  Sohebtz  and   others. 

Appellants, — Judgment  and  order,  reversed  and  new  trial  ordered^ 

costs  to  abide  event.     Opinion  by  Hardin,  J. 
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Newell  H.  Wins  low,  as  Receiver^  AppeU€m%  v.  John  D.  Ons, 
Respondent  —  Judgment  of  County  Court  reversed  and  that  of 
the  Justice  affirmed.     Opinion  by  Hardin,  J. 

The  National  Park  Bane  of  New  York,  Appellant^  v.  Lem^vn 
B.  HoTCHKiss  and  others,  Respondents, 

Same  v.  Same.  —  Judgment  in  each  case  affirmed,  with  bill  of  costs 
in  one  case  only,  and  disbursements  in  both.  Opinion  by 
Barker,  J. ;  Smith,  P.  J.,  takes  no  part  in  the  decision. 

Alice  Douglas,  Respondent^  v.  Joseph  L.  Haberstro,  as  Sheriffs 
eto,^  Appellant  — Judgment  affirmed.  Opinion  by  Smith,  P.  J. ; 
Barker,  J.,  not  sitting. 

Laura  A.  Bond,  Appellant^  v.  Emeline  Collins  and  another, 
Respondent  —  Judgment  affirmed.     Opinion  by  Barker,  J. 

In  the  Matter  of  the  Application  of  the  New  York,  Wr:sT 
Shore  and  Buffalo  Railway  Company,  to  Acquire  Title 
to  Certain  Real  Estate  of  William  H.  Watson.  —  Older 
affirmed,  with  ten  dollars  costs  and  disbursements.  Opinion  by 
Hardin,  J.;  Barker,  J.,  dissenting. 

Henry  H.  Lyman,  Appellant,  v.  John  W.  P.  Allen  and  others, 
Respondents,  —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.    Opinion  by  Barker,  J. 

Fbancis  E.  Erwin,  Appellant^  v.  Artemus  B.  Hurd  and  others, 
Respondents,  —  Order  appealed  from  affirmed,  with  ten  dollars 
costs  and  disbursements.     Opinion  by  Smith,  P.  J. 

The  Rochester  Hydraulic  Motor  Company,  Appellant^  v,  George 
Ellw anger  and  others.  Respondents,  —  Order  of  Special  Terra 
reversed,  report  set  aside,  and  a  new  hearing  *  ordered  before 
another  referee,  with  ten  dollars  costs  and  disbursements. 
Opinion  by  Barker,  J. 

William  C.  Matthews,  Respondent,  v,  Edwin  C.  Baker,  Appel- 
lant —  Judgment  affirmed.     Opinion  by  Hardin,  J. 

Edward  B.  Lord,  Administrator,  eto,^  and  others,  Respondents,  v. 
William  Tiffany,  Appellant,  Impleaded,  etc. — Judgment 
affirmed,  with  costs.     Opinion  by  Barker,  J. 

In  the  Matter  of  the  Application  of  Augustus  Howland  for 
AN  Order  requiring  Martin  S.  Cuykendall,  a>s  Receiver,  etc., 
TO  refund  certain  Moneys.  —  Order  reversed,  without  costs, 
and  without  prejudice  to   any  subsequent  proceeding  or  suit. 

Sin  the  Matter  of  Douglass  v.  CuyJcendaU,  as  Receiver,  etc., 
•oUowed.) 
Albert  Wilkinson,  as  Eaoecutor,  etc,.  Appellant,  v,  Byron  E. 
Champlin,  Respondent  —  Judgmeht  reversed  and  new  trial 
ordered,  costs  to  abide  event.  Opinion  by  Barker,  J. 
Edward  W.  Scowden  and  another,  Respaivdents,  v,  Urson  P. 
Markham,  Appellant,  —  Judgment  and  order  affirmed.  Opinion 
by  Smith,  P.  J. 
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Althea  Hokr,  Respondent^  v,  Leonard  Seaton,  AppellanL  — 
Order  dismissing  appeal  reversed,  with  ten  dollars  costs  and 
disbursements,  and  oraer  refusing  amendment  reversed.  Opinioa 
by  Hardin,  J.  ! 

Mary  C.  Langlby,  Respondent  v.  Richard  Wadswokth,  Executor^ 
etc.^ '  Appellant.  —  Order  affirmed.  Opinion  by  Sioth,  P.  J-; 
Barker,  J.,  not  sitting.  | 

"William  E.  Story,  Respondent^  v.  Cuba  State  Bank,  Appellant. —  | 

Judgment  reversed,  and  new  trial  ordered  before  anotner  referee^ 
costs  to  abide  event.     Opinion  by  SMrrH,  P.  J. 

Jambs  E.  Thompson,  as  Executor^  etc.,.  Plaintiffs  v.  Truican  A. 
Proctor,    Defendant  —  Judgment    for   plaintiff,    pursuant   to  i 

opinion.     Opinion  by  SMrrn,  P.  J. 

Mary  Flannery,  Appellant^  v.  Henry  James  and  another, 
Respondents,  —  Order  affirmed,  with  ten  dollars  costs  and  the 
disbursements  of  each  respondent.     Opinion  by  Hardin,  J. 

In  the  Matter  of  the  Disposition  of  the  Bbal  Estate  or 
Anthony  Wasser,  Deceased,  for  the  Payment  of  his  Dkbtb. — 
Decree  of  surrogate  affirmed,  with  costs.     Opinion  by  Smith,  P.  J. 

In  the  Matper  of  the  Claim  of  Michael  M.  Pomeroy,  Appellant 
V.  The  State  of  New  York,  Respondent.  —  Decision  of  the 
State  board  of  audit  affirmed,  without  costs. 

In  the  Matter  of  the  AppLicA'noN  of  Henry  M.  Knapp,  for  ah 
Order  Kequirino  Martin  S.  Cdykendall,  as  Eeceiver,  etc.,  to 
Refund  Money,  etc.  —  Order  reversed,  without  costs  and  without 
prejudice  to  any  subsequent  suit.     Macomber,  J.,  not  sitting. 

In  the  Matfrr  of  the  Application  of  Stephen  Kimball. —  The 
same  in  all  respects. 

In  the  Matter  of  the  Application  of  Amos  Douglass.  —  The 
same  in  all  respects. 

The  Town  of  Cherry  Creek,  Respondent,  v.  Philip  Decker, 
AppeUa/nt,  Impleaded,  etc.  — Order  affirmed,  with  ten  dollars  costs 
and  disbursements,  on  opinion  of  Daniels,  J.,  at  Special  Teiin. 

William  H.  Abell  and  another,  Respondents,  v.  The  New  York, 
Lackawanna  and  Western  Railway  Company,  Appellant.  — 
-  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    OpinioQ 
by  Hardin,  P.  J. 

Jonathan  E.  Kobinson  and  another,  ew  Executors,  Respondents^  «l 
Ephriam  a.  Smtth  and  another,  Appellants^  Impleaded,  etc  — 
Judgment  affirmed,  with  costs.     Opinion  by  Dwioht,  J. 

John  W.  Davis  v.  The  Chautauqua  Lakb  Sunday  School 
Assembly. — ^New  trial  ordered,  costs  to  abide  event.  Opinion 
by  Hardin,  J. 

Douglass  Boardman,  as  Su7*vimng  Executor,  etc..  Respondent, «. 
Edward  Evans  and  another  Appellants. — Judgment  affirmed  od 
opinion  of  Barker,  J.,  at  Special  Term  ;  Barker,  J.,  not  sitting. 
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Emily  M.  Goodrich,  Respondent^  v.  Georgb  W.  Goodrich  and 
others,  AppeUcmts,  —  Order  affirmed,  with  costs.  Opinion  Per 
Owrixim. 

Wilson  L.  Gordok,  Respondent^  v.  Jacob  Seillman,  Appellant — 
Order  affirmed,  with  ten  dollars  costs  and  disbnrsemenfe.  Opinion 
by  DwiGHT,  J. 

DwiGHT  B.  Dewey  and  others,  Respondent^  v.  J.  Barton  Finn 
and  another,  Appellants. — Order  reversed,  with  ten  dollars  costs 
and  disbursements.     Opinion  by  Hardin,  J. 

HiLAND  A.  Weed,  a>s  Administrator^  AppeQ/jmt^  v.  Alonzo  Hornby 
and  another,  Respondents, — Judgment  reversed  and  new  trial 
ordered  before  another  referee,  with  costs  to  abide  event.  Opinion 
by  DwiGHT,  J. 

Julia  A.  Griswold  and  another,  as  Administrators^  etc.^  Respond- 
entSj  V.  Wesley  Mispa  w.  Appellant. — Judgment  reversed  and  a 
new  trial  ordered  before  another  referee,  with  costs  to  abide 
event.     Opinion  by  Hardin,  J.,  Barker,  J.,  not  voting. 

John  W.  Stebbins,  as  Assignee^  etc.^  Appellant^  v.  The  Howe 
Machine  Company,  RespKmdent—SiaiAgsnQnt  affirmed  on  the 
opinion  of  the  late  Judge  Gardner  as  referee.  Dwight,  J., 
,  not  sitting. 

George  W.  Nichols  and  another.  Respondent^  v.  The  New  York 
Central  and  Hudson  Eiver  Eailroad  Company,  Appellant  — 
Judgment  affirmed.  Opinion  by  Barker,  J. ;  Dwight,  J.,  not 
sitting. 

Abraham  Stern  and  others.  Appellants^  v.  The  Florence  Sewing 
Machine  Company,  Respondent.  —  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied. 

In  the  Matter  of  the  Application  of  the  New  York,  Lacka- 
wanna AND  Western  Railway  Company,  to  Acquire  the  Lands 
of  Solomon  Scheu  a^d  others.  —  Reargument  ordered. 

James  Gibbs  Boss,  Respondent^  v.  Einaldo  H.  Stillwell,  Appel- 
lant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

William  L.  Beardslby,  Appellant^  v.  Alexander  R.  Chisolm, 
Respondent  —  Order  affirmed,  with  ten  dollars  costs  and  difr> 
bursements. 
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AOOOXTHTIKG-— CbmmiMw  if  a  J/awOiA^hfi  mAmi^  v/pon  ik^  WnaMif% 
dMiose,  ths  commiUM  may  he  campeOad  to  aecourU, 

/8m  ScHUi/rz  0.  CooKiNaHAM 448 

Srf&renoe  ef  an  aeUon;  inwfhing  a  long  aceourU^  brought  ^  an  atkfr- 

nsg  againitM$  eUent — when  U  mag  be  ordered — Chunig  Omrt — crdersmade 
hf  it,  under  iU  dieeretionarg  powere,  are  not  revieteable  bg  ^  Qenerai  Term  tf 
fid  Suiprems  Court,  ae  theg  would  be  \f  made  at  a  Special  T&rmof  ikaX  oourL 

/8m  Stebbins  0.  CowLBS 098 

Chmpuleorg  rtferenee —  can  onlg  be  ordered  where  the  trial  requirei  the 

etumdnaUon  of  a  long  account  —  Oode  of  OitU  I^vcedure,  %  1018. 

Bee  O'Reillt  t>.  City  op  Kingston 806 

Ohatta  mortgage— agreement  that  the  mortgagor  mag  eelt  the  mortgaged 

articlee  omd  applg  the  proceede  uoon  the  debt — a  tubeeguent  Judgment  creditor 
ii  entiUed  to  have  an  account  of  Ae  ealee  so  made  elated,  and  to  ha/oe  the  amount 
thererf  applied  to  reduce  the  mortgage  debt 

/Sm  Ellsworth  «.  Phblps 848 

JBMdence— mercantile  booke  of  account—  whai  muet  be  ihown  to  author' 

im  their  reception  ae  evidence  in  favor  of  thsparig  keeping  them. 

/8mIvb8«.  Waters 887 

Oorporationi  organieed  under  chapter  40,  Lowe  1848 — UabiUfy  qf  U$ 

€s/lcere  under  eecHon  14,  for  loaning  moneg  to  a  itockholder — enlriee  in  thebookt 
of  the  company— compAeneg  of,  m  evidenee  agaiinet  He  ofjleere — bg  whom  the 
mabUHg  muet  be  enf  creed,  *" 

/Sm  Billings  0.  Trask 814 

AOKKOWLEBOMENT  —  SUOuXe  of  Umitatione — what  ie  a  euffidenl  written 
eteknowledament  of  the  debt,  within  eection  996  of  the  Chdeef  OivS  Procedure. 

i8M  Db  Frbbst  0.  Warnbb 94 

— —  A  power  qf  attorn^  mag  be  acknowledged  befote  a  vice-comuL 

SeeBBOWJxv,  Landon 07 

▲or  OF  OONGBXSS : 

Bee  United  States  Btatutbs. 

United  States  Rbtxbed  STATursa 

AOnOK  —  Miemanagement  of  corporate  affaere  bg  ite  officen-'When  a  etock- 
holder  mag  brina  an  action  againet  the  compang  and  them — when  he  mag,  en 
hie  own  motion,  be  made  a  party  defendant  to  an  action  brought  bg  the  compang 
againet  ite  offlcere—  Code  qf  CivU  Procedure,  %  521. 

Bee  Ithaca  Gas-Light  Co.  v.  Trbman    818 

Jueticee'  Court— hoe  no  juriedietion  over  an  action  brought  upon  one  of 

He  Judgmente  which  hoe  been  made,  by  the  flUng  and  docketing  of  a  traneoript 
iholreqf,  a  judgment  of  the  Countg  Court—  Code  of  Civil  Procedure^  gg  1918, 
8017. 

/8m Baldwins.  Roberts 188 

County  Court—  hoe  juriedietion  over  aetione  to  compel  the  eatitfaetion  qf 

0  mortgage. 

Bee  MosHSR  v.  Cahpbbll. 880 

When  an  action  Uee  for  the  brinmng  qf  an  uitfounded  euit 

/SSm  Buffalo  Lubricating  On.  Co.  «.  Everest 088 

^^  Judgment  creditor  —  right  of  to  bring  an  action  {after  the  making  qf  a 
general  aeeignment  by  his  judgment  debtor)  to  vacate  a  fraudulent  mortgage 
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given  btfore  the  eBte(mt(<m  (f  iueh  ff&nma  oitif^  Ihe  fudgmmU  having  bew 

reoovertd  qfl&r  the  execution  of  the  cumgnmeni. 

/SmChildb  «.  Eeztdall i87 

Acti&nio  retnoneadoudupon  dUeereated  by  a  tax  sale — lehattnuet  be 

ehown  to  mainUUn  it, 

iSw  Clark  «.  DAYEarpoRT 101 

Must  be  brought  by  the  real  party  in  intereet— an  agent  holding  eommer- 

eial  paper  for  coUeetion  cannot  eue  thereon, 

aeel&RLnxv,  Rowlands. 488 

—  To  try  title  to  office— right  of  the  relator,  after  judgment  in  his  fawr,  to 
reeover  the  salary  received  by  the  dtfendant — hoto  he  should  plead  his  claim''— 
Code  of  Ciml  Procedure,  §  1953. 

See  PsoPLV  ex  rkl.  Swinburnb  «.  Nolan 484 

—  Statute  of  limitations. 

See  Limitation  of  Agtionb. 

See  Orimbs. 

See  Partition. 
Practicb. 
Negliobncb^' 

ADDITIONAL  ALLOW ANCB  —  II  cannot  be  granted  where  the  value  of 
the  subjeet-nuUter  involved  is  not  shoion —  Code  of  OivU  Procedure,  %  8253.]  1. 
A  railroad  company  was  authorized  to  construct  its  road  along  an  abandoned 
canal  from  Rochester  to  Cuba.  To  avoid  a  heavy  grade  it  'proposed  to  leave 
the  line  of  the  canal  near  the  village  of  Nunda,  pass  to  the  west  of  it  and 
again  strike  the  line  of  the  canal.  An  action,  brought  by  The  People  to 
have  the  road  enjoined  from  leaving  the  line  of  the  canal  and  to  compel  it 
to  construct  its  road  alonj!^  the  line  thereof,  was  decided  in  favor  of  the 
defendant.  Upon  an  application  by  the  defendant  for  an  extra  allowance, 
atiidavits  were  read  tending  to  show  that  the  new  route  could  be  much  more 
cheaply  constructed  and  operated  by  the  company  than  could  the  old  one. 

Held,  that  the  court  properly  denied  the  application  upon  the  ground  that 
the  value  of  the  subject-matter  involved,  upon  which  the  allowance  must  be 
based,  was  not  shown  by  the  affidavit 

People  v.  Genesee  Valley  Canal  R  R.  Co (W 

2.  Can  only  be  granted  upon  the  entry  of  the  final  Judgment,]  An  addi- 
tional allowance  cannot  be  granted,  upon  overruling  or  sustaining  a 
demurrer  with  leave  to  answer  over,  on  payment  of  costs  ;  but  only,  if  at 
all,  when  the  final  judgment  is  pronounced  that  unconditionally  termin- 
ates the  action  and  fixes  absolutely  the  right  of  the  successful  party  to 
tax  his  costs  under  the  Code.    Db  Stucklb  v.  Tbhuantbpec  R.  Co 84 

Extra  allowance  —  a  demurrer  is  a  dtfense  ioithin  the  meaning  qf  section 

8258  of  the  Code  of  CivU  Procedure. 

/Sm  Nbw  York  Elevated  K  R  Co.  «.  Harold 494 

ADDITIONAL  FINDINGH3 : 

/Sm  FiNDINOB. 
> 

ADMINISTBATOB: 

See  Executor  and  ADHmiflTBATOB. 

ADMISSIONS: 

/SmEvidengb 

AOENT: 

See  Princifal  and  Aomir. 


AGREEMENT : 

See  Contract. 


Digitized  by 


Google 


*  1 


INDEX.  655 


AOBIOTTLTURAL  00LLE6ES — Lands  gitsn  bythsaettf  eongren  <3f  1862 
to  the  State  to  aid  agricultural  colleges  —  lAqbiUty  of  the  State  to  the  United 
States  —  wlien  suck  liabUity  cannot  be  enforced  against  Vie  State  eUfier  by  the 
comptroller  or  a  person  entitled  to  the  income — purchase  of  bonds  at  a  premium 
for  a  trust  fund  —  rig?Us  of  the  tenant  for  life  and  remainderman  —  Act  of 
Congress,  chap,  VdOof  1802  — Zaw«  of  New  York,  1863,  chap.  40U—  186),  chap, 
585.]  1.  By  chapter  130  of  1862  congress  gave  to  the  several  Stiites  cer- 
tain public  lands  for  the  purpose  of  aiding  colleges  which  should  teach  agri- 
culture. The  moneys  derived  from  the  sale  of  the  lands  were  to  constitute 
a  perpetual  fund,  the  capital  of  which  was  to  remain  forever  undiminished 
and  be  invested  in  safe  stocks,  yielding  not  less  than  live  per  cent.  It  w^as 
further  ipade  a  condition  of  the  grant  that  if  any  portion  of  the  fund  invested, 
or  any  portion  of  the  interest,  should  by  any  action  or  contingency  be 
lost,  it  should  be  replaced  bv  the  State,  so  that  the  capital  should  remain 
undiminislied  and  the  annual  interest  should  be  regularly  applied  without 
diminution. 

By  chapter  4fl0  of  18(J3  the  legislature  of  this  State  accepted  its  share  of  the 
lands  and  authorized  them  to  be  sold  and  the  proceeds  invested  in  stocks 
of  the  United  States  or  of  this  State,  or  in  other  safe  stocks,  yielding  not 
less  than  five  per  cent.  It  declared  that  all  the  expenses  of  managing  and 
disbursing  the  money  should  be  paid  by  the  State,  so  that  the  entire  proceeds 
of  the  sale  should  be  applied  without  any  diminution  whatever  to  the  pur- 
poses mentioned  in  the  act  of  confess,  and  that  the  capital  of  the  fund 
should  forever  rem<iin  undiminished  and  be  deposited  in  the  State  treasury. 
Chapter  585  of  1865  appropriated  "  the  inconie,  revenue  and  avails  which 
shall  be  received  from  the  investment  of  the  proceeds  of  the  sale  "  to  Cor- 
nell University  for  the  aforesaid  purposes. 

Between  October  1,  1882,  and  February,  1888,  the  comptroller  purchased 
with  moneys  belonging  to  the  said  fund  United  States  four  per  cent  bonds 
of  the  par  value  of  $200,000,  payable  in  1907,  paying  therefor  |238,894.81, 
the  sum  of  |d8,8U4.8i  being  paid  for  accrued  interest,  premiums  and  commis- 
sions. He  charged  the  sum  of  $200,000  to  the  principal  and  $88,894.81  to 
the  income  of  the  fund,  thereby  largely  overdrawing  the  latter  account. 
The  University  claiming  to  be  entitled  to  five  per  cent  on  the  principal  of 
the  fund  held  by  the  comptroller,  whether  the  fund  earned  that  amount  or 
not,  applied  for  a  mandcmvus  to  compel  the  comptroller  to  pay  over  to  it 
such  five  per  cent  after  deducting  the  payments  already  made.  The  comp- 
troller claimed  that  he  should  make  no  payments  until  the  income  account 
had  made  itself  good. 

Held,  that  whatever  might  be  the  effect  of  the  agreement  entered  into 
between  the  United  States  and  the  State,  and  whatever  liability  the  latter 
might  have  incurred  to  the  former  to  provide  for  the  payment  of  five  per 
cent  upon  the  principal  fund  received,  such  questions  could  not  be  con- 
sidered upon  this  application;  nor  could  either  the  comptroller  or  the  Uni- 
versity compel  the  State  to  fulfill  any  obligation  it  might  have  assumed. 

I^OPLB  EX  KKL,  CORNELL  UNIVERSITY  V,  DaVENPORT Vf7 

3. 1865,  chap,  585.]    That  the  University  had  no  right  or  interest  in 

the  matter,  except  that  conferred  upon  it  by  chapter  585  of  1865,  viz.,  to 
receive  the  actual  income  of  the  fund.    Id, 

8. Whxit  is  income.]     That  the  actual  income  of  the  fund  was  the 

amount  which  it  earned,  remaining  itself  intact.*     Id. 

4. What  chargeable  to  income.]    That  the  amount  paid  for  the  interest 

which  had  accrued  on  the  securities  purchased  was  properly  charged  to  the 
tDcome  account.    Id, 

5. Commissions,]    That  the  amoant  paid  for  commissions  should  not 

have  been  charged  to  either  account  but  should  have  been  borne  by  the 
State.    Id. 

6, Premium.]    That  the  amount  paid  for  ;the  premiums  should  not 

have  been  at  once  charged  to  the  income  account,  but  that  from  the  annual 
interest  received  by  the  State  upon  its  investment  should  be  deducted  such 
a  sum  as,  if  annually  added  to  the  par  value  of  the  securities,  would  at 
the  maturity  thereof  represent  a  sum  equal  to  the  amount  paid  for  such 
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•ecurities,  and  that  the  annual  interest  received  oj  the  State,  after  making 
such  deduction  therefrom,  should  be  paid  to  the  Universitj.    Id. 

7. What  to  be  fldded  to  prineipaL]    That  the  residue  of  the  intenaft 

received  should  be  added  to  the  principal  so  as  to  keep  the  amount  of  tha 
original  investment  unimpaired.    Id. 

AliLOWANGOB: 

See  Additional  Allowance. 

AlllLEinyiSXSrS—IndictfMnt^amendmenii  cf,  as  to  the  kind  cf  mrtkim 
itoien — when  not  aUowed  —  Code  of  Onminal  Proeedtire,  %  298. 

Bee  Pboplb  v,  Pouchbb fHt 

Power  qf  rrferee  to  aUow  amendmente  to  a  eomplaint — (Meaf  OkAFr^' 

€edure,  %  1018. 

SeeKsAPPv,  Fowlbb 61S 

ANdEirT  UXBTUXfWBNTB  —  Ancient  deeds  ^admiseOnUtp  af,  in  mi' 
denee — when  the  existence  of  a  power  of  attorney  may  be  irtfertid  from  other 
facts, 

/SmEnbionv.  MgKinnbt 219 

ANTE-KUPTIAL  AGBESMENT: 

See  Contract. 

APPEAL — Power  of  the  Oenerdl  Term  to  correct  errors  committed  by  a  rrferm 
where  no  exception  was  taken  to  his  report.]  1.  The  defendant  sold  and  trans- 
ferred to  the  plaintiff  four  promissorv  notes  and  certain  other  securities 
pledged  to  insure  the  payment  thereof.  At  the  time  of  the  sale  the  defend- 
ant verbally  promised  and  agreed  that  the  said  notes  were  valid  and  sub- 
sisting obligations  against  the  makers,  indorsers  and  ^arantors  thereof, 
and  that  none  of  them  had  been  discharged  from  their  liability  thereon. 
These  representations  having  proved  to  be  untrue  the  plaintiff  brought 
this  action  to  recover  the  damages  he  had  sustained.  The  referee  directed 
a  judgment  for  the  amount  of  the  notes  and  the  costs  of  an  unsucc^sful 
action  brought  against  one  of  the  indorsers,  but  neglected  to  credit  the 
defendant  with  the  amount  which  it  appeared  the  plaintiff  had  realized  from 
the  collateral  securities  held  by  him. 

The  defendant  excepted  "to  the  direction  for  the  entry  of  judgment  in 
favor  of  the  plaintiff,"  but  did  not  specifically  except  to  the  failure  of  the 
referee  to  require  the  plaintiff  to  apply  the  amount  received  for  the  collaterals 
in  payment  of  the  notes,  nor  did  he  specifically  request  the  referee  to  require 
him  so  to  do. 

Held,  that  the  General  Term  is  not  prevented,  by  the  failure  of  the  party 
aggrieved  to  specifically  except  thereto,  from  correcting  any  enw  or  mistake 
which  may  have  been  committed  by  a  referee.    Mandeville  «.  Mabvin..  .  881 

2.  When  it  should  be  exercised,']  That  in  this  case  the  error  was  s«  griev- 
ous to  the  defendant  and  the  injustice  which  would  be  done,  if  the  jud^ 
ment  were  allowed  to  stand,  was  so  great,  that  the  judgment  should  be 
reversed,  although  no  specific  exceptions  to  the  error  committed  by  the 
referee  had  been  taken.    Id. 

8. Ex  parte  order  —  is  not  appealable — how  it  can  be  renewed.]     No 

appeal  lies  to  the  General  Term  from  an  ex  parte  order  made  at  Special  Term, 
vacating  and  setting  aside  an  order  theretofore  made. 

The  proper  remedy  is  to  move  at  Special  Term,  on  notice  and  the  proper 
papers,  to  set  aside  the  ex  parte  order  objected  to,  and  if  such  motion  is  demed 
then  to  appeal  from  such  order  of  denial. 

People  kx  iisLy  Sghlehr  v.  Common  Council 611 

4. Case  and  exceptions  —  when  a  resettlement  of  it  will  be  ordered — the 

evidence  sJiould  not  be  set  forth  in  hsec  verba  —  Bule  ifo.  84.]  For  a  failure  to 
comply  with  Rule  84,  requiring  the  facts  of  the  case,  together  with  the 
rulings  on  the  trial,  to  be  stated  in  a  nanative  form,  and  providing  thai 
the  evidence  shall  not  be  set  forth  in  hcsc  verba,  or  by  question  and  answer. 


Digitized  by 


Google 


INDEX.  657 

APPEAL — CftmUwued.  vaoi. 

tinless  so  ordered  by  the  Justice,  surrogate  or  referee  by  or  before  whom 
the  case  is  settled,  the  case  will  be  sent  back  for  resettlement. 

Smith©.  N.  Y.  0.  akd  H.  R  R  R  Co , 144 

^^  Ca96  and  exceptions — thejudgeorrtfereemiiit  sign  and  order  thorn  to  be 
annexed  to  ihs  roU—BtUe  dH  — evidence  mtist  not  be  sit  forth  in  hsec  verba  — 
BuleU. 

See  McNiSH  v.  Bowers 214 

^^  Settlement  of  ease  —  right  of  the  referee  to  make  additional  findings  upon 
the  request  of  the  parties — waiver  of  irregiUarity, 

See  Welch  v.  Preston , 306 

^^  Appeal  — failure  of  the  appellant  to  serve  printed  papers —  General  Rule 
No,  40  —  what  costs  are  allowed  upon  a  motion  made  under  such  rule  which 
results  in  the  judgment  below  being  affirmed. 

See  Spragub  v.  Richards.  ;. 246 

Motion  for  a  new  trial  in  a  capital  ease  upon  the  ground  of  newly  dis- 
covered evidence—  Code  of  Criminal  Procedure,  §§  485,  466  and  ^\1  —  W?uit 
must  be  shown  to  justify  Vie  court  in  making  the  order — appealabiHty  of  such  ' 
order  to  the  General  Term. 

See  Pboflb  v.  Hovey 864 

^^  County  Court — orders  made  by  it,  under  its  discretionary  powers,  are 
not  reviewable  by  the  General  Term  of  the  Supreme  Court  as  they  would  be  if 
made  cU  a  SpecuU  Term  of  that  court. 

See  Stebbins  v,  Cowlbs 628 

A  County  Court  cannot  order  exceptions  to  be  heard  in  the  first  instance 

at  the  General  T&rm  —  Code  Civil  Procedure,  %  1000. 

SeeJoKTxeoNv.  N.  Y.,  O.  and  W.  K  R  Co 166 

— —  Order  in  proceedings  for  the  discharge  of  an  imprisoned  debtor — when  it 
does  not  involve  a  substantial  right  so  as  to  be  appealable. 

See  Mattbr  op  McArdle 465. 

Appeal  from  a  refusal  to  vacate  an  attachment  —  when  proper  after  pay^ 

ment  of  the  judgment 

See  Market  Nat.  Bank  v.  Pacific  Nat.  Bank 51 

Costs  —  wTien  a  reversal  by  an  appellate  court  of  a  judgment,  with  costs, 

entitles  the  successful  party  to  the  costs  of  the  court  below. 

/860  Matter  of  Hood ^ 47d 

Costs  — discretion  of  Hie  court  as  to,  in  equity  cases— when  it  wiU  not  be 

reviewed  by  the  General  Term, 

See  House  v.  Eisenlord 90 

Proceedings  in  Surrogate's  Court  —  the  Supreme  Court  can  only  review 

them  upon  appeal —  it  cannot  grant  a  new  trial  therein  for  newly  discovered 
evidence. 

See  Howell  v.  Howell 625 

To  the  General  Term  of  the  Supreme  Court  from  an  order  of  a  county 

judge  setting  aside  an  election  as  to  the  incorporation  of  a  village. 

See  Matter  of  Village  OF  Elba 548 

Beview  by  certiorari. 

See  Certiorari. 

APPEARANCE  —  Summary  proceedings  for  holding  over  after  expiration  of 
term  —  return  cf  precept  —  it  cannot  be  made  returnable  the  day  after  it  was 
issued — Code  Civil  Procedure^  §  2238  —  Voluntary  appearance  —  wIuU  is  not 
sufficient  to  confer  jurisdiction  on  the  justice. 

See  Ldhrs  v.  Commbrs 468 

APPORTIONMENT  —  Cf  a  debt  on  the  division  of  a  town. 
See  Towns. 

ARBITRATION — Aicard  —  will  be  set  aside  if  the  arbitrators  receive  evidence 
in  the  absence  of  the  parties.]  \ .  Where,  after  a  case  has  been  closed,  one  of  three 
arbitrators  produces  and  exhibits  to  the  others,  in  the  absence  of  the  parties, 

IIUN-VO.,    XXX  83  DigitizedbyGoOgle 
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AB.BITBATION  —  Oemtinusd,  pa«. 

written  testimony  signed  by  a  competent  witness,  which  relates  to  one  of 
the  controverted  issues,  the  award  should  be  set  aside  if  it  could  by  any 
possibility  have  been  affected  by  the  evidence  so  received. 

The  fact  that  the  strong  preponderance  of  the  testimony  seems  to  show 
that  the  new  evidence  was  not  received  or  considered  by  the  arbitrators  in 
making  their  award  will  not  be  sufficient  to  sustain  it. 

Nat.  Bank  of  the  Republic  v.  Dakraoh 29 

2. W/ten  (he  miwonduei  of  an  arbitrator  may  be  sJuncn  by  Vie  affidatU 

of  one  ofhiH  asaoa'ates  who  refused  to  ngn  the  award]  A  motion  to  vacate  am 
award  for  the  wrongful  and  improper  behavior  of  the  arbitrators  may  be 
made  upon  an  affidavit  of  one  of  the  arbitrators,  who  refused  to  sign  the 
award  because  he  considered  the  conduct  of  the  other  arbitrators  to  be  illegal 
and  unfair.    Id. 

ABB  AY—  See  Jury. 

ABBEST  —  Order  of  arrest  under  Code  of  Ciml  Procedure,  %  549,  subd.  8 — 
cannot  be  granted  in  an  action  to  recover  property  forfeited^  because  used  far 
lottery  purposes  —  Penal  Code,  §  832.]  1.  Subdivision  3  of  section  549  of  the 
Code  of  Civil  Procedure,  authorizing  the  granting  of  an  order  of  arrest  ia 
an  action  brought  t6  recover  money,  funds,  credits  or  propertv,  held  or 
owned  by  the  State,  or  for  or  on  behalf  of  a  public  or  governmental  interest^ 
*  *  *  which  the  defendant  has  without  right  obtained,  received,  con- 
verted or  disposed  of,  does  not  authorize  such  an  order  to  be  granted  in  an 
action  brought  by  the  people  to  recover  property  which  is  alleged  to  have 
been  forfeited  to  the  State  by  reason  of  the  defendant's  having  offered 
the  same  for  sale  or  distribution,  in  violation  of  the  provisions  of  9ie  Penal 
Code  against  lotteries.    People  v.  Phillips 6SS 

2. An  actual  and  guilty  intent  to  defraud  must  be  shown,  to  subjed 

the  party  to  it.]  The  fact  that  one  member  of  a  firm,  with  knowledge  of  its 
insolvency,  has  paid  certain  of  his  individual  debts  out  of  the  firm  moneys 
with  the  mtent  to  give  them  a  preference  over  the  firm  debts,  is  not  suflScient 
to  establish  such  a  guilty  intent  to  dispose  of  his  property  for  the  purpose 
of  defrauding  his  creditors  as  is  required  to  justify  his  arrest  under  the 
provisions  of  the  Code  of  Civil  Procedure. 

Sheiwll  Koper  Air  Engine  Co  v,  Harwood t 

CommitmeiU  of  a  party  for  contempt  ^attendance  of  such  a  party  upon 

the  court  upon  an  application  for  his  discharge  —  such  attendance  does  not  entHis 
him  to  claim  the  privilege  of  a  witness^  and  freedom  from  arrest  while  so  in 
attendance. 

See  MuRAD  «.  Thomas 81 

Justice  of  the  Peace— jurisdiction  of,  over  an  action  commenced  by  the 

issue  of  a  summons  and  an  order  of  arrest,  not  affected  by  the  order  being 
vacated—  Code  Civil  Procedure,  §§2877,  2901,  2902. 

See  McNeart  v.  Chase 491 

ASSAULT  —  Assault  —  w?uU  constitutes  one  —  when  an  employer  is  liable  for 
an  assault  committed  by  one  of  his  employes.  ]  The  plaintiff  went  to  the  defend- 
ants' store  in  New  York  city,  to  purchase  an  ulster  for  herself.  After  she 
had  examined  one  and  put  it  on  preparatory  to  its  purchase,  a  floor  walker 
in  the  employ  of  the  defendants  approached  and  told  her  that  she  did  not 
wish  to  purchase  the  ulster,  but  was  a  spy  from  a  rival  establishment,  and 
told  the  saleswoman  to  take  the  cloak  from  the  plaintiff,  which  was  done. 
Held,  that  this  constituted  an  actual  assault,  and  that  the  defendants  were 
liable  for  it.     Qbratt  f^.  Stern 4M 

ASSESSHENT  —  Taxation— power  of  the  County  Judge  to  rdieve  from  an 
iUegal  and  U70ust  assessment,  where  the  appHeani  had  made  oath  btfore  Of 
aesestors  that  he  had  no  personal  property — 1871,  elhap,  096. 

iSM  Matter  of  Coleman Ml 

— •  For  purpose  of  taxation. 
Bee  Taxes. 

i8s0  Mttnicipal  Corpobatiohb. 
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A8SIONMENT  —  Oenerai  amgnment — UAe  of  the  cusignse  to  perwnal  prop- 
erty of  Vie  assignor  situated  in  another  Stats — rights  of  attaching  creditors  tJiereto.] 
1.  March  1,  1881,  one  Weld,  at  Jamestown,  in  Chautauqua  county  in  the 
State  of  New  York,  executed  and  delivered  to  the  plaintiii  a  general  assign- 
ment for  the  benefit  of  creditors,  which  was  recorded  in  the  office  of  the  clerk 
of  that  county  at  eight  a.  m.  on  March  second.  It  was  recorded  in  the 
office  of  the  recorder  of  deeds  of  C  rawf ord  county,  Pennsylvania,  on  the 
eighteenth,  and  in  the  office  of  the  recorder  of  deeds  of  Warren  county, 
Pennsylvania,  on  the  nineteenth  of  that  mpnth.  On  March  1,  1881,  after 
the  delivery,  but  before  the  recording  of  the  assignment,  the  defendants, 
residents  of  this  State,  obtained  attachments  in  actions  commenced  by  them 
in  the  Courts  of  Common  Pleas  of  Crawford  and  Warren  counties,  Penn- 
sylvania, and  under  such  attachments  seized  the  goods  and  merchandise 
which  the  assignor  had  in  those  counties  where  he  had  maintained  stores 
for  carrying  on  a  mercantile  business. 

A  statute  of  Pennsylvania  provides  that  whenever  an  assignment  for  the 
benefit  of  creditors  shall  be  made  by  any  person  residing  out  of  the  State 
*•  such  assignment  may  be  recorded  in  any  county  where  such  estate,  real  and 
personal,  may  be,  and  take  effect  from  its  date,  provided  that  no  bona  fids 
purchaser,  mortgagee  or  creditor  having  a  lien  thereon  before  the  record- 
mg  in  the  same  county,  and  not  having  had  previous  actual  notice  thereof,  • 
shall  be  affected  or  prejudiced." 

Held,  that  the  defendants  acquired  a  valid  lien  upon  the  goods  seized 
under  the  attachments,  and  could  not  be  enjoined  from  proceeding  under 
them  in  an  action  brought  against  them  in  this  State  by  the  assignee. 

Warneb  v.  Jaffkat 8d6 

2. General  assigjiment  —  a  usurious  debt  is   rendered   valid   by  being 

included  in  the  sehedvXes  made  by  the  assignor.]  Where  within  twenty  days 
from  the  time  of  the  making  of  a  general  assignment  for  the  benefit  of 
creditors  the  assignor  prepares  an  inventory  of  his  property  and  a  schedule 
of  his  creditors,  and  includes  in  the  latter  the  owner  of  a  usurious  bond 
and  mortgage  given  by  him,  he  thereby  recognizes  the  validity  of  the  bond 
and  mortgage  and  renders  them  valid  and  enforceable  as  against  the  assigned 
property.    Matter  of  Thompson 108 

8. A  county  judge  cannot  set  aside  an  assignment  on  tJie  grdund  that  it 

teas  procured  through  undue  influence  or  fraud.]  Chapter  466  of  1877,  as 
amended  by  chapter  318  of  1878,  providing  for  the  making  of  general  assign- 
ments, does  not  confer  upon  a  county  judge  power  to  entertain  a  proceeding 
to  set  aside  a  general  assignment  upon  the  ground  that  it  was  procured  by 
the  undue  influence  of  the  assignee,  or  was  made  with  the  intent  to  hinder 
and  delay  the  creditors  of  the  assignor.    Id. 

4. By  what  persons  such  an  appUeation  should  be  made.]    In  no  event 

could  an  assignment  be  set  aside  as  having  been  made  with  intent  to 
defraud  the  creditors  of  the  assignor  upon  the  application  of  the  latter,  or 
of  any  of  his  general  creditors  who  had  not  procured  Judgments  against 
him.    Id, 

5.  *—  The  Supreme  Court  may  entertain  an  action  to  compel  an  assignee  to 
account.]  Chapter  466  of  1877,  as  amended  by  chapter  818  of  1878,  confer- 
ring upon  County  Courts  jurisdiction  over  assignees  for  the  benefit  of 
creditors,  and  over  all  matters  connected  with  their  duties,  does  not  deprive 
the  Supreme  Court  of  its  jurisdiction  over  an  action  brought  'therein  by  a 
creditor  to  compel  such  an  assignee  to  appear  and  account. 

It  seemSy  that  an  act  attempting  so  to  do  would  be  unconstitutional. 

The  court  should  not  refuse  to  exercise  its  jurisdiction  in  such  a  case 
where  no  proceedings  have  been  commenced  in  the  County  Court 

HuRTHv.  Bower 15t 

6. It  is  not  confined  to  the  notice  to  creditors  prescribed  by  the  stui/ute,'] 

When  in  such  a  case  the  Supreme  Court  refers  the  action  it  may  prescribe 
the  notice  to  be  given  by  the  referee  to  the  creditors  of  the  assignor.  It 
is  not  confined  to  or  obliged  to  adopt  the  notice  prescribei  by  the 
statutes.    Id, 

7. Assignee  for  the  benefit  of  creditors  —  Ma  commissions  are  to  be  com- 
puted upon  the  vu/neys  actually  received  —  1877,  chap.  466,  see^  2/Q,  as  amended 
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ASSiamaSNT — continued.  ma 

by  see.  7  qf  chap,  818  of  1878.1  Assignees  for  the  benefit  of  creditors  sold 
certain  real  estate  which  had  been  transferred  to  them  by  the  assignor, 
subject  to  two  mortgages  existing  thereon  at  the  time  of  the  assignment. 
The  assignment  contained  no  specific  direction  requiring  them  to  pay  the 
mortgage  debts.  In  their  accounts  they  charged  themselves  with  the 
amount  actually  received,  that  is,  the  purchase  price  less  the  amount  of 
the  mortgages. 

Held,  that  they  were  entitled  to  t'eceive  commissions  upon  the  amount  of 
money  actually  received  and  not  upon  the  full  price  for  which  the  property 
was  sold.    Matteb  OF  Fulton 258 

jPi>Uey  of  insurance — prohibition  against  its  assignment  by  the  holder  ^^ 

fo/ien  such  prohibition  does  not  include  its  assignment  as  eoliateral  security. 

See  GmFFBT  «.  N.  Y.  Central  Ins.  Co 8M 

Judgment  creditor — right  of  to  bring  an  action  {after  the  making  of  a 

general  aseignment  by  his  judgment  debtor),  to  vacate  a  fraudvlent  mortgage 
given  before  the  execution  of  sum  general  assignment :  the  judgment  having  been 
recovered  after  the  execution  of  the  assignment. 

^  Childs  «.  Kendall 2S7 

Executor —  a  claim  originally  existing  in  favor  of  an  executor  against 

ihe  estate  of  the  deceased,  must  be  presented  to  the  surrogate  for  aUottance, 
although  it  is  held  at  the  time  by  an  assignee —  Code  Cimt  Procedure,  §§  3789, 
3740. 

See  Sntdbbv.  Sntdbb •••••••  180 

Cfeontra/ct ^assignee  teJces  subject  to  equHiee, 

See  Contract. 

See  Vendor  and  Pubghabeb. 

ASSOCIATION  : 

See  Corporation. 

ATTACHMENT  —The  affidamt  m/ust  show  that  no  counter-claim  exists  to  the 
knowledge  of  the  plaintiff—  wluU  defects  ^in  the  affidavit  a  subseouent  tUtaching 
creditor  may  take  advantage  of]  1.  An  attachment  was  issued  upon  an  affi- 
davit made  by  an  agent  of  the  plaintiff,  who  stated  that  he  was  personally 
acquainted  with  the  tacts  and  circumstances  which  he  therein  set  forth.  He 
thm  stated  that  the  plaintiff  was  justly  entitled  to  recover  the  sum  named 
upon  the  various  claims  set  forth  '*  over  and  above  all  counter-claims,  dis- 
counts and  set-offs  existing  in  favor  of  the  defendant  to  the  knowledge  of 
deponent." 

Upon  a  motion  by  a  subsequent  attaching  creditor  to  have  the  attach- 
ment vacated: 

Held,  that  the  affidavit  was  defective  in  failing  to  state  that  the  sum  claimed 
wtis  due  over  and  above  all  claims  and  set-offs  existing  in  favor  of  the 
defendant,  "to  the  knowledge  of  the  plaintiff,"  and  that  it  was  not  suffi- 
cient to  show  that  they  did  not  exist  to  the  knowledge  of .  the  plaintiff's 
agent. 

That  the  defect  was  a  jurisdictional  one,  which  was  not  waived  by  the 
failure  of  the  defendant  to  object  to  it. 

It  scenis,  that  when  the  action  is  brought  to  recover  the  amount  due  upon  a 
promissory  note,  and  also  for  merchandise  sold  at  different  times  to  the 
(lofcndant,  and  upon  claims  assigned  to  the  plaintiff,  the  affidavit  should 
show  tliat  as  to  each  of  the  items  tliere  is  no  counter-claim  existing  in  favor 
of  the  defendant  to  the  knowledge  of  the  plaintiff,  notwithstanding  the  fact 
'  that  it  is  made  by  the  plaintiff's  agent  or  attorney  in  fact. 

Murray  t.  U ankin 87 

2. Affidavit  made  by  the  plaintiffs*  attorney — sources  of  his  knouiledge 

must  be  stated  — Code  of  Civil  Procedure,  g  636.]  An  attachment  was 
ffranted  herein  upon  an  affidavit  made  by  one  of  the  plaintiffs*  attorneys, 
m  which  he  stated  that  the  amount  named  was  due  to  the  plaintiffs  "over 
and  above  all  counter  claims,  discounts  and  set-offs  known  to  the  plaintifb 
or  the  deponent."  The  affidavit  stated  that  it  was  made  by  the  attorney, 
because  the  plaintiffs   resided  out  of  the  county,  and  that  the  deponent's 
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r.  ATTACHMENT  ~  Continued.  tam, 

U  knowledge  as  to  the  debt  was  derived  from  a  statement  of  the  account  upon 

Q  which  tl^  action  was  founded,  sent  to  him  by  his  clients  in  a  letter: 

Held,  that  the  attachment  was  properly  vacated  upon  the  moving  papers, 

as  the  affidavit  did  not  show  either  that  the  attorney  had  any  knowledge,  or 
;l  the  source  of  his  knowledge,  that  the  amount  named  was  due,  over  and 

above  all  counter-claims  known  to  the  plaintiffs. 

r  CRIBBEN9.  SCHILLINGBR SMS 

8. A  motion  to  vacate  it  may  be  made  after  the  entry  of  judgment  —  Code 

of  Oiva  Procedure,  §§  682  and  688,]    Under  sections  683  and  688  of  the 
,  Code  of    Civil  Procedure    a  motion  to  vacate  an   attachment    may    be 

made  after  a  judgment  has  been  entered  in  the  action  and  an  execution  has 
been  issued  thereon,  provided  the  attached  property  or  the  proceeds  thereof 
has  not  been  actually  applied  to  the  payment  of  the  judgment. 

Parsons  c.  Sprague 10 

The  property  of  an  insolvent  bank  cannot  be  attached — Appeal  from  a 

^  r^tteal  to  vacate  an  attachment  —  when  proper  after  payment  of  the  judgment. 

See  Market  Nat.  Bank  v.  Pacific  Nat.  Bank 00 

General  assignment — title  of  the  assignee  to  personal  property  of  the 

^  assignor  situated  in  another  State  —  rights  of  attaching  creditors  thereto. 

See  Warner  v.  Jaffray 826 

ATTENDANCE  ON  COJTRT^Commitment  of  a  party  for  contempt — attend- 
ance of  such  party  upon  the  court,  upon  an  application  for  his  discharge  —  such 
attendance  does  not  entitle  Mm  to  claim  the  privilege  of  a  vfitness  and  freedom 
from  arrest  while  so  in  attendance. 

See  MuRAD  v.  Thomas 81 

ATTOBNEY  AND  CltlENT  ^  Attorney -- lien  of  upon  his  cUenfs  cause 
of  action  — ^  Chde  of  Civil  Procedure  §  66  —  wTuit  claim  does  not  constitute  a 
**  counter-claim. "]  In  an  action  of  ejectment  brought  to  recover  the  possession 
of  land  and  damages  for  the  withholding  thereof,  the  defendant  pleaded 
'  a  "counter-claim  to  the  damages  demanded,"  consisting  of  taxes  paid  and 

improvements  and  repairs  made  to  the  premises,  the  amount  of  which  he 
sought  to  set  off  in  extinguishment  or  reduction  of  the  plaintiff 's  claim  for 
damages. 

Held,  that  as  this  claim  did  not  constitute  a  cause  of  action,  but  could 
only  be  applied  to  reduce  the  damages  which  the  plaintiff  might  recover 
(Code  of  Civil  Procedure,  §  1531),  it  did  not  constitute  a  "counter- 
claim "  within  the  meaning  of  that  term,  as  used  in  section  66  of  the  said 
Code,  giving  the  attorney  of  the  defendant  a  lien  thereon,  and  preventing 
the  parties  from  settling  the  action  without  his  consent. 

PiEitsoN  V.  Safford 621 

Surrogate  —  not  disqualified  from  acting  by  rectson  of  his  having  been 

attorney  for  the  tesVitor  at  the  time  of  his  death  —  he  is  not  disqualified  because 
he  may  be  called  as  a  witness  by  Vie  contestants  —  Code  of  Civil  Piiceedure,^  2496. 

See  People  v.  Weiant 475 

Reference  of  an  action  involving  a  long  account,  brought  by  an  attorney 

0ffainst  his  client  —  when  it  may  be  ordered. 

See  Stebbins  v.  Cowles 628 

Attachment  —  affidavit  made  by  the  plaintiff  *s  attorney — sources  of  TUs 

knowledge  must  be  stated —  Code  of  Civil  Procedure,  %  686. 

See  Cribben  v.  Schillinger 248 

ATJDITS  —  Mandamus  —  it  should  not  be  granted  when  the  dafendani  has  been 
legally  enjoined  from  dbing  what  the  relator  seeks  to  have  done. 

SeeTEOThK  BX  REL.  HUMPHREY  V,  SXTFERVTSORS 146 

AWABD :      ' 

See  Arbitration. 

B  ATTiMENT — Loan  of  shares  ofstoek^when  the  identical  eerUfcate  need  not 
be  returned. 

See  Barclay  v.  Culver. 
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BANKING  —  Ifdhonal  bank  —  ctctian  agaimt  it  for  taking  utury  —  toA^n  the 
usury  hoB  been  paid  within  the  meaning  of  tfhe  statute  —  U.  8,  It.  8.,  g  5198.1  1. 
This  action  was  brought  by  the  plaintiff,  a  receiver  of  the  property  or  one 
McRae,  to  recover  penalties  incurred  by  the  defendant,  a  national  bank,  by 
taking  unlawful  interest  from  the  debtor.  It  appeared  that  for  a  period  of 
fifteen  months, 'in  the  two  years  immediately  preceding  the  commencement 
of  the  action,  the  defendant  had  discounted  McRae^  notes  at  the  rate  of 
thirteen  per  cent  per  annum.  And  it  also  appeared  from  the  books  of  the 
bank  that  all  the  paper  so  discounted  had  been  paid,  except  the  note  last  dis- 
counted, as  the  balance  apparently  due  from  him  by  the  said  books  was  leas 
than  the  face  of  the  said  note. 

Held,  that  the  usurious  excess  had  been  paid  to  the  bank  within  the  mean- 
ing of  the  statute.    Morbhoubb  v.  Second  Nat.  Bank 6S28 

2.  A  baianee  due  from  a  depositor  on  an  unpaid  note  cannot  be  set  off 

against  the  penalties.]  That  the  balance  due  from  I^IcRae  could  not  be  set  off 
against  the  amount  due  from  the  bank  for  the  penalties.     Id. 

S.  National  banks  —  what  is  an  act  of  insoltency  within  section  5242  of 

Vie  United  States  Revised  Statutes  —  the  property  of  an  insolwnt  bank  cannot 
be  attached.]  In  this  action,  brought  upon  Ave  certificates  of  indebted- 
ness, amounting  to  $*.M,81>0,  issued  by  the  defendant,  a  National  bank 
located  and  doin?  business  in  Boston,  an  attachment  was,  on  November  19, 
1881,  issued  and  levied  upon  property  belonging  to  it  situated  in  this  State. 
The  day  before  theaervice  of  the  attachment  the  doors  of  the  bank  had  been 
closed  and  it  had  been  placed  in  the  possession  of  an  examiner  under  the 
authority  of  the  Bank  Department  of  the  United  States,  and  it  so  continued 
until  the  14th  of  March,  1882,  when  by  the  permission  of  the  comptroller  of 
the  currency,  it  was  allowed  to  resume  its  business.  Thereafter  it  continued 
in  the  management  and  transaction  of  its  affairs  until  the  twenty-second  of 
May,'  when  it  was  found  incapable  of  proceeding  with  its  business  and 
placed  in  the  hands  of  a  receiver.  It  appeared  that  at  the  time  when  the 
attachment  was  issued  the  assets  of  the  bank  were  sufficient  to  pay  its 
debts  and  liabilities,  exclusive  of  its  capital  stock.  On  the  day  the  attach- 
ment was  issued  the  defendant  had  failed  and  refused  to  pay,  upon  due 
demand,  divers  legal  debts  and  obligations  then  due  and  owing  by  it  to  dif- 
ferent persons. 

Held,  that  the  defendant  had  committed  acts  of  insolvency  witliin  the 
meaning  of  section  5242  of  the  United  States  Revised  Statutes,  proliibitinff 
the  issuing  of  attachments  before  final  judgment  against  the  property  of 
National  banks  which  have  committed  such  acts,  and  that  the  attachment 
should  be  vacated. 

It  seems,  that  any  act  proceeding  from  the  inability  of  the  bank  to  pay  its 
debts  as  they  fall  due  in  the  ordinary  course  of  business,  is  an  act  of  insolvency 
within  the  meaning  of  the  said  section. 

Market  Nat.  Bank  v.  Pacific  Nat.  Bank 00 

,  4.  Appeal  from  a  refusal  to  vacate  an  attachment — when  proper  after  paf^ 

ment  of  the  judgment.]  An  appeal  from  an  order  denying  a  motion  to  vacate 
an  attachment  may  be  taken  after  the  attached  property,  or  the  proceeds 
thereof,  have  been  applied  imder  an  execution  to  the  payment  of  the  judg- 
ment, provided  the  motion  to  vacate  was  made  before  the  property  had  be^ 
BO  applied.    Id, 

BANRXJPTCfY.  —  The  right  of  a  creditor  to  sue  the  bankrupt  reviws  imme- 
diately after  a  judgment  denying  his  application  for  a  discharge  —  it  is  not  sus- 
pended by  an  appeal  by  the  bankrupt  from  (he  judgment  denying  his  app^ation.'] 
The  right  of  a  creditor  of  a  bankrupt  to  maintain  an  action  against  him 
revives  immediately  upon  the  rendition  of  a  judgment  by  a  United  States 
District  Court,  denying  the  bankrupt's  application  for  a  discharge,  and  the 
right  to  bring  and  maintain  such  action  is  not  suspended  by  the  fact  tl^t  the 
banki*upt  has  filed  a  petition  to  review  the  said  judgment  in  the  United 
States  Circuit  Court,  and  that  the  proceedings  for  such  review  are  still 
pending.    Storks  t.  Pluscb 819 

• —  BiU  of  exchange -- one  apparently  liable,  indisriduaUy  cannU-4how  theU 
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he  intended  to  out  ae  an  agent  for  another  party  to  the  biQ —foreign  bankrupt 
proceedings — not  wUid  here  as  against  a  dUeen  who  took  no  part  therein. 

See  PHELF8 1^.  Borland 863 

Effect  of  a  discharge  granted  in  a  foreign  country  ds  O/gaifiet  eOigens  of 

this  country  — it  becomes  effective  tf  th^y  prove  their  debts  and  accept  their  pro- 
portion of  the  assets. 

SeePnKLPSV,  Bobland ^W 

BAB.—  Of  a  former  judgment.  ^ 

JSee  Eyjdknce.  ' 

BENBVOLENT  SOCIETIES. 

JSee  CORPOBATIONS. 

BE^XTEST  : 

See  Lboact. 

3IIXS  AND  IXOT^B,  —  Bm  of  exchange — ons  apparenUy  liable,  individu^ 
Jly,  cannot  nhow  that  he  intended  to  act  as  an  agent  for  another  party  to  the  b^U.^ 
1.  This  action  was  brought  against  the  drawer  of  a  bill  of  exchange,-  which 
was  drawn  in  New  York  upon  persons  residing  and  carrying  on  business  in 
Liverpool.  It  was  drawn  to  the  order  of  and  indorsed  by  the  drawer.  Upon 
the  trial  the  defendant  sought  to  prove  that  in  drawing  the  bill  he  acted 
as  the  agent  of  the  drawees,  and  that  the  plaintiffs  had  notice  of  this  fact 
when  they  received  it. 

Held,  that  as  there  was  nothing  upon  the  face  of  the  bill  or  in  the  signa- 
ture of  the  drawer  to  show  that  he  only  intended  to  become  a  party  to  the 
bill  in  his  capacity  of  agent,  the  evidence  was  properly  rejected. 

Phelfs  t.  Borland 863 

2. Foreign  bankrupt  proceedings —  not  vaUd  here  as  against  a  citizen  uiho 

took  no  part  therein,]  Before  accepting  the  bUl^the  drawees  became  bankrupt 
and  were  discharged  bv  their  creditors  by  virtue  of  a  compromise  accepted 
by  them,  as  prescnbed  by  the  English  bankrupt  act.  The  amount  due  upon 
this  draft,  as  also  the  amounts  due  upon  other  similar  drafts  which  had  been 
accepted  by  the  drawees  and  were  held  by  the  plaintiffs,  were  included  in 
the  schedules  prepared  by  the  bankrupts. 

In  these  proceedings  the  plaintiffs  proved  all  their  claims,  except  that 
founded  upon  the  draft  now  in  suit,  and  accepted  the  dividends  paia  upon 
them,  none  bein^'paid  upon  this  draft. 

Held,  that  as  the  plaintiffs  were  citizens  of  this  State,  and  as  they  had  not 
proved  or  received  a  dividend  upon  this  claim,  the  drawer  could  not  set  up 
the  discharge  of  the  drawees  in  the  English  bankruptcy  proceedings  as  a 
defense  to  this  action.    Id. 

8. Bankrupt^/ —  effect  of  a  discharge  granted  in  a  foreign  country  as 

against  citizens  of  this  country  —  it  becomes  effective  if  they  prove  their  debts  a/nd 
accept  their  proportion  of  the  assets.]  This  action  was  brought  by  the  plain- 
tiffs, residents  and  citizens  of  the  United  States,  upon  a  bill  of  exchange, 
payable  in  London,  drawn  in  New  York  by  the  defendant  upon  and  accepted 
by  a  firm  residing  and  doing  business  in  Liverpool.  After  the  acceptance 
of  the  bill  the  draweesf  became  bankrupt  and  were  discharged  by  their  cred- 
itors by  virtue  of  a  compromise  accepted  by  them  as  prescribed  by  the 
English  bankrupt  act.  The  plaintiffs  proved  the  indebtedness  due  upon 
the  draft  in  those  proceedings  and  accepted  their  proportional  part  of  the 
composition  paid  by  the  drawees. 

Held,  that  by  so  doing  they  rendered  the  discharge  acquired  by  the  drawees 
a  complete  and  effectual  extinguishment  of  the  debt  and  thereby  released 
the  defendant,  the  drawer,  from  all  liability  upon  the  draft. 

It  seems,  that  if  the  plaintiffs  had  not  proved  the  debt  and  accepted  the 
composition  the.discharge  would  have  been  ineffectual  as  to  them. 

Phelps  v.  Borland 866 

Draft  —  indorsement  of,  by  a  married  tooman — tehen  the  m4Ji/y  show  thai 

she  received  no  consideration  for  so  doing. 

See  The  Produce  Bank  v.  Bache ^  851     t 
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Draft  discounted  upon  thsfaiih  ofgoodB  Mpped  by  the  dra/u>er^f^en 

the  pa/rty  dMcounting  it  acquires  an  equitable  Uen  upon  the  proceeds  of  the  goods. 

See  Flour  City  Na.t.  Baxk  t?.  Garfield 579 

Gift  mortis  causa  —  delivery  —  a  cheek  of  one  about  to  die  is  not  a  xioM 

gift  mortis  causa. 

iSsd  Matter  OP  Smtther 6S9 

Action  —  miLstbe  brought  by  ths  real  party  in  interest — an  agent  holding 

comtnercial  paper  for  collection  cannot  sue  thereon. 

See  Iselin  v.  Rowlands 488 

National  bank  —  action  against  it  for  taking  usury  —  when  the  usury  has 

been  paid  within  ilie  ineaning  of  the  statute —  a  balance  due  from  the  depositor  on 
an  unpaid  note  cannot  be  set  off  dg/iinst  tfie  penalties —  U.  S.  B.  K,  §  5198. 

See  Morehouse  v.  Second  Nat.  Bank (28 

BOOKS  OF  ACCOUNT  — Evidence--- mercantile  books  of  account  — what 
must  be  shown  to  auihoruse  their  reception  as  evidence  in  favor  of  the  party  keep- 
ing them. 

See  Ives  v.  Waters ••••..  297 

See  AccouOTiNQ. 

BREACH  OF  CONDITION  — Proe^/^/. 

See  Evidence. 

BRIDGE  —  Careless  use  of. 
See  Negligence. 

BROOKLYN  : 

See  Municipal  Corporations. 

BROOKLYN  TRX7ST  COMPANY  —  Letters  of  administroition^  eor^fiietkiff 
rights  of  tlie  public  administrator  of  Kings  county  and  the  Brooklyn  Trwi  Oou^ 
party  —  which  is  entitled  to  priority, 

iS^GoDDARD«.  Abbott «.  4U 

BURDEN  OF  PROOF  : 

See  Eyidenoe. 

CARRIER: 

See  Railroad. 
Corporation. 

CASE  AND  'ETLS^'STION^— Appeal— setttffnMnt  of  ease— right  of  iks 
r^eree  to  make  additional  findings  upon  the  request  of  ike  parties  —  waiter  af 
irregukmty. 

See  Welch  v.  Preston ; 808 

WJien  a  resettlement  of  it  wiU  be  ordered — Vie  evidence  sJundd  not  be  set 

forth  in  hflBc  verba  —  Rule  Mo.  84, 

^  Smith  «J.  N.  Y.  C.  and  H.  R  R  R.  Co 144 

The  judge  or  referee  must  sign  and  order  ihem  to  be  annexed  to  the  roU  — 

Bute  86  —  evidence  must  not  be  set  forth  in  haec  verba  —  Rule  34. 

See  McNiSHtJ.  Bowers i 214 

Failure  of  the  appellant  to  serve   the  printed  papers  —  what  easts  an 

aUotced  upon  a  motion  made  under  Rule  No.  40. 

See  Sprague  v.  Richards 248 

See  Exceptions. 

CATTLE  —  Rail/road  corporation  —  liability  of  for  cattle,  in  whatever  teay 
injured,  because  of  its  failure  to  maintain  fences  on  the  sides  of  its  tracks  — 1860, 
chap.  140,  §  44— 1864,  chap.  282,  6  8. 

/S«J  Knight  t;.  N.  Y.,  L.  E.  and  W.  R  R  Co 411 

CAUSA  MORTIS : 

See  Mortis  Causa. 
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a  e<mrUfn(H'tial  ie  p&raanaUy  liable  thertfor--  Codecf  OwilJhroeeduu,  g§  2007, 
1129,  8268. 

See  Matteii  of  Leart 894 

PrcbcUce^jHAJoer  ofihe'court  to  eoneider  the  weigM  of  evidence  inpraceedr 

inge  by  certiorari  —  Section  2140  of  the  Code  of  CivU  Procedure  ie  not  appUcahle 
to  jffToceediTigs  commenced  prior  to  September  1,  1880. 

See  People  ex  rel.  Dbeybt  «.  Fnus  CoMiaaaiOKBB8. .  876 

CHALLENGE: 

SeelviAJ^ 

/S80  JUBT. 

OHABOE: 

See  Leoact. 

CHABTEB  PARTY: 

See  Shiffiko. 

CHATTEL  MOBTGAGB: 

See  MoRTGAOB.  » 

CHECK: 

See  Bn.L8  Ain>  Notb8i 

CHILD: 

See  Parent  and  Child. 

See  INFANTS. 

ClJLnSB'~Tore(d  property ---detmidnaUon^. 
See  Real  Property. 

ULEBX.'-OfcouTUiee. 

See  County  Clerk.  ^ 

CLIENT; 

See  Attorney  and  Client. 

CL0X7D  TTPCN  TITLE: 

iSctf  Equity. 

CCDE  CF  PB.0CEDT7SE  —  §  IdS—Serviee  qf  a  eummone  upon  a  non^reti- 
dent  infant  defendant  under, 

S06  U6meIns.  Co.  v.  Head 409 

§  186,  evJbd.  5  — Summons  —  service  of,  upon  unknown  owners — requir 

sites  of  such  service,  under  subd.  5  of  section  l^  of  the  Code  of  Procedure  as 
emended  tn  1860. 

See  Piser  o.  Logkwood 6 

[See  table  of  sections  cited,  ante,  in  this  yolume.] 

CODE  OF  CIVIL  PB.OCEDTJBE  — I  IT  —  Surrogate  ^  power  of,  to  order 
a  rrference — referee^ s  report  —  becomes  absolute  unless  exceptions  areJUed  thereto 
as  retted  by  General  Rule  No.  30—  Oode  of  Oivil  Procedure,  §  2546. 

See  Matter  of  Lefpinowbll 528 

§  66  —  Attorney  —  Uen  of,  upon  ?iis  clienCs  cause  cf  action. 

See  PiERSON  V,  Safford 521 

§  305  —  Statute  of  limitation — wJuU  is  a  sufficient  written  acknowledg- 
ment of  the  debt,  within  section  395  of  the  Oode  of  Civil  Procedure. 

See  De  Freest  v,  Warner 94 

§S  410-414  —  Statute  of  UmiicUions — effect  of  the  limitations  prescribed 

by  the  Oode  of  Civil  Procedure  upon  causes  <f  action  existing  cU  the  time  of  its 
adoption  —  a  legacy  must  be  demanded  before  an  action  will  lie  therefor  —  2  A  S. , 
IH  §9;  Oode  of  Civil  Procedure,  %  lSi9  — when  the  statute  only  runs  from  tJve 
time  the  party  had  actual  Icnowledge  qf  his  rights. 

iS^  Drake  9.  WiLKiB 537 
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§§  414,  452 — Beeeivers  of  insolvent  earporatums — aeeounHng  by  tkem — 

may  be  revived  and  eontiniied  against  their  executors, 

iS00  Matter  OF  Columbian  Ims.  Co 8tt 

§  440  —  Summons  — -  contents  of  order  direetinff  its  sertioe  upon  a 

non-resident. 

SeeO'NRiLv,  Bbndeb 204 

§  453. — Receivers  of  insolvent  eorporcUions  —  aeeounUng  by  them  —  ma§f 

be  continued  arid  revived  against  their  executors. 

See  Matter  of  Columbian  Inb.  Co SIS 

§  631  —  Mismanagement  of  corporate  affairs  by  its  officers — when  a  stock- 
holder may  bring  an  action  against  the  company  and  them  —  w?ien  he  may  on  Me 
own  motion  be  made  a  party  defendant  to  an  action  brought  by  the  company 
against  vts  officers— Code  of  Civil  Procedure,  §  521. 

See  Ithaca  Gas-Lioht  Co.  v.  Treman 818 

%b'^  — Judgment— how  pleaded— Code  of  CivU  Procedure,^  533  — 

action  of  foredosure  — judgment  for  deficiency  —  cTitry  cmd  docket  thereof  upom 
the  report  of  Hie  referee  —  a  failure  to  have  his  report  confirm^  is  a  mere 
irregularity. 

See  Springstebnb  v.  Gillette 860 

§  549,  subd,  3  —  Order  of  arrest  under  —  cannot  be  granted  in  an  action 

to  recover  property,  forfeited  because  used  for  lottery  purposes  —  PenaZ  Code^ 
%  382. 

See  People  v.  Phillips 55S 

§  608  —  Injunction  —  it  may  be  issued  to  restrain  interference  with  the 

plaintiff's  possession  in  an  action  to  determine  claims  to  real  estate — Code  of 
Civil  Procedure,  %  1638.  ' 

^  StAMM  17.  BOSTWICK 70 

§  636 — Attachment  —  affidavit  made  by  the  plaintiff's  attorney — sourcee 

ef  his  knowledge  must  be  stated. 

See  Cribbeni^.  Schillingbb 848 

§§  682,  683 — Attachment  —  amotion  to  vacate  it  may  be  made  after  the 

entry  of  judgment. 

See  Parsons  v.  Spraoub 19 

§757  —  JRevival  of  action  upon  a  motion — poioer  of  the  court  to  eonHnus 

the  proceedings  and  order  tliat  evidence  already  heard  and  taken  stand  good  t» 
the  cause  as  revived. 

See  Wood  v.  Flynn 444 

§  829  —  TJve  wife  of  an  heir-at-law  contesting  the  probate  of  a  wiU  of  real 

property  is  interested  in  the  event  —  she  cannot  testify  as  to  personal  traTuaeUons 
with  the  deceased —  w?iat  are  personal  transactions. 

See  Stkele  v.  Ward 655 

§  829  —  Evidence  —  what  testimony  is  inadmissible  as  relating  to  a  per- 

sonal  transaction  with  a  deceased  person. 

See  Pease  v.  Barnett 595 

§  829  —  Evidence  —  deposition  of  a  party, taken  before  the  trial — when 

it  may  be  read  in  evidence  after  the  death  of  the  adverse  party. 

/SS^  Macdonald  v.  Woodbury 86 

§  834 — Evidence  —  physicians  —  admissibility  of   their  testimony  as  to 

the  mental  condition  of  their  patient. 

See  Steele  v.  Ward 555 

§872 — Excimination  of  a  party  before  trial  —  sufficiency  of  the  affidavits 

upon  which  the  motion  is  made — privUeges  of  the  witness  as  to  refusing  to  aneteer 
iiiU  be  enforced  by  the  court  upon  the  examination. 

See^OQGv.  FiSK ^(fl 

%S72— Examination  of  a  party  btfore  trial  as  to  his  receipt  of  teiegfxtma, 

0to»  — when  it  should  be  allowed. 

See  Babdy  V,  FwrsBS 08 
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CODE  OF  CIVIL  PBOCEBXTBE  —  QmHn/ued.  yio. 

§877 — Exo/minatian  of  a  party  before  trial — the  reMenee  or  office 

mUreu  of  the  appHcarWi  attorney  mtiet  be  stated  in  the  moving  aJjMaviis. 

See  Van  Roy  v.  Harriott ,  77 

§  984  —  Place  of  trial— ie  to  be  determined  by  the  residence  and  not  the 

domicU  cf  the  parties  —  rigM  of  the  wife  to  have  a  domicii  apart  from  Tier 
husband. 

See  Ltonv.  Lton 455 

§  1000  —  A  County  Court  cannot  order  exceptions  to  be  heard  in  the  first 

instance  at  the  General  Term. 

SeeJoKsaoNv.  N.  Y.,  O.  and  W.  R.  R.  Co 166 

§1013 — Compulsory  rrference  —  can  only  be  ordered  where  the  trial 

requvres  ^  examination  of  a  long  account. 

See  O'Reilly  v.  City  of  Kingston 508 

§  1018  —  Power  of  referee  to  aUow  amendm^ents  to  a  complaint. 

Bee  B^NAPP  v.  Fowlkr 512 

§  1041  —  Grand  and  petit  jurors  —  wJiat  obfeciions  to  the  validity  of  the 

kuM  under  which  they  were  selected  cannot  be  raised  by  the  prisons  upon  his 
trial 

SeeFEOFhEv.  Pbtrba 98 

^§  1228,  1229  —  Action  for  a  divorce  —  the  reference  of  the  issues  must 

he  tohear  and  determine  the  same — form  of  the  order — power  of  the  court  upon 
an  application  for  judgment  upon  his  report. 

iS00  McCleary  «.  McClbary 154 

§  1881  —  Death  of  a  Judgment  debtor  —  application  for  leave  to  issue  an 

^amsuiion  upon  the  judgment  —  contents  of  the  moving  papers. 

See  Wadlby  v.  Davis .*  570 

§  1891  —  Exemption  from  execution  —  when  it  is  waived  by  a  failure  to 

mrt  it. 

See  Russell  v.  Dban 242 

§  1581  —  Attorney  —  lien  of  upon  his  cUenCs  cause  of  action —  Code  of 

OsvU  Procedure,  §  66 — what  claim  docs  not  constitute  a  "  counter-claim." 

See  PiERSON  V.  Safford 521 

§  1538  —  Partition  —  when  an  action  may  be  maintained  by  tenants  in 

remainder. 

See  Hughes  v.  Hughes 849 

§  1638—  Iiyundion  —  it  maybe  issued  to  restrain  interference  with  the 

plaintiffs  possession  in  an  action  to  determine  claims  to  real  estate  —  Code  of 
Civil  Procedure,  §  603. 

See  Stamm  v.  Bostwick 70 

§  1819  —  Statute  of  limitations  —  effect  of  the  limitatio?is  prescribed  by 

the  Code  of  Civil  Procedure  upon  causes  of  action  existing  at  t/ie  time  of  Us 
adoption  —  a  legacy  must  be  demanded  before  an  action  will  He  tJiertfor  —  2  R. 
A,  114,  §  9  —  Code  of  CivU Procedure,  §S  410,  414  -  wJien  Vie  statute  only  rune 
from  the  time  the  party  Jiad  actwd  knowledge  of  his  rights. 

Seel>\\\x&v.  WiLKiB 587 

§  1918  —  Justice's  Court — has  no  jurisdiction  over  an  action  brought 

upon  one  of  its  judgments  which  has  been  made,  by  the  filing  and  docketing  of 
a  transcript  thereof,  a  judgment  of  the  County  Court  —  Code  of  Civil  Pro- 
eedure,  ^i  1913,  3017. 

See  Baldwin  v.  Roberts 168 

§  1 953  —  Action  to  try  title  to  offlce — right  of  the  relator,  after  judgment 

in  his  favor,  to  recover  the  salary  received  by  the  defendant  —  Jww  he  should 
plead  his  claim. 

See  People  ex  rel.  Swinburne  v  Nolan 484 

— —  §  2007  —  Certiorari  —  liability  of  the  unsuccestftU  party  for  costs  —  the 
president  of  a  court-martial  is  personally  IkMe  therefor —  CmIc  of  CivU  Pro- 
cedure, §§2129,  3358. 

See  Matter  of  Lbary :,^,  894    t 
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CODE  OF  CIVIL  PBOCEDTTBE  —  Om^t'TiiMd.  pifls. 

^2129—  Certiorari-^  UabUUy  of  the  un8U4!CMtful  party  for  eosU — the 

president  of  a  court-martial  is  personally  liable  therefor —  CMe  of  OivU  Pro- 
cedure, §§  20U7,  8258. 

See  MATTER  OF  Least 894 

§  2140  —  Practice  ^  power  of  the  court  to  consider  the  weight  of  evidence 

in  proceedings  by  certiorari — section  2140,  Code  of  Civil  Procedure  is  not  appU- 
cable  to  proceedings  commenced  prior  to  September  1,  J  880. 

See  People  ex  rel.  Dreybt  v.  Fire  Commissioners 378 

§  2288  -—  Summary  proceedings  for  holding  over  after  exniration  of 

term  —  return  of  precept — i^  cannot  be  made  returnable  the  day  after  U  teas 
issued. 

See  LuHRS  v.  Commors 468 

8  2496 — Surrogate  disqualified  from  acUna  by  reason  of  his  hamng  been 

attorney  for  the  testator  at  the  time  of  Jus  death — M  is  not  dUquaUfied  because 
he  may  be  called  as  a  vniness  by  the  contestants. 

/S<0e  People  e.  Weiant 475 

%^4&  — Surrogate— power  of  to  order  a  rrference — referees  report 

becomes  absolute  unless  exceptions  are  filed  thereto,  as  required  by  General  uule 
No.  80  —  Code  of  Civil  Procedure,  %  17. 

See  Matter  of  Leffinowell 528 

§8  2739,  2740  —  Executor  — a  claim  oriqiivaUy  existing  in  favor  of  an 

executor  against  the  estate  of  the  dececued  must  be  presented  to  the  surrogate  for 
alloicance,  although  it  is  held  at  the  time  by  an  assignee. 

See  Snyder  t>.  Snyder 188 

§  2870  —  Justice  of  the  peace  —jurisdiction  of  over  an  action  commenced 

by  tJie  issue  of  a  summons  and  an  order  of  arrest,  not  affected  by  the  order  being 
vacated—  Code  of  CivU  Procedure,  §§  2877,  2901,  2902. 

See  McNeary  v.  Chase 401 

|§  2901,  2902  —  Justice  of  the  peace  — jurisdiction  of  over  an  action  com-- 

tncnced  by  the  issue  of  a  stimmons  and  an  order  of  arrest,  not  affected  by  the 
order  being  vacated—  Code  of  Civil  Procedure,  §  2877. 

See  McNeary  v.  Chase 491 

§8017  —  Justice's  Court — has  no  jurisdiction  over  an  action  brought 

upon  oii>e  qf  its  judgments  whicJt.  has  been  made  by  the  filing  and  docketing  of  a 
transcript  thereof,  a  judgment  of  the  County  Court —  Code  of  CivU  Procedure, 
§  1918. 

5l5«  Baldwin  «.  Robeuts 168 

§  3228  —  Costs — when  a  claim  to  real  property  arises  upon  the  piteadingit. 

See  Green  v.  Village  of  Canandaigua 808 

§  3229—  Costs—  right  of  a  public  officer,  in  whose  favor  a  judgment  ie 

entered,  to  increased  costs—  Code  of  Civil  Procedure,  %  3258. 

See  Smith  v.  Cooper 895 

S  8234  —Costs — right  of  the  defendant  to  costs^  when  the  plaintiff  recovers 

upon  some  only  of  several  sejy  irate  causes  of  action  set -forth  in  the  complaiTU, 

See  Cooper  v.  Jolly 394 

§  3253 —  Costs — extra  allowance — a  demurrer  is  a  defense  within  the 

Tncaning  of. 

ife«  New  York  Elevated  R.  R.  Co.  v.  Harold 466 

§  3253 —  Extra  allowatice  —  it  cannot  be  granted  when  the  value  of  the 

!*yhjeci~matter  involved  is  not  shown. 

See  People  v.  Genesee  Valley  Canal  R  R.  Co 568 

§  8258  —  Certiorari  —  liability  of  the  unsuccesrful  party  for  costs  —  the 

prendent  of  a  court-martial  is  personally  liable  therefor — (^de  of  CivU  Pro- 
cedure, §§2007,2129. 

See  Matter  of  Lea RY , 894 

§  8258 —  Costs— right  of  a  public  officer,  in  whose  favor  a  judgment  ii 

entered,  to  increased  costs—  Code  of  Civil  Procedure,  §  8229. 

See  SMiyH  v.  Cooper 895 

[See  table  of  sections  cited,  ante,  in  this  Yolame.] 
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OODB  OF  OBOONAL  PB00EBX7B&— 856— i\i^2(ifYVfiy--MMim2i0«M{ 
fw  grand  larceny  may  be  .fiund  gtiiUy  qf.peiU  larceny  in  the  Court  of  Beaiom. 

JSceFEOFWtv.  MoTAMBinBr 006 

§  288 — Orandjurort — objeetioni  to  the  eon$UtHtionalUy  of  th$  law  under 

uihUh  they  uere  draton — when  eueh  of^fcctiong  cannot  be  raieed  by  a  pereon 
Add  to  awsU  the  action  of  euehgrand  Jury — quathing  of  the  indictnient — chdU 
lenge  to  the  pinei  or  array — dnecharge  of  the  panelby  the  juried. 

SeeF&OFLBv.  Fitzfatrick 488 

§  *i93 — Indictment  —  ametidment  of,  as  to  the  kind  of  artidee  Men — 

uihen  not  allowed. 

iStoPBOPLBV.  P0T7CHBR •. 576 

^ASStl^Oriminal  trial -^  the  prieoner'e  counsel  muet  be  notified  before 

fwrther  inetructione  aregiven  to  a  iury  which  hoe  once  retired. 

See  Pboplb  v.  Cabsiano 888 

8§  465,  Ae6— Practice --motion  for  a  new  trial  in  a  capital  caee^Oode 

ef  Oriminal  Procedure,  %%  465,  466  and  517  — tcAoT  muet  be  ehown  tohu^  the 
eourt  in  making  the  order— appealability  of  such  order  to  the  OeneralTerm. 

See  Pboplb  v.  Hotbt 864 

§  517  —  Practice  —  tnotio9i  for  a  new  trial  in  a  capital  case —  Code  of 

Criminal  Procedure,  g§  465,  466  and  517  — what  must  be  shown  tojuetifjf  the 
eourt  in  making  the  order— appealability  of  such  order  to  the  Oeneral  Iwm, 

SeeTBOFhRt.  Hotet 864 

[See  table  of  flections  cited,  ante,  in  this  yolume.1 

COLULTEBAL  BBOXmiTT: 

iSMEquiTT. 

OOLLEOES : 

See  AORICXTLTURAL  COLLBQBfl. 

Medical  Collbgeb 

OOHKISSIONEBS  OF  HIGHWAYB : 

See  Highways. 

OOMIOSSIONS—  Assignee  jor  the  benefit  qf  eredHon—his eommiseione are 
to  be  computed  upon  the  moneys  actually  reeeined — 1877,  chap,  466,  §  86,  at 
emended  by  section  7  of  chap,  818  of  1878. 

iS60  Matter  of  Fultoit 868 

OOUMITTEE  OF  A  LTJKATZO: 

See  IsiiAJsnt, 

OOMPANT: 

See  CORPORATIOH. 

OOMPEKSATION: 
See  Salary. 

COMPLAINT: 

See  Pleading. 

OOMPOTJNDINa  A  FELOinT—  If  Am  the  partiee  are  not  in  pari  deUcto. 

See  Haynbsv.  Rudd •.  887 

OOHPTBOLLEB : 

See  Taxes. 

CONOUBBENT  BEMEDT  AT  LAW  AND  IN  EaXJITr : 

See  Limitation  of  Aotions. 

CONDITION  —  Proof  qf  breach  qf. 
See  Evidence. 


In  Insurance  poUey, 

See  Insurance. 
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OONTIJOT  OF  IaAWB^  Contract — is  to  bs  gowmed  by  ih$  late  qf  iheplae$ 
of  its  p^annanee  —  whm  the  question  cuUfwhcU  law  is  to  ffooern^itUd  be  nUh 
nUtted  to  fhe^ury, 

isee  SniLLTTO  V,  Rsdtekeno 84< 

COlSta-RESa  —  Actof. 

See  United  States  Statutes. 

United  States  Reyisbd  Statutes. 

CON&tDERATlOJH  —  Failure  of -- draft — indorsement  qf,  by  a  married 
tDoman  —  tolien  she  may  show  that  me  received  no  eonsidercUionfor  so  doing. 

See  The  Pkoduck  Bank  e.  Bache 351 

CONSTITUTIONAL  LAW— (Traruf  and  petit  jurors— what  ohjecUons  U 
the  validity  of  the  laws  under  which  tJufy  were  selected  cannot  be  raised  by  the 
prisoner  upon  his  trial.  ]  1.  The  appellant  upon  being  arraigned  upon  an  indict- 
ment charging  him  with  grand  larceny  filed  a  wiitten  plea  or  objection  setting 
forth  in  effect  that  the  list  of  jurors  from  whom  the  names  of  the  grand  jury- 
by  whom  he  was  indicted  were  selected  was  not  prepared  by  the  supervisors 
01  the  county  of  Albany  as  required  by  law,  but  was  prepared  by  the  recorder 
of  the  city  of  Albany  in  pursuance  of  the  authority  conferred  upon  him  by 
chapter  532  of  1881,  which  amended  section  1041  of  the  Code  of  Civil  Pro- 
cedure; that  the  said  act  was  a  violation  of  section  18  of  articled  of  the 
Constitution  prohibiting  the  passage  of  a  private  or  local  bill  for  the  selecting 
and  drawing  of  graad  or  petit  jurors,  for  the  reason  that  the  said  act  was  not 
reported  to  the  legislature  by  commissioners  appointed  pursuant  to  statute  to 
revise  the  law ;  that  it  was  for  that  reason  void,  and  the  persons  selected  and 
summoned  under  it  did  not  constitute  a  grand  jury  within  the  meaning  of 
section  6  of  article  1  of  the  Constitution.  The  district  attorney  having 
replied  and  the  prisoner  rejoined,  the  court  refused  to  receive  evidence 
offered  by  the  prisoner  to  prove  the  facts  set  up  in  the  plea. 

Held,  no  error. 

^lotions  made  by  the  prisoner  to  set  aside  and  to  quash  the  indictment 
upon  the  same  grounds  were  denied. 

ITeldf  no  error. 

The  prisoner  having  pleaded  guilty  the  trial  was  moved,  whereupon  he 
objected  to  the  panel  of  petit  jurors  upon  the  ground  that  the  act  (chap.  5^ 
of  1881),  which  provided  that  the  recorder  of  the  city  of  Albany  should  diB> 
charge  the  dtities  theretofore  imposed  upon  the  supervisor  and  assessor  of 
each  of  the  wards  thereof,  was  unconstitutional  and  void  for  the  reasons 
before  stated. 

Held,  that  the  court  properly  overruled  the  objection. 
People  V.  Pbthba ; 96 

2.  Grand  jurors — directions  to  the  constitutionality  of  the  law  under 

which  theu  were  drawn — when  such  objections  cannot  be  raised  by  a  person  held 
to  await  the  action  of  stich  grand  jury."]  The  defendant  had  been  hdd  to 
await  the  action  of  the  grand  jury  to  be  convened  at  the  May  term  of  the 
Albany  Oyer  and  Terminer.  Before  the  grand  jurors  were  sworn  the 
defenaant  appeared  by  counsel  and  filed  a  paper  objecting  to  the  grand 
jurors,  upon  the  grounds  that  they  ha(^  been  selected  under  an  unconstitu- 
tional law  and  had  not  been  drawn  from  the  grand  jury  box  of  the  county, 
but  from  the  petit  jury  box,  and  prayed  tlie  court  to  discharge  them.  By 
consent  the  motion  stood  over  without  prejudice  to  the  defendant's  rights, 
or  to  the  right  and  duty  of  the  court,  the  objection  to  any  indictment  wliich 
might  be  found  to  be  considered  and  determined  with  the  same  force  and 
effect  as  if  decided  prior  to  the  organization  of  the  grand  jury.  An  indid- 
ment  was  found  against  the  defendant.  Some  three  months  thereafter  an 
order  was  made  in  the  said  Oyer  and  Terminer  directing  that  as  to  this 
defendant  the  body  impanneled  as  a  grftnd  jury  be  set  aside  and  divchaiged 
as  of  the  date  of  the  first  presentation  of  the  objections;  that  the  said 
indictment  against  him  be  not  received  and  stand  as  quashed;  that  such 
order  take  effect  as  of  May  seventh;  that  nothing' therein  was  to  affect 
the  action  of  the  said  grand  jurors  as  to  persons  not  liaving  made  such 
objections. 

Held,  that  the  oMer  was  obviously  inconsistent,   as  a  grand  jury  could 
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not  be  discharged  as  to  some  of  the  persons  indicted  and  remain  as  to  the 
others,  nor  could  a  grand  jury  be  discharged  retroactively  as  was  attempted 
to  be  done  by  this  order.    People  v.  Fitzpatrick 498 

8. Quashing  of  the  indictment.]    That,  even  assuming  the  order  to  have 

been  made  on  the  seventh  day  of  May,  there  was  the  further  difficulty  that 
it  Quashed  or  set  aside  an  indictment  which  had  not  then  been  found. 

The  objections  raised  in  this  case  were  precisely  the  same  as  those  raised 
in  the  Pelrea  case,  in  which  the  Court  of  Appeals  held  that  where  an 
indictment  had  been  found,  by  a  grand  jury  drawn  under  the  same  law  and 
in  the  same  manner  as  the  one  whose  action  was  now  questioned,  it 
should  not  be  quashed  upon  defendant's  motion. 

,  UeUi,  that  the  fact  that  in  this  case  the  objections  were  raised  and  the 
motion  to  quash  was  made  before  the  indictment  was  found  did  not  furnish 
a  reason  for  sustaining  the  order;  that  an  indictment  cannot  be  quashed 
before  it  is  found.    Id. 

4. Challenge  to  the  panel.or  ttrray.]    That  the  paper  filed  was  in  effect 

a  challenge  to  the  panel  or  array,  and  was  forbidden  by  section  288  of  the 
Code  of  Criminal  Procedure. 

5. Discharge  of  iJie  panel  by  the  justice —  Code  of  Criminal  Procedure, 

§288.]  That  the  discharge  of  the  panel  could  not  be  sustained  under  the 
provisions  contained  in  t.ie  said  section,  which  authorizes  the  court  "in 
Its  discretion  *'  to  discharge  the  panel  for  the  reason,  among  others,  that  the 
required  number  of  ballots  was  not  drawn  from  the  grand  jury  box  of  the 
county,  because; 

1st.  If  it  was  a  wise  exercise  of  his  discretion  to  discharge  the  panel  as 
to  the  defendant,  the  same  discretion  would  have  required  him  to  discharge 
it  as  to  all  the  persons  indicted  by  it. 

2d.  That  as  the  Court  of  Appeals  had  decided  in  the  Petrea  case  that 
indictments  found  bjr  such  a  grand  jury  were  valid,  it  was  an  improper 
exercise  of  the  discretion  vested  in  the  judge  to  set  aside  a  panel. 

The  subject  of  the  appealability  of  the  order  was  not  considered.    Id, 

Art.  8,  §  IS  — Potber  of  the  legislature  to  anUhorize  the  common  council 

ef  m  city  to  fix  salaries — Patrolmen  of  a  city  police  force  are  not  public  officers 
within  the  meaning  of  the  constitution — 1877,  chap.  459. 

See  Shanley  v.  City  op  Brooklyn 896 

Art.  10,  §  d  —  Bem/nal  from  office  tshere  the  law  affixes  no  term  thereto — 

by  whom  the  power  is  to  be  exercised— 1S7S,  chap.  dO^— Const,,  art,  10,  §  8. 

/S^ Bergenia.  Powell 488 

00NSTBX7CTI0N  —  Cf  contact. 
See  Contract. 

QfwiU. 

See  Will. 

Cf  guaranty,  a 

See  Guaranty. 

Cf  Statute, 

See  Stattjtr. 

OONSUL  —  Acknowledgment  btfore. 
See  United  States  Consul. 

COJ!rrW£:PT  —  Practice  — writ  of  distriuzsa  — power  of  the  court  to  compel  a 
corporation  to  answer  for  a  coniempt.'\  Where  a  corporation  has  failed  and 
refused  to  comply  with  the  terms  oi  a  judgment  recovered  against  it,  the 
Supreme  Court,  at  Special  Term,  has  power  to  make  an  order  directing  a 
wnt  of  distringas  to  issue,  compelling  the  corporation  to  appear  and  answer 
as  to  the  contempt  alleged  tx>  have  been  committed  by  it. 

Hills  v,  PeekSkill  Sayings  Bank 546 

Commitment  of  a  party  for  contempt — attendance  of  such  a  party  upon 

ihe  court  upon  an  appHcationfor  his  discharge—  such  attendance  does  not  entitle 
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him  to  daim  the  privilege  of  a  toitness  and  freedom  from  arreti  tohSe  so  in 
attendance. 

5mMurad9.  Thomas 31 

CONTBJLUT  ^  Ante-nuptial  agreement — raiifieatton  of  it  by  an  infant  vcife 
after  she  becomes  of  ago-^power  i^eserued  to  her  of  devising  the  property  — abso- 
lute ownership  must  vest  toitftin  the  duration  of  Uves  existing  when  the 
agreernent  was  made,]  \.  The  defendant  Hotchkiss  having  made  a  general 
assignment  containing  preferences  to  the  plaintiffs,  the  defendant.  The 
Geneva  National  Bank,  a  general  creditor,  cont^'sted  in  this  action  the 
amounts  due  to  the  creditors  constituting  the  second  preferred  class.  These 
creditors  were  children  of  the  assignor,  and  the  debts  were  claimed  to  be  due 
to  them  for  property,  both  real  and  personal,  to  which  they  were  entitled 
under  the  will  of  their  motlier,  and  which  had  been  received  and  not 
accounted  for  by  him.  Prior  to  the  maniage  of  the  assignor  and  on  April 
29.  1844,  an  ante-nuptial  agreement  was  entered  into  between  him  and  his 
intended  wife,  Lucretia  Oaks,  who  was  then  under  the  age  of  twenty-one 
years  The  agreement  provided  that  all  her  property,  both  real  and  per- 
sonal, was  to  be  conveyed  to  a  trustee;  that  she  should  receive  for  and 
during  her  natural  life,  and  free  from  all  control  of  her  husband,  the  rents 
and  profits  thereof;  that  upon  her  death  the  trustee  should  stand  seized  for 
the  use  of  her  husband,  if  he  survived  her,  and  if  not  for  the  use  and 
benefit  of  her  heirs,  subject  to  a  power  reserved  to  the  said  Lucretia  to 
give  and  devise,  notwithstanding  her  coverture,  the  said  premises  to  and 
among  her  husband  and  their  issue,  or  to  him,  or  to  such  issue  or  any  of 
them,  in  such  shares  and  proportions  tkd  to  her  should  seem  meet.  Such 
gift  or  devise  to  take  effect,  and  the  estate  so  given  and  devised  to  vest  in 
tne  devisees  named,  as  the  same  should  be  to  them  given  and  devised  upon 
her  death.  ^ 

The  wife  died  in  1855,  leaving  her  husband  and  five  children  her  surviv- 
ing, and  a  last  will  and  testament,  made  in  January,  1850,  by  which  she 
bequeathed  the  property  named  in  the  ante-nuptial  agreement  to  her  chil- 
dren, and  appoint ea  her  husband  her  executor  and  the  guardian  of  the 
children.  The  will  was  proved  and  letters  testamentary  were  issued  to  the 
husband,  who  took  possession  of  the  property,  both  real  and  personal,  and 
applied  the  rents,  issues  and  income  thereof  to  his  own  use. 

It  appeared  that  the  trustee  never  took  possession  of  the  property,  but 
that  the  rents,  issues  and  profits  were  collected  and  used  by  the  wife  and 
her  husband.  The  referee  charged  the  husband  with  the  amount  of  the 
rents  and  profits  of  the  real  estate,  and  with  the  amount  of  the  personal 
property  which  came  into  his  hands,  and  which  constituted  the  personal 
estate  of  the  wife  prior  to  her  marriage. 

Held,  that  although  the  ante-nuptial  agreement  was  voidable  by  reason 
of  the  infancy  of  the  intended  wife,  and  although  the  burden  of  provin|^  that 
she  had  ratified  it  after  attaining  her  majority  rested  upon  those  claiming 
under  the  agreement,  yet  as  sufncieni  proof  of  such  ratification  was  eiven, 
the  agreement  was  vahd,  as  against  the  creditors  of  the  husband,  and  pre- 
vented them  from  claiming  that  he  was  entitled  to  receive  the  rents  and 
profits  of  the  real  estate,  subsequent  to  his  wife's  death,  by  virtue  of  his 
marital  rights  and  as  a  tenant  by  the  curtesy. 

Beardslby  v.  Hotchkiss 608 

2. Eqnitable  estoppel.]    The  ante-nuptial  agreement  recited  that  all  the 

personal  property  of  the  intended  wife  should  be  settled  and  reserved  for  her 
sole  and  separate  use  during  her  life,  and  that  she  should  have  power  to 
dispose  of  the  same  by  her  will  as  therein  provided.  Her  husband  cove- 
nanted therein  that  he  would  join  and  concur  with  her  in  all  such  acta 
and  deeds  as  might  be  necessary  to  effect  such  settlement.  No  convey- 
ance of  the  property  from  her  or  her  husband  to  the  trustee  was  ever 
executed. 

Ileld,  that  as  against  the  husband  and  his  creditors  the  equitable  title  to 
the  personal  property  of  the  wife  was  transferred  to  the  trustee,  and  as 
a  specific  performance  of  the  covenant  of  the  husband  could  at  any  time  be 
coiii])elled  bv  the  trustee,  or  after  the  death  of  the  wife  by  her  le'riuees.  ttie 
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husbaod  was  properly  charged  with  the  amount  of  the  personal  property 
80  received  by  him.    Id. 

8.  WUl — construction  of,]    The  will  of  the  wife,  after  referring  to  the 

ante-nuptial  agreement  and  the  'power  therein  reserved  of  giving  and 
devising  her  estate  as  therein  described  and  referred  to,  proceeds  as  fol- 
lows: "Now  therefore  I,  the  said  Lucretia  Hotchkiss,  do  make,  publish 
and  declare  this  my  last  will  and  testament  in  the  manner  and  form 
following,  that  is  to  say:  First.  I  give,  devise  and  bequeath  unto  such  chUd 
or  cliildren  as  I  shall  leave  or  have  living  at  the  time  of  my  decease,  and 
to  their  heirs  and  assigns  forever,  all  my  real  and  personal  estate  of  every 
manner  and  nature,  wheresoever  situated,  and  more  particularly  described 
in  the  instrument  hereinbefore  referred  to." 

Held,  that  the  will  was  intended  to  be  an  execution  of  the  power  reserved 
to  the  testatrix  and  nothing  more,  and  that  it  was  not  intenaed  to,  and  did 
not,  pass  or  affect  real  and  personal  property  acquired  bjr  her  after  her 
marriage;  and  that  as  to  such  property  she  died  intestate.    Id. 

4.  WTiat  estates  and  limitations  she  may  create  under  it."]    The  testatrix 

left  her  surviving  five  children,  all  of  theL  minors.  One  of  them  died 
under  age,  unmarried  and  without  issue.  The  devise  to  the  children  was 
followed  by  a  clause  as  follows:  '*  Provided,  nevertheless,  that  in  case  either 
or  any  of  my  children  living  at  my  decease  shall  die  before  he,  she  or  they 
shall  arrive  at  the  age  of  twenty-one  years,  and  without  issue  living  at 
the  decease  of  such  child  or  children,  the  share  or  estate  of  the  child  or 
children  so  dying  shall  vest  and  belong  to;  and  I  giv^  and  devise  the  same 
to  the  survivor  or  survivors  of  such  deceased  child  or  children." 

Held,  that  the  testatrix  was  authorized  by  the  terms  of  the  ante-nuptial 
agreement,  to  so  limit  the  estates  devised  to  her  children,  and  provide  for 
the  division  of  the  share  of  a  child  dying  under  age  and  without  issue 
among  its  brothers  and  sisters.    Id, 

5   Dietinction  between  real  and  personal  estate.]    That  the  gift  over 

of  the  share  of  a  child  so  dying  was  valid  as  to  the  real  estate,  but  invalid 
as  to  the  pei-sonal  property  as  unlawfully  suspending  the  absolute  ownership 
thereof.     Id. 

a.  Shares,  when  vested.]    That  the  share  of  the  real  estate  of  a  child 

io  dying  vested  absolutely  in  the  survivors,  and  would  not  be  divested  by 
their  subsequent  death  under  age  and  without  issue.    Id, 

7.   Profits  accumulated  during  a  minority.]    That  the  rents  and  profits 

accruing  upon  the  share  of  a  child  so  dying,  from  the  time  of  the  death  of 
his  mother  to  that  of  his  own,  were  his  own  absolute  property  and  did  not 
follow  the  devise  over  of  the  real  estate.     Id. 

8.  Allowance  to  (he  father  for  moneys  advanced  to  and  expended  for 

infant  and  aduU  children.]  From  the  time  of  the  death  of  the  mother  the 
minor  children  resided  with  the  father,  and  were  maintained  and  educated  by 
him  at  his  own  cost  and  expense.  Two  of  the  daughters  continued  to  reside 
with  their  father,  and  were  so  maintained  and  supported  c^ter  they  had 
arrived  at  full  age. 

Held,  that  the  father  should  not  be  credited  with  the  cost  of  supporting 
and  maintaining  the  minor  children,  but  should  be  credited  with  money 
advanced  to  the  children  after  they  became  of  age,  to  complete  their  educa- 
tion, and  for  their  wardrobes  and  traveling  expenses,  as  advances  made  out 
of  the  moneys  in  his  hand  as  their  guardian  and  trustee.     Id. 

9. Rescission  of  contract  of  sale,  for  fraud  or  mistake — power  of  a  referee 

to  allow  amendmeniii  to  a  complaint —  Code  of  Civil  Procedure,  §  10 1 8.  J 
This  action  was  brought  by  the  plaintiff's  intestate  to  rescind  a  convey- 
ance of  real  estate  made  by  him  to  the  defendant.  The  real  estate  was 
Bcld  January  18,  1881,  at  the  price  of  $3,000,  the  vendor  taking  in  payment 
thereof  a  bond  and  mortgage  for  that  amount,  given  to  the  defendant  bv 
one  Brown,  the  whole  principal  sum  secured  thereby  being  then  unpaidy 
together  with  some  interest,  which  latter  amount  was  paid  by  the  intestate 
to  the  defendant.  The  complaint  alleged  that  the  intestate  was  induced 
to  take  the  said  bond  and  mortgage  by  certain  false  representations  fraudu- 
lently made  by  the  defendant,  respecting  the  pecuniary  responsibility  of  the 
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mortgagor  and  the  property  owned  by  Mm  and  the  value  of  the  mortgaged 
property.  The  referee  found  the  nuBrepresentations  to  have  been  subetan 
tially  as  alleged*  but  found  that  they  were  not  fraudulently  made,  but  that 
the  defendant  as  well  as  the  intestate  believed  them  to  be  true  when  made, 
and  that  there  was  a  mutual  mistake  of  facts  which  entitled  the  intestate  to  a 
reHcission.  Instead  of  ordering  a  judgment  to  that  effect,  he  made  a  report 
allowing  the  intestate  to  amend,  sub;ject  to  the  approval  of  the  court,  and 
ordered  a  conditional  judgment  in  his  favor. 

This  report  was  set  aside  by  the  General  Term,  and  the  case  sent  back 
to  the  referee  for  an  unconditional  determination.  The  parties  having 
appeared  before  the  referee,  he  allowed  the  plaintiff  to  amend  the  complaint 
so  as  to  base  his  action  on  mistake  instead  of  on  fraud,  received  such  evi- 
dence as  was  offered  and  ordered  a  judgment  in  the  plaintiff 's  favor. 

Held,  that  the  referee  had  power  to  allow  the  plaintiff  to  amend  the  com- 
plaint,  and  that  he  did  not  err  in  allowing  the  amendment  to  be  made  under 
the  circumstances  of  this  case.    Kn^pp  v.  Fowlbb 519 

10. MitrepresenUUion,  honeit  or  dishonsst.]    That  the  legal  effect  of  the 

transaction  upon  which  the  action  was  brought,  so  far  as  the  rights  of  the 
parties  in  respect  to  a  rescission  of  the  contract  were  concerned,  was  pre- 
cisely the  same,  whether  the  defendant's  misrepresentations  were  made 
honestly  or  dishonestly.    Id. 

1 1 . Ea^lanation,  why  fraitd  toeu  aUeged.  ]  That  the  failure  of  the  plain- 
tiff to  explain  why  he  alleged  fraud,  and  omitted  to  claim  relief  on  the 
ground  of  mistake  until  after  his  defeat  on  the  issue  tendered  bv  him, 
did  not  render  the  allowance  of  the  amendment  improper.  The  ola  chan- 
cery rules  requiring  such  an  explanation  to  be  given,  have  been  done  away 
with.    Id. 

12. ^  NegUgenceJ\  It  was  claimed  that  the  intestate  was  guilty  of  neg- 
ligence in  failing  to  examine  tiie  records  in  the  county  clerk's  office,  whidi 
would  have  shown  that  an  execution  issued  upon  a  judgment  recovered 
against  lirown,  the  mortgagor,  had  been  returned  unsatisfied  a  few  months 
before  the  sale. 

H4dy  that  as  it  appeared  that  the  defendant  had  asserted  in  positive  terms 
that  Brown  was  good,  and  that  the  mortgage  was  "good  as  gold,"  it  did 
not  lie  in  his  mouth  to  say  that  the  intestate  was  required,  in  the  exercise 
of  due  diligence,  to  make  such  ah  examination  of  the  records.    Id. 

\}&. What  agreement  constitutes  a  sale  and  not  an  exchange  of  property, "[ 

That  the  agreement  was  for  a  sale  and  not  for  an  exchange  of  specific  arti- 
cles of  personal  property,  and  that  as  the  bond  and  mortgage  were  taken  in 
payment  of  the  purchase-price  of  the  land,  a  misrepresentation  or  mistake 
as  to  their  value,  authorized  a  rescission  of  the  contract.    Id, 

14.  Estoppel.]    The  defendant  claimed  that  he,  being  satisfied  that 

the  plaintiff  could  not  succeed  on  the  ground  of  fraud,  suffer^  the  property 
covered  by  the  Brown  mortgage  to  be  sold  upon  the  foreclosure  of  a  prior 
mortgage,  before  the  plaintiff  moved  to  amend  his  complaint,  and  that  the 
application  should  have  been  denied  for  that  reason. 

Held,  that  the  claim  was  untenable,  because  : 

First.  It  appeared  that  prior  to  the  said  sale  the  defendant's  attorney  and 
his  son  had  been  told  by  the  referee  that  he  had  concluded  to  decide  for  the. 
plaintiff  upon  the  ground  of  mistake. 

Second.  That  as  the  defendant  knew  that  a  mutual  mistake  existed  in  his 
case,  and  as  every  person  is  presumed  to  know  the  law,  he  was  chargeable 
with  knowledge  of  the  fact  that  a  judgment  could  properly  be  rendered 
against  him  upon  that  ground.    Id. 

15 Contract  to  ship  and  deliver  —  when  such  a  contract  requires  thai 

the  party  selling  shouM  himself  ship  the  articles.]  The  defendant  entered  into 
a  contract  dated  New  York,  Januarv  20,  1880,  by  which  he  acknowledged 
that  he  had  bought  of  the  plaintiffs  "  about  five  hundred  (500)  tons  Ka 
1  'E^linton'  Scotch  pig  iron,  for  shipment  in  March,  1880,  from  Great 
Britam  to  New  York,  by  sail  or  steam  vessels,  at  sellere'  option,  deliv- 
erable 'ex  vessels'  on  arrival"  at  New  York.  The  plaintiffs  neither 
owned  nor  shipped  from  Great  Britain,  in  March,  1880,  any  iron  of  tba 
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kind  specified  in  the  contract,  but  in  April,  1880,  they  entered  into  nego- 
tiations, and  on  May  fourteenth  received  A  contract  for  the  purchase  of 
the  required  quantity  of  the  kind  of  iron  specified  in  the  contract,  which 
had  l>een  shipped  from  a  port  in  Great  Britain  in  March,  188<',  l)y  other 
persons,  and  which  had  arrived  in  New  York  on  May  seventh.  Tiie  defend- 
ant having  refused  to  accept  the  iron,  upon  the  ground  that  it  had  not  been 
fihipped  by  the  plaintiffs  as  required  by  the  contract,  this  action  was  brought 
to  recover  the  damages  thereby  sustained  by  them. 

Held,  that  the  defendant  was  only  bound  to  accept  iron  to  be  shipped  by 
the  plaintiffs  themselves;  that  he  could  not  be  compelled  to  accept  that  pur- 
chased by  the  plaintiffs  in  New  York,  and  that  the  action  could  not  be 
maintained.     Cunningham  9.  Judson 68 

10.  A  refused  on  ths  part  of  the  defendant  to  perform,  excuses  afoifnal 

tender."]  The  express  refusal  of  a  party  to  perform  his  contract,  or  to  accept 
the  goods  to  be  delivered  thereunder,  relieves  the  other  party  from  the  neces- 
sity of  making  any  further  offer  or  tender,  as  required  by  the  contract.    Id, 

17. Ghiaranty  of  coUeciion — w?iat  laches    of  the  creditor  in  suing  the 

debtor  will  release  the  guarantor.  ]  The  complaint  in  this  action  alleged  that 
on  March  7,  1875,  one  Cursen  made  his  note  for  fifty  dollars,  payable  to  the 
defendant,  or  bearer,  on  the  first  day  of  April  then  pext;  that  at  or  about 
the  same  time  the  defendant  guaranteed  the  collection  of  the  note  and 
transferred  it  for  a  valuable  consideration;  that  subsequently  the  plaintiff 
became  the  owner  and  holder  of  the  note  so  guaranteed;  that  on  November 
8,  1880,  the  plaintiff  commenced  an  action  against  the  maker  in  Orleans 
county  and  recovered  a  judgment  therein  upon  which  an  execution  was 
issued,  and  returned  unsatisfied  by  the  sheriff  of  that  countv  on  November- 
39,  1880.  This  action  was  commenced  on  the  last  named  day.  The  note 
was  dated  at  Kidgeway  in  Orleans  county. 

Held,  that  the  unexcused  delay  of  five  years  and  six  months  in  bringing  an 
action  against  the  maker  discharged  the  defendant  from  all  liability  upon  his 
guaranty. 

That  the  complaint  was  properly  dismissed  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.    Tiffany  9.  Willis.  . . .  900 

18. Draft  —  indorsemetit  of  by  a  married  woman  —  wTien  she  may  show 

thai  the  received  no  eonttideration  for  so  doing.]  This  action  was  brought  by 
the  plaintiff  upon  a  draft  drawn  by  one  Bache  to  the  order  of  and  indorsed 
by  himself,  and  also  by  his  wife,  who  by  her  indorsement  declared  it  to  be  a 
lien  upon  her  real  and  personal  estate.  Upon  the  trial  the  wife  claimed,  and 
produced  evidence  tending  to  prove,  that  the  note  was  given  for  an  existing 
indebtedness  due  from  her  husband  to  the  plaintiff;  tnat  she  received  no 
consideration  for  indorsing  it,  and  charged  the  payment  thereof  upon  her 
real  and  personal  property,  at  the  instance  and  request  of  the  plaintiff^s  presi- 
dent, for  the  sole  purpose  of  having  the  paper  in  the  bank  appear,  in  form, 
to  be  a  proper  and  legal  evidence  of  an  e}(isting  indebtedness,  and  satisfao-' 
tonr  in  form  to  the  bank  examiner. 

Held,  that  these  facts  if  proved  showed  that  there  was  no  consideration 
to  support  her  contract  for  indorsement  and  constituted,  as  to  her,  a  defense 
to  the  action.    The  Produce  Bane  v,  Bacbe 801 

19.  Contract  —  is  to  be  governed  by  the  law  of  the  place  of  its  perform- 

once  —  when  the  gueetion  as  to  what  law  shall  govern  should  be  eubmitted  to  the 
juryA  This  action  was  brought  upon  a  promissory  note  given  by  the 
defendants,  residents  of  Indiana,  to  the  plamtiffs,  residents  of  Cincinnati, 
Ohio.  The  defendant  John  being  indebted  to  the  plaintiffs  it  was  agreed 
that  a  note  should  be  given  for  the  amount  due,  signed  by  him  and  his 
wife,  and  that  the  latter  should  charge  her  separate  estate  wiih  its  payment 
The  note  in  suit  was  accordingly  given,  and  a  clause  so  binding  the  prop- 
erty of  the  wife  inserted.  It  was  niade  and  delivered  in  Indiana,  dated 
Cincinnati,  and  made  pavable  at  .    By  the  laws  of  Indiana  such  a  note 

was  not,  and  by  those  of  Cincinnati  it  was,  binding  upon  the  wife. 

Upon  the  trial  the  plaintiffs'  counsel  asked  to  be  allowed  to  go  to  the  jury 
upon  the  question  as  to  where  the  parties  intended  the  contract  shoula  be 
performed,  and  with  reference  to  what  law  they  contracted. 
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Held,  that  the  court  erred  in  refusing  the  request  and  nonsuiting  the 
plaiDtiffs.    Shillito  v,  Rbotexino 846 

Chattel  mortgage  —  agreement  that  the  mortgagor  may  eeU  the  mortgagmL 

articles  aiid  apply  t?ie  proceeds  upon  the  debt  —  a  eubeegtient  judgment  eredUor 
is  entitled  to  have  an  account  of  the  ealee  eo  made  stated,  and  to  hoM  the  aimouM 
thereof  applied  to  reduce  the  mortgnge  debt. 

8eel^iAJBWoB.mv.  Phelps. 645 

Draft  discounted  upon  ttie  faith  of  goods  shipped  by  the  drawer  ^  fohen 

the  party  durou)itiny  it  aemiires  an  equitable  lien  upon  the  proceeds  of  the  good9. 

tiee  i«  LOUR  City  Nat.  Bank  «.  Garfield 599 

—  Usury  —  construction  of  an  agreement  to  pay  interest  in  adoanee  —  tohen 
$ueh  an  agreement  is  not  usurious. 

See  Bloomer  v.  McInbrney 901 

Covenant  of  warranty  ^  what  constitutes  a  breach  of  ik 

See  Scriyer  9.  Smith 180 

Cha/rter  party  — guaranty  as  to  the  condition  of  the  vessel  —  to  what  Ume 

the  guaranty  relates. 

See  hjsRBNBKRa  V.  Wright 78 

Contract  vfith  a  municipal  .corporation  —  lien  of  persons  furnishing 

materials,  upon  mcneys  growing  due  to  the  contractor  —  the  astignee  of  the  an^ 
tractor  takes  subject  to  their  rights. 

506MuRPHTt).  Bowery  Nat.  Baitk 40 

Bolicy  of  insurance  —  prohibition  against  its  assignment  by  the  holder  — 

when  such  prohibition  does  not  include  its  amgnment  as  a  coUatercu  security. 

See  Griffy  v.  N.  Y.  Cent.  Ins.  Co 299 

— ; —  Duress —  when  threats  of  a  lawful  prosecution  amount  to  duress  —  eon^ 
pounding  a  felony  —  wlien  the  parties  are  not  in  pari  delicto. 

See  Haynbs«.  Rudd ....  287 

Married  women  —  are  liable  for  money  borrowed  by  them,  independent  of 

the  uses  to  which  they  may  apply  it. 

See  Martin  v.  Roberts 268 

Corporations  organieed  under  chap.  40,  Laws  of  1848 — liability  of  its 

officers  under  section  14  for  loaning  money  to  a  stoekholaer — entries  in  the  books 
of  the  company  —  competency  of  as  evidence  against  its  officers  —  by  whom  the 
UdbiUty  must  be  enforced. 

See  BiLLiNOSv.  Trask 814 

Tr?ist  Company  —  in  what  securities  it  may  invest  its  capital  and  trust 

funds  —  it  can  only  buy  sucJi  as  the  statute  authonaes  —  when  it  may  enforce  a 
security  which  U  was  not  authorized  to  tmy. 

.  See  Davis  Sewing  Machine  Co.  v.  Best 088 

Livery  stable  keeper  —  lien  of  upon  a  horse  kept  under  an  agreement  with 

the  owner  —  rights  of  a  chattel  mortgagee — 1872,  chap.  498. 

See  Jackson  v.  Kisseall 281 

Statute  of  limitations — what  is  a  sufficient  written  acknowledgment  of 

the  debt,  within  section  395  of  the  Code  of  Qim  Procedure. 

See  Db  Freest  v.  Warner 94 

Mortgage  given  to  a  firm  to  secure  advances  —  a  successor  to  the  firm  is 

not  entitled  to  the  benefit  qftt —  a  verbal  agreement  that  it  shall  have  the  benefit 
ofitts  void  — -  when  payments  to  the  new  firm  wHl  not  discharge  d^is  due  to  m 
old  one. 

SeeTATLOnt.  Post 44# 

Loan  of  stock. 

See  Bailment. 

OORPOB,  ATIONS  —  Corporations  organised  under  chapter  40,  Laws  ef 
1848  -«-  liability  of  its  officers  under  section  14  for  loaning  money  to  a  stockhMerA 
1.  Section  14  of  chapter  40  of  1848  provides  that  **  no  loan  of  money  "  shall 
be  made  by  an  officer  of  a  company  organized  under  it  to  any  stockholder 
thereof,  and  that  if  any  such  loan  be  made  the  officers  who  shall  make  it. 
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or  who  shall  assent  thereto,  shall  be  loinfly  and  severally  liable  to  the  extent 
of  such  loan  and  interest  for  all  the  aebtfi  of  the  company  contracted  ^f ore 
the  repayment  of  the  sum  so  loaned. 

Held,  that  to  create  the  liability  imposed  bv  the  statute  there  must  have 
been  **  a  loan  of  money  "  both  in  law  and  in  lact,  that  is,  an  actual  loan  of 
money  in  such  a  form  as  to  create  an  indebtedness  and  an  absolute  liability 
for  its  repayment  by  the  borrower. 

See  Billings  v.  Trask 814 

2. What  18  not  a  loan.']    A  company  organized  under  the  said  act  agreed 

to  buy  from  one  of  its  stockholders  certain  patents  which  it  purposed  to 
use  in  its  business.  It  agreed  to  pay  therefor  1,000  shares  of  its  stock,  250 
shares  to  be  preferred  and  the  residue  common  stock.  Before  the  transac- 
tion was  completed  f^  became  necessary  for  the  stockholder,  one  Marshall, 
to  pay  $5,000  to  another  party  to  perfect  his  title  to  one  of  the  patents. 
It  was  thereupon  agreed,  and  the  treasurer  was  directed,  to  pay  to  Marshall 
the  sum  of  $5,000,  reserving  $10,000  of  the  preferred  stock  to  be  transferred 
to  him;  which  stock  was  to  be  delivered  to  him  thereafter  whenever  he  , 
should  pay  to  the  company  the  $5,000. 

Held  that  this  was  not  a  loan  of  money  to  Marshall  within  the  meaning 
of  the  statute.    Id^ 

8. Entries  in  the  books  of  the  company  —  competency  of,  as  emdenee  againsi 

its  officers.]  The  transaction  was  entered  on  the  books  of  the  company  as  a 
loan  to  Marshall. 

Eddy  that  even  if  such  entry  was  admissible  to  establish  the  liability 
imposed  by  the  statute  upon  the  officers  making  or  assenting  to  the  transac- 
tion (whicn  was  doubtful),  it  was  not  conclusive  but  was  subject  to  explana- 
tion and  rebuttal.     Id, 

4. By  whom  the  liability  must  be  enforced.]    It  seems,  that  as  the  liability 

created  by  the  statute  exists  in  favor  of  a  certain  class  of  creditors  onlj^,  it 
can  only  be  enforced  by  them  and  not  by  a  receiver  appointed,  under  article 
2  of  chapter  8  of  part  8  of  the  iievised  Statutes,  %pon  the  return  unsatisfied 
of  an  execution  issued  upon  a  judgment  recovered  against  the  company.    Id, 

5. Benevolent  societies — the  relief  funds  arediablefor  the  debts  of  the  bena- 

ficiaries  after  such. funds  have  been  received  by  the  latter —  187U,  chap.  189  — 
1877,  chap.  73.]  Chapter  189  of  1879,  incorporating  a  society  for  the  improve- 
ment of  the  moral,  mental  and  social  condition  of  its  members,  and  to  aid 
and  support  them  and  their  families  in  cases  of  want,  sickness  or  death,  pro- 
vided that  a  fund  be  set  apart  to  be  paid  over  to  the  family,  heirs  or  legal 
representatives  of  disabled  or  deceased  members,  or  to  such  person  or  persons 
as  might  be  named  by  such  deceased  members  in  their  lifetime,  and  directed 
that  such  funds  shall  be  exempt  "from  execution,  and  shall  not  be  liable 
to  be  seized,  taken  or  appropriated  by  any  legal  or  equitable  process  to  pay 
any  debt  or  liability  of  such  deceased  member."    In  pursuance  of  directions  , 

fiven  by  the  defendant's  husband,  a  member  of  the  society,  the  fund  which 
e  was  entitled  to  receive  was,  upon  his  death,  paid  to  the  defendant  for  her 
own  absolute  use.  She  loaned  the  same  to  one  Flagler  and  took  from  him 
his  promissory  note  for  the  amount  thereof. 

Heldy  that  the  fund,  after  being  received  by  hei\  was  not  exempt  from  the 
claims  of  her  creditors. 

That  she  should  be  compelled  to  transfer  and  deliver  the  said  note  to  a 
receiver  appointed  in  proceedings  supplementary  to  an  execution  issued  upon 
a  Judgment  recovered  against  her.    Bott  v.  Ebyhob •.  610 

6. Foreign  corporation  — it  waives  objections  to  the  jurisdiction  of  the  court 

by  serving  a  general  ansioer.]  The  plaintiff,  a  resident  of  New  Jersey,  brought 
Ais  action  against  the  defendant  which  had  been  incorporated  under  the  laws 
of  that  State,  to  recover  damages  for  injuries  sustained  while  he  was  there 
traveling  upon  one  of  its  trains. 

Held,  that  the  defendant  by  voluntarily  appearing  and  serving  a  general 
answer  waived  any  right  it  might  have  to  object  to  the  jurisdiction  of  the 
court.     Brooks  v.  N.  Y.  and  Greenwood  Lake  K.  R  Co 47 

7. Whefi  a  corporation  is  not  liable  for  exemplary  damnqes  ]    The  injury 

was  occasioned  by  the  tram  running  into  a  river  througli  lUe  open  draw  of 
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a  bridge,  a  f e^  minutes  after  six  o'clock  in  the  morning.  The  bridge-tender 
it  was  shown  could  neither  read  nor  write,  but  it  was  not  made  to  appear 
that  the  accident  was  in  any  degree  attributable  to  his  inability  so  to  do. 
Evidence  tending  to  show  inattention  on  the  part  of  the  engineer  was  also 
given. 

The  court  charged  the  Jury*:  "If  you  find  from  the  evidence  that  the 
conduct  of  the  engineer  on  the  morning  of  the  4th  of  November,  1879,  or 
the  conduct  of  the  railroad  company  in  the  employment  of  a  bridge-keeper 
who  could  neither  read  nor  write,  amounted  to  such  a  reckless  indiflerence 
to  human  life  as  to  constitute  willful  and  malicious  misconduct,  then  you 
may  be  justified  in  giving  exemplary  damages." 

Meld,  error.    Id, 

8. Loan  of  sharti  of  iiock — wTien  the  idjnMccd  eeriifleaie  need  not  he 

returned.]  The  defendant  signed  an  instrument  by  which  he  acknowledged 
that  he  had  received  from  the  plaintiff  100  shares  of  the  stock  of  a  railroad 
company  as  a  loan  to  be  returned  by  him  on  or  before  a  day  named,  or  at  his 
option  to  be  paid  for  at  a  price  specified.  The  certificate  loaned  was  in  the 
usual  form.  Upon  its  back  was  a  power  of  attorney,  signed  by  the  plaintiff, 
authorizing  the  transfer  of  the  stock  upon  the  books  of  tne  company. 

Held,  that  it  was  the  intention  of  the  parties  that  the  defendant  should 
use  the  shares  of  stock  borrowed,  and  if  necessary  put  the  certificate  into 
circulation  in  the  ordinary  way;  that  it  was  not  necessarjr  that  he  should 
return  the  identical  certincate  borrowed,  but  it  was  sufficient  if  he  restored 
100  shares  of  the  stock  of  the  corporation,  no  change  having  occurred  by 
reason  of  which  they  did  not  represent  the  same  proportion  and  value  of 
the  capital  of  the  company  as  those  loaned.    Babclat  v.  Oulvsb. 1 

Pereoni  buffing  stock,  in  order  to  bring  actions  for  past  wrongful  acts  €f 

directors,  are  not  favored  by  cov/rts  of  equity, 

iS^  EiNGlCAN  «.  K.  W.  AKD  0.  R.  R.  OO 7S 

Trust  company — in  uifuU  securities  it  may  inioest  its  capital  and  trust 

fuiyde — it  can  only  buy  such  as*  the  statute  authoriies — when  it  may  mtforee  a 
security  which  it  was  not  {authorised  to  buy. 

See  Davis  Skwing  Machine  Co.  «.  Best 638 

Mismanagement  of  corporate  affairs  by  its  offtoers — when  a  stockhcider 

may  bring  an  action  against  the  company  and  them — when  he  may  on  his  own 
motum  be  made  g  party  defendarU  to  an  acUon  brought  by  the  company  against 
its  officers'—  Code  of  OivU  Procedure,  §  6il. 

See  Ithaca  Gas-Lioht  Co. «.  Treman 219 

Trustees  of  a  union  scJiool  district — constitute  a  body  corporate — 1864, 

cfuip.  555,  Utie  9,  §  7  —  meeting  of  the  trustees — wh/U  notice  thereof  must  be 
gi/oen  to  the  trustees  —when  a  notice  need  not  be  given  to  a  inember  who  is  absent 
from  the  State  and  could  not  attend — members  are  presumed  to  have  notice  of  a 
regular  meeting — renewal  of  tax  warrant. 

See  Porter  v.  Robinson 209 

Medical  coUeges—  cannot  be  incorporated  under  chap.  319  of  1848  — 

chap,  867  of  1882,  did  not  apply  to  colleges  heretofore  formed  under  the  act  of 
1882. 

See  Peopled.  «unn 821 

Receivers  of  insolvent  corporations — accountingby  them — may  be  revived 

and  continued  against  their  executors —  Code  of  Civil  Procedure,  %%  414,  452. 

See  Matter  op  Columbian  Insuranob  Co : 348 

— ^-  Insurance  Company. 
See  Insurance. 

yiOages. 

See  Incorporation. 

See  Railroad. 

Municipal  Corporation. 

CXMSTS  —  Discretion  of  the  court  as  to,  in  equity  cases  —  when  it  will  not  be 
reviewed  by  the  General  Term,}    1.  In  this  action,  brought  to  foreclose  a  mort- 
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S^ge,  it  was  claimed  tliat  the  whole  amount  had  become  due  by  reason  of 
e  failure  of  the  mortgagor  to  pay  the  sum  of  seventeen  dollars  and  fifty 
ceLts  of  interest,  within  thirty  days  from  the  time  it  fell  due.  The  court 
held  that  the  payment  of  the  interest  was  deferred  with  the  consent  of  the 
plaintiffs  a^nt  and  in  her  interest,  and  under  such  circumstances  as  to 

Erevent  her  from  electing  to  consider  the  whole  amount  of  principal  secured 
y  the  mortage  as  due.  It  further  held  that  no  sufficient  tender  of  the 
interest  had  l)een  made,  and  directed  the  usual  judgment  of  foreclosure  and 
sale,  for  the  amount  of  interest  due  when  the  action  was  commenced,  with- 
out costs. 

Held,  that  the  action  of  the  court  in  so  doing,  and  in  not  awarding  costs 
to  the  defendant,  was  not  so  unreasonable  or  oppressive  as  to  require  the 
review  of  its  judgment.     Housb  «.  £i8]enix>rd 90 

2. EigTU  of  the.  drfendant  to  costs,  token  the  pUnnHff  recovers  upon 

some  only  of  several  separate  causes  of  action  set  forth  in  the  complaint—  Code  df 
CHvU  Procedure,  §  8284.]  In  this  action,  brought  to  recover  penalties  for 
violations  of  the  acts  to  prevent  the  adulteration  and  dilution  of  milk,  the 
complaint  set  forth  separately  twenty-three  causes  of  action.  The  answer 
was  a  general  denial.  Upon  the  trial  the  plaintiff,  having  given  evidence 
tending  to  establish  thirteen  of  the  causes  of  action,  recovered  a  verdict 
"  for  two  counts  at  fifty  dollars  each,  amounting  to  one  hundred  dollars." 
The  defendant  claimed  to  be  entitled  to  tax  costs  m  his  favor  under  section 
8284  of  the  Code  of  Civil  Procedure,  providing  that  where  the  complaint 
sets  forth  separately  two  or  more  causes  of  action  upon  which  issues  of  fact 
are  joined,  if  the  plaintLBf  recovers  upon  one  or  more  of  the  issues,  and  the 
defendant  upon  the  others,  each  party  is  entitled  to  costs  against  the  adverse 


^ek 


JM,  that  the  claim  was  not  well  founded,  as  the  defendant  had  not  recov- 
ered upon  any  of ,  the  issues  within  the  meaning  of  the  said  section. 

Coop&B  V,  Jolly 284 

8. Appeal  ^^  failure  cf  the  appellant  to  serve  printed  papers —  Chn&ral 

Bute  No.  40  —  what  costs  are  allowed  upon  a  motion  made  under  such  rule 
which  results  in  the  judgment  below  being  affirmed.'^  A  defendant  who  had 
appealed  from  a  judgment  rendered  against  him  m  a  County  Court  having 
neglected  to  print  and  serve  his  papers,  a  third  person  who  had  been 
allowed  to  appear  and  protect  his  mterest  in  the  juagment  appealed  from, 
moved  under  General  Rule  No.  40,  to  have  the  case  stricken  from  the  cal- 
endar and  for  a  judgment  of  affirmance.  The  motion  was  granted,  with  ten 
dollars  costs,  unless  the  appellant  should  serve  the  printed  papers  within 
thirty  days.  Upon  his  failure  so  to  do  a  judgment  of  affirmance  was  entered 
in  which  were  included  twenty  dollars  for  costs  [before,  and  forty  dollars  for 
costs  of  argument. 

Held,  that  this  was  proper.    Spbaoub  v.  Richardo • 246 

4 Right  of  a  public  officer,  in  whose  favor  a  jvdgment  is  entered,  to 

inareased  costs— Code  of  Oivil  Procedure,  ^g  822U,  8258.]  Where,  in  an 
action  brought  against  a  sheriff  to  recover  a  sum  of  money  or  a  chattel,  by 
reason  of  some  act  done  by  him  by  virtue  of  his  office,  a  final  judgment  is 
rendered  in  his  favor,  he  has  an  absolute  right  to  the  additional  costs  given 
»by  section  3258  of  the  Code  of  Civil  Procedure.  He  has  the  same  rignt  to 
the  increased  costs  as  U)  the  single  costs  given  by  section  8229. 

Smith  v.  Coopbk 896 

5. Certiorari  —  UtibUity  of  the  unsuccessful  party  for  costs — the  presi- 
dent of  a  court-^narUal  is  personally  liable  therefor —  Code  of  Otvil  Procedwre, 
§§  2007,  2129,  8258.]  Where  a  judgment  of  a  court-martial  is  brought  into 
ttie  Supreme  Court  by  a  writ  of  certiorari  and  there  reversed,  the  respond- 
ent is  personally  liable  for  the  costs  awarded  by  the  final  order,  and  may  be 
adjudged  guilty  of  a  contempt  if  he  fail  to  pay  them  after  a  demand  there- 
for has  been  duly  made.    Matteb  of  Lbart 894 

AdditiontU  aUowanoe — can  only  be  granted  upon  the  entry  cf  the  final 

iudgment 

/6to  DB  STUCXLB  9.  TBHUA17TEPBC  R  Co 84 
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AddUumdl  atiotoanee  —  a  demurrer  it  a  drfenee  foi&dn  the  meaning  of 

iection  3253  of  the  Cods  of  OivU,  Procedure. 

SeeN.  Y.  Elevated  R  R.  Co.  v,  Harold 468 

When  a  daim  of  tide  to  real  property  arieee  upon  the  pleadings  —  Code  cf 

OivU  Procedure,  ^  3228. 

See  Greek  t>.  Village  of  Canandatoua 906 

When  a  reversal  by  an  appeliate  court  of  a  judgment  with  costs,  enUUes 

the  successful  parly  to  the  costs  of  the  court  below, 

See  Matter  OP  Hood 478 

Staying  proceedings  until  ^/>sts  of  a  former  action  cvre  paid — how  the 

tdenHty  of  t/ie  two  actions  may  be  jstablished. 

See  DoTLE  v.  Recorder  pRnrriNa  Go M6 

OOTTNTEBr^lLAIlfl: : 

See  Set  off. 

OOTTNTY  —  Boards  of  supervisors-^ power  cf,  to  provide  for  the  appoint' 
ment  of  clerks,  etc.,  in  county  offices  — 1875,  chap.  482,  §  1,  sub,  2.]  1.  Chap- 
ter 482  of  1875  conferring  further  powers  of  local  legislation  and  adminift- 
tration  upon  boards  of  supervisors,  authorized  them  "to  fir,  subject  to 
the  limitations  of  section  15,  article  6  of  the  Constitution,  the  salaries  and 
per  diem  allowances  of  county  officers  whose  compensation  may  be  a  coun^ 
charge,  and  which  shall  not  be  changed  during  the  term  of  office  of  sudn 
officers,  respectively,  and  to  prescribe  the  mode  of  appointment  and  fix  the 
number,  grade  and  pay  of  Uie  deputies,  clerks  and  subordinate  employes 
in  such  offices." 

Claiming  to  act  under  the  authority  of  this  law  the  board  of  supervisors 
of  Albany  county  passed  a  resolution  providing  that  thereafter  there  should 
be  one  clerk  only  to  the  coroners  of  Albany  county.  It  prescribed  the  mode 
of  his  appointment  and  the  duration  of  his  office,  and  then  directed  that 
"  the  office  of  the  coroners  shall  be  located  in  the  rooms  of  the  bound  of  . 
Bupeivisors  and  the  dutv  of  the  clerk  shall  be  to  attend  at  such  office  during 
each  week  day  and  to  aid  the  coroners  in  the  discharge  of  their  duties,  and  to 
receive,  preserve  and  file  each  inquisition  and  to  keep  a  record  of  the  same." 
PVior  to  that  time  the  coroners  of  Albany  county  had  not  had  an  office  nor  a 
clerk. 

Held,  that  the  act  did  not  authorize  the  supervisors  to  provide  for  the 
appointment  of  deputies,  clerks  and  subordinate  employes  to  every  county 
oflfcer.    People  ex  rel:  Masterson  «.  Gallup 601 

2.  Only  applies  to  such  county  officers  as  have  public  offices."]    That  the 

act  only  authorized  the  board  of  supervisors  to  prescribe  the  mode  of 
appointment  and  fix  the  number,  grade  and  pay  of  persons,  such  as  depu- 
ties, clerks  and  messengers,  who  might  be  needed  by  such  of  the  county 
officers  as  are  required  to  keep  public  offices,  such  as  the  county  clerk  and 
the  county  treasurer.    Id. 

8. Amgntnent  of  room  to  a  county  officer,]    That  the  assignment  of  a 

room  for  the  use  of  a  county  official  did  not  make  it  a  "county  office ** 
within  th*  meaning  of  this  section.     Id, 

4.  New  office.  1    That  the  resolution  in  fact  created  a  new  office,  charged 

with  some  of  the  duties  of  the  coroner  and  with  some  of  the  duties  of  the 
county  clerk. 

That  it  was  unauthorized  and  void.    Id 

Mandamus^U should  not  be  granted  wJien  the  defendant  has  been  IsgaOg 

m0oined  from  doing  what  the  relator  seeks  to  have  done. 

See  People  ex  rel  Humphretb  v.  SupsBviaoBS .' 141 

OOUNTY  CLEBK— Becording  acts— a  purchaser  is  not  deprived  cf  hie  tiglOM 
by  the  neglect  or  errors  cf  the  county  clerk  xn  recording  and  indexing  the  instru- 
ment, 

iSte  Bedford  9.  Tuppbb 174 
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CX>TrNl*Y  OOTTRT'-' Has  Jwitdietion  owr  aeUons  p  eompel  the  MtUfaethn  of 
a  mortgage,']  1.  Where  a  person  has  entered  into  a  written  agreement  to  pay 
and  discharge  a  mortgage  and  has  thereafter  taken  an  assignment  thereof 
to  himself  instead  of  causing  the  same  to  be  satisfied,  an  action  may  be 
brought  against  him  in  a  County  Court  to  compel  him  to  satisfy  and  dis- 
charge the  mortgage,  and  to  pay  to  the  plaintiff  the  damages  occasioned  by 
his  failure  so  to  do.    Moshba  v,  Camfbbll 280 

2. PracUee — a  County  Oowrt  cannot  order  exeeptione  to  he  hMurd  in  the 

first  instance  at  the  General  Term^Oode  of  GivU  Procedure,  |  1000.1  A 
County  Court  has  no  power,  upon  the  trial  of  an  action,  to  nonsuit  the  plain- 
tifP  and  order  the  exceptions  to  be  heard  in  the  first  instance  at  the  General 
Term,  staying  all  proceedings  in  the  meantime. 

Johnson  «.  K  Y.,  O.  &W.  R  R  Co 166 

Ordert  made  by  it,  under  its  disereHonckry  powers,  are  not  reviewable  by 

the  Ghneral  Term  of  the  Supreme  Cowrt^  as  they  would  be  if  made  at  a  Special 
Term  of  that  court. 

See  Qtebbius  V.  CjOwlbm 628 

Justices*  Court — Tuts  no  jurisdiction  over  an  action  brought  upon  one  of 

Us  Judgments,  which  Tuts  been  made,  by  the  filing  and  docketing  of  a  transcript 
hereof,  a  judgment  of  the  County  Cowrt^Code  of  CMl  Procedure,  §§  191&^017. 

iSSstf  Baldwin  V.  Roberts 168 

See  AssiONMBNT. 

OOTJNTY  JXTDGS  —  Villages — incorporation  of — whai  resident  population 
they  must  contam — review  of  the  proceedings  by  a  county  judge — by  the  Oeneral 
Ikrm  —  lSrO,  chap,  291,  as  amended  bychap.  92  of  1878. 

/S80  Matter  OP  YniiiAGB  OF  Elba 648 

A  general  assignment — a  county  judge  cannot  set  aside  an  assignment  on 

the  ground  that  it  was  procured  through  undite  influence  or  fraud — by  what 
persons  such  an  application  shoutdbe  made — 1877,  chap,  466,  and  1878,  chap,  818. 

See  Matter  of  Thompson 195 

laxation-— power  of  the  county  judge  to  relieve  from  an  iOegdl  and 

unjust  assessmenty  where  the  applicant  had  made  oath  before  the  assessors  that 
he  had  no  personal  property— 1871,  chap,  695. 

/S«0  Matter  of  Coleican 644 

OOfUTStTYTKBABTTBlXB,— Irtist  funds— pou)er  of  the  county  treasurer  to 
invest  and  reinvest  the  same  —  he  may  release  portions  of  the  premises  described  in 
a  mortgage,  although  no  payment  be  made  thereon.^  Certain  moneys  were 
deposited  with  the  county  treasurer  of  Kings  county,  in  pursuance  of  a 
Judgment  of  the  court,  which  directed  him  to  mvest  the  same  for  the  benefit 
of  a  tenant  for  life.  Thereafter,  without  any  special  direction  from  the 
court,  he  loaned  a  portion  of  the  said  moneys  to  one  Crary,  and  received 
from  him  a  bond  and  mortgage  to  secure  the  repayment  thereof.  Sub- 
sequently, and  without  any  direction  from  the  court,  the  county  treasurer 
released  portions  of  the  premises  described  in  the  mortgage  from  the  lien 
thereof,  without  receiving  any  payment  from  Crary.  The  portions  so 
released  were  thereafter  mortgaged  by  Crary  to  other  persons  to  secure 
moneys  loaned  to  him  by  them. 

An  action  was  brought  to  foreclose  the  mortgage  given  to  the  county 
treasurer,  as  against  that  portion  of  the  real  estate  not  released,  and  a 
deficiency  having  arisen  thereon,  this  action  was  subsequently  brought  by 
the  successor  in  ofiice  of  the  former  county  treasurer,  to  have  the  said 
releases  declared  void  and  the  premises  described  therein  sold  under  the 
ori^nal  mortgage. 

*  Meid,  that  the  county  treasurer  had  power  to  execute  the  said  releases, 
and  that  this  action  could  not  be  maintained.     Bai^dwin  v.  Chart 438 

CX>TrBTS  —  Power  of  the  General  Term  to  correct  errors  committed  by  a  referee^ 
^there  no  eaxeption  was  taken  to  his  report — w?ien  it  should  be  exercised. 

See  Mandbyillb  v.  Marvin 288 

Pou>er  of — revival  of  action  upon  a  motion  —  Code  of  OivU  Procedure^ 

Hun— Vol.  XXX.        86  ^  , 
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CX>UIITS  —  ChnHnued.  ri« 

g  757 — pow&r  of  the  court  to  conHrvue  the  proceedings  and  order  thai  euideiui 
abreobdy  heoffd  and  taken  stand  good  in  the  cattse  as  revived. 

See  Wood  V.  Pltnn 44A 

-»—  AUowaTice  upon  —  w?ien  it  does  not  give  a  prwitegefrom  arred, 

^  MuRAD  tt.  Thomab • ft 

See  County  Coubt. 
County  Judge. 
Equity. 

Justice  of  the  Pbagb. 
Juribdiction. 
Supreme  Coubt. 
subbogatb.  ' 

00T7BT  MABTIAL: 

iS^  Militia. 

OOUlEtT  BTTLJBS: 

See  Rule. 

OOVENAiriS-- Cf  warranty -^lehatconiiituiesalnwiehifit.]  The  defend- 
ant conveyed  to  the  plaintiffs  by  a  deed  containing  a  covenant  of  warranty 
certain  premises  upon  which  was  a  grist  and  flouring  mill,  which  had  water- 
power  and  mill  privileges  appurtenant  thereto.  One  Douglass  owned  the 
premises  next  below  those  so  convened  and  had  erected  a  dam  thereon. 
At  the  time  the  deed  was  given,  this  dam  did  not  back  the  water  upon 
the  premises  conveyed  to  the  plaintiffs,  but  Douglass  had,  and  afterward! 
exercised,  a  right  to  raise  the  dam  eight  and  one-half  inches  higher,  wherebv 
the  water  was  thrown  back  upon  the  plaintiffs'  premises,  injuring  their  mill 
privileges  and  the  foundation  of  their  buildings  and  overflowing  a  portion 
of  their  land. 

Held,  that  the  plaintiffs  were  entitled  to  recover  the  damages  so  sustained, 
in  an  action  against  the  defendant,  for  a  breach  of  the  covenant  of  war- 
ranty contained  in  the  deed.    SCBIVEB9.  Smith • M 

CREDITOB 

See  Debtor  and  Cbbditob. 

CREDITOB'S  SXTIT: 

See  Pbaoticb. 

CBIMINAL  LAW : 

SeeOBXMJO^ 

CRIMES  —•  OrinUnal  trial  —  the  prisoner's  counsel  must  he  notified  btforefttr- 
ther  instructions  are  given  to  a  jury  which  has  once  retired  —  Oode  of  Orminal 
Procedure,  §  427.]  1.  Where  a  jury,  after  it  has  retired  to  deliberate  upon 
its  verdict,  returns  into  court  and  asks  for  further  instructions,  the  prisoner 
has,  under  section  427  of  the  Code  of  Criminal  Procedure,  an  absolute  right 
to  have  his  counsel  notified  of  the  fact,  and  it  is  a  fatal  error  for  the  court 
to  give  further  instructions  to  the  jury  before  giving  such  notice  to  the 
counsel,  even  though  the  prisoner  himself  be  present  m  court  and  takes  no 
exception  to  the  instruction  so  eiven. 

tJpon  the  trial  of  a  person  indicted  for  murder  in  the  first  degree  the  jury, 
after  having  retired  to  deliberate  upon  its  verdict,  returned  into  court  and 
asked  what  the  statute  punishment  for  murder  in  the  second  degree  was. 
The  court  replied  that  that  was  not  a  matter  for  their  consideration  in  arriv- 
ingat  a  verdict.  • 

Jleld,  that  this  was  error.    People  o.  Casbiano... 01 

2. The  jury  is  entitled  to  know  the  punishment  prescribed  for  the  crime,] 

That  while  it  is  proper  to  instruct  the  jury  that  where  a  crime  has  been  proved 
the  extent  of  the  punishment  prescribed  therefor  is  no  sufficient  reason  wl^ 
a  verdict  in  accordance  with  the  facts  as  proven  should  not  be  rendered,  yd 
as  a  part  of  the  case  the  punishment  should  be  known  to  the  jury.    IcL 
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.CRTMEfl — OanUnued,  vam. 

8. BigJUofl^JyTytowMid&rihs  iniMsicatdd  etmdiUim  cf  the  aeouBed— 

PiBnal  Cods,  ^23.]  Upon  the  trial  of  aperaon  indicted  for  murder  in  the  first 
degree  the  jury  may,  under  section  ^  of  the  Penal  Code,  take  into  con- 
sideration the  fact  that  the  accused  was  intoxicated  at  the  time  when  he 
committed  the  act.    Id. 

4. Petit  larceny —one  indicted  for  grand  larceny  may  he  found  g^iilty  qf 

petit  lareenff  in  the  Court  of  Sessions  —  Code  qf  Criminal  Procedure,  S  66— 
the  punishment  for  petit  larceny  is  prescribed  Ifv  secUon  \  ft  of  the  Penal  Vode-^ 
2  R  8.,  690,  §  11  Section  56  of  the  (Jode  of  <  Criminal  Procedure  conferring 
upon  Courts  of  Special  Sessions  exclusive  jurisdiction  to  hear  and  determine 
charges  of  petit  larceny,  charged  as  a  first  offense,  does  not  take  from.a  jury 
in  the  Courts  of  Oyer  and  I'erminer  and  of  Sessions  power  to  find  guilty  of 
X>etit  larceny  one  who  has  been  indicted  and  tried  before  such  court  for 
grand  larceny. 

One  convicted  of  petit  larceny  committed  since  the  passage  of  the  Penal 
Code  is  to  be  punished  by  an  imprisonment  of  not  more  than  a  year  or  a  fine 
of  $50U,  or  both,  as  prescribed  in  section  15  thereof.  •  The  punishment  pre- 
scribed by  section  1  of  3  Revised  Statutes,  690,  is  inconsistent  with  that 
prescribed  by  the  Penal  Code,  and  is  repealed  by  section  726  thereof. 

People  «.  McTambnbt ". 505 

Praetiee —  motion  for  a  new  trial  in  a  capital  ease  upon  the  ground  qf 

newly  discovered  eoidenee  —  Code  of  Criminal  Procedure,  §§  465,  466  and  517  — 
v^uU  must  be  shown  to  justify  the  ecmrt  %n  making  the  order  —  appetUabHUy  qf 
such  order  to  the  General  lerm. 

See  People  v,  Hovet 854 

Grand  and  petit  jurors  —  what  objections  to  the  validity  of  the  laws  under 

which  they  were  selected  cannot  be  raised  by  the  prisoner  upon  ?iis  trial, 

See^EorhEv,  Petrea 08 

Husband  and  wife  —  duty  of  the  former  as  to  supporting  the  latter — 

1871,  .chap.  895,  as  amended  by  chap.  171  qf  1882. 

See  People  ex  rel.  Douglass  v.  Naehr 461 

PoUey  of  life  insurance — condition  avoiding  it  in  ecue  the  assured  dies  in 

consequence  of  a  iMaiion  of  law  —  construction  of  such  a  provision  —  submission 
of  spedjic  questions  to  the  jury — when  a  general  verdict  is  good  alihough  the  Jury 
are  unable  to  anewer  the  specific  questions  so  submitted, 

See^vKRAYv.  N.  Y.  Life  Ins.  Co...... 488 

PracHee  in  criminal  ccues. 

See  Practice. 

What  constitutes  an  assauU, 

See  AssAiTLT. 

0BX7ELTY: 

See  Husband  and  Wife. 

DAMAGES  —  When  a  corporation  is  not  Uable  for  easemplary  damagee, 

SeeBaooKs  v.  N.  Y.  and  Greenwood  Lake  R  R.  Co 47 

Negligefiee  —  liability  of  a  railroad  company' for  an  obstruction  to  navi- 
gation, caused  by  its  careless  use  of  a  draw-bridge. 

iS^  BiiioGS  t>.  N.  Y.  C.  AND  a  R.  R.  R  Co 291 

Negligence  —  wrongful  removal  of  a  passenger  from  a  train  —  the  com- 
pany is  liable  for  all  the  consequences  directly  resulting  therefrom. 

SeeGvYv.N.Y.,  Ontario  and  W.  R,  R  Co 899 

Emdenee  —  measure  of  damages  for  loss  of  business,  occasioned  by  plain- 
tiff *s  being  confined  to  his  h^use  by  rectson  of  an  ir^ury  to  him  resulting  from 
the  defendant*^  negligence. 

See  Phyfe  v.  Manhattan  Railway  Co. 877 

Action  to  recover  land  —  claim^  in  answer  to  the  damages  demanded,  eon"  ■ 

sitting  of  taxes  paid  cmd  improvements  and  repairs  made,  does  not  constitute  a 
ecunier-daim. 

SeeFmBSOJxv,  Saffobd 581 
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DTiATTL -^Cf  judgment  dtbior — emUcaikm  far  2mm  ta  mmm  ari  mieuMon 
upon  &ie  judgment^  Oods  qf  OMU  Iroeedwn^  g  1881  —  oofKmli  qf  ihs  moving 
papen, 

iSM  Wadlbt  0.  Datis 070 

EesuUing  from  a  tiolatitm  of  loiff. 

See  Iksurancb. 

DEBT  —  Apportionment  of,  on  the  dMeien  of  a  ttnofk 
See  Towns. 

DSBTO&  AND  0&EDITO&  ~  Bankruptcy  —  efeet  of  a  dUchavrge  granted 
in  a  foreign  country  as  against  dOzens  of  this  country-^ it  becomes  effective  if 
they  prove  their  debts  and  accept  their  proportion  of  the  assets. 

See  Phblfs  «..  Borlaitd '  3W 

Bankruptcy  —  the  right  of  a  creditor  to  sue  the  bankrupt  revifjes  immedi- 
ately after  a  judgment  denying  his  application  for  a  discharge  —  it  is  not  sue- 
pended  by  an  appeal  by  the  bankrupt  from  the  judgment  denying  his  application. 

See  Storks  v.  Plumb 319 

BiU  of  exchange  —  one  apparently  Uahle,  individually ,  cannot  show  that 

he  intended  to  act  as  an  agent  for  another  party  to  the  bill — foreign  bankrupt 
proceedings  —  not  vaUd  here  as  against  a  citizen  who  took  no  part  therein, 

iSs0  Phelps  0.  Borland 808 

Judgment  creditor  —  right  of  to  bring  an  action  (trfter  the  mA^Ung  of  a 

qenerdl  assignment  by  his  judgment  debtor),  to  vacate  a  fraudulent  mortage  giten 
brfore  the  execution  of  such  general  assignment ;  the  judgment  having  been  recov- 
ered after  the  execution  of  the  assignment 

SeeCBiuxv,  Kendall 287 

C^eneral  €usignment  —  a  usurious  debt  is  rendered  vaUd  by  being  included 

tn  the  schedules  made  by  the  assignor  —  a  county  Jiuige  cannot  set  aside  an  assign- 
ment on  the  ground  that  it  was  procured  through  undue  influence  or  fraud  —  by 
what  persons  such  an  application  should  be  made  — 1877,  chap.  406,  and  1878, 
chap.  818. 

See  Matter  of  Thompson .' 190 

Division  of  a  town  —  coUection  of  debts  owtng  by  it  —  apportionment  of 

IAmti—  1  B.  S,  888,  889,  §§  4^11. 

See  People  ex  rbl.  HcKbnzib  v.  SupsBYiflOBS 148 

FraudiUent  conveyance  —  a  debtor  maygiveone  creditor  aprtferenee  over 

another,  wUhout  being  guilty  of  fraud. 

See  Jewbtt  v.  Notewarb   198 

Order  in  proceedings  for  the  discharge  of  an  imprisoned  debtor — when  it 

does  not  involve  a  substantial  right  so  ae  to  be  appealable. 

See  Matter  of  Mc Ardle 466 

Death  of  Judgment  debtor  —  <»pplieation  for  leave  to  tssue  an  execution 

upon  thejudgment--  Code  of  CivH  Procedure,  §  1881  —  Contents  cf  the  moving 
papers. 

See  Wadlet  v.  Davis 670 

Executor — a  cUUm  originally  exieUng  infa/por  of  an  executor  against  the 

estate  of  the  deceased  must  be  presented  to  the  surrogate  for  aUowanoe,  although  it 
is  held  at  the  time  by  an  afsignee^  Code  of  Civil  Procedure,  §§  3739,  2740. 

See  Snyder  e.  Snyder.* 186 

Exemption  from  execution  —  when  it  is  waived  by  a  failure  to  assert  it  — 

0x20  of  CivU  Procedure,  §1891. 

See  Russell  e.  Dean 848 

General  assignment — title  of  the  assignee  to  p^rsonai  property  qf  the 

assignor  situated  in  another  State  —  rights  of  attaching  creditors  thereto. 

See  Warner  v.  Jaffray 886 

Ajudgneefor  the  benefit  of  creditors  —  his  commissions  aretobe  computed 

mpon  the  moneys  actually  receieed^  1877,  chap.  466,  %26,  as  amended  by  eeeOan 
tpfehap.  818<?/18i8. 

iSM  Matter  OF  Fulton 868 
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DEBTOB  AND  OBJfiDlTOB  —  OmUinued,  pao. 

Chia/rn/nty  of  eaUeeUan-^tehcU  laches  of  the  creditor  in  midng  ike  debtor 

toiS  relecue  tho  guarantor. 

SeeTiFVASYV,  Willib ^ 266 

Benevolent  societies —  the  reU^fands  a/re  Udblefor  the  debts  of  the  bene- 
ficiaries after  such  funds  hone  been  "^eeeiced  by  the  latter  — 1879,  enap,  189  — 
1877,  chap.  73. 

iSee  BoLTv.  Eetbob 619 

Chattel  mortgage  —  agreement  ^lat  the  mortgagor  may  sea  the  mortgaged 

articles  and  apply  the  proceeds  upon  the  debt  —  a  subsequent  judgment  creditor 
is  entitled  to  have  an  (useount  of  the  sales  so  made  stated,  and  to  have  the  amount 
thereof  applied  to  reduce  the  mortgage  debt. 

i»sd  Ellsworth  «.  Phelps 040 

— -  IfbUee  to  creditors  by  generat  assignee 
See  AssiaNMBMTB. 

See  AxBJsem^. 
Attaghmbnt. 
Contract. 

J)WJIJkBJLT10TX&'--Ihidencein€maetionf!frif^rieseausedbydrf(^^ 
negUgence —  dedaraOon  of  ptainiiff  as  to  pains — tehen  odmMlt^  to  chMraclerim 
and  explain  his  acts, 

iS^  Nichols  e.  Bbookltk  OittR  R  Co ••  487 

Of  vendor  of  goods. 

See  Eyidbncb. 

DEED: 

See  Akoxbxit  Instruioent. 

D'EFEJSfSE— A  demurrer  is  a  drfense  within  the  meaning  of  mMms  8808^ 
ihe  Gods  of  OivU  Procedure. 

SmNbw  York  Elbtatbd  R  R  Co.  «.  Harold •> 406 

DEEIGIEKOY: 

See  JjJDQUXST, 

DEFINITION— JV^mM— a  dmMvrrw  is,  toithin  section  8268  of  the  (Me  of 
dnl  Procedure. 

iS(M  New  York  Eletated  R  R  Co.  o.  HAROLb 460 

Win — constrtietion  of  a  pre^^fUm  giving  to  the  testator's  widow  **the 

amount  due  her  by  law.^* 

See  Matter  of  Qoldbr 441 

PoUey  of  insurance  — prohibition  against  its  cusignment  by  the  hotdder-^ 

when  such  prohibition  does  not  include  its  assignment  as  a  collateral  seowrtty. 

^  Griffey  «.  N.  Y.  Central  Ins.  Co 299 

DELEGATION  OF  POWER  —  Na/mgable  waters  within  the  State— power 
<tf  the  State  to  grant  an  exclusive  right  to  raise  oysters  therein — it  may  eoBerdse 
this  right  through  town  others— 1868,  chap.  784. 

iSM  People  v.  Thompson 467 

DEUVEBT—  Gift,  mortis  caxiBA— delivery-^ a  cheek  qf  one  about  to  dseie 
not  a  valid  gift,  mortis  causa. 

See  Matter  of  Smithbb ^, ••  088 

See  Contract. 

DEMAND: 

See  LiMrr ATiON  of  AcnoHS. 

MDE  MINIMIS,"  ETO. : 

See  Municipal  CoRPORATioire. 

DEMXJItREB.  —  Costs— extra  aHowanee—a  demurrer  it  a  dtfense  wUMn^ 
meaning  of  section  3258  of  the  Code  of  doil  Procedure. 

Jsec  The  New  York  Eletated  R  R.  Co.  v.  Harold 400 
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DEPOSITION : 

iSsd  Eyidengb. 

DSTE&MINATION.-  €f  elaim  ta  rmA  pnpmlg. 

See  Real  Pbofebtt. 

DIBECTOBS: 

8e&  CoRFORATioir. ' 

DISABILITY: 

See  SUBBOGATB 

DISCH ABGE.  —  In  foreign  hamknipk^  jwwiicifcyfc 

iSsd  Bakbuftot. 


iSM  JUBT. 

DIS00T7KT: 

8e€  UsuBT. 

DISCBETION.  —  County  OouH--ord&n  mads  Iw  it,  under  He  dieoretiananf 
poioers,  are  not  revieuxMe  by  the  General  Term  qf  the  Supreme  Oowri,  ae  they 
iDould  be  if  made  at  a  Special  Term  qf,  that  court, 

/W0  STKBBraS  e.  OOWLBB  ...' (M 

Coete-— discretion  of  the  court  at  to,  in  equity  caeei-^teh&n U  wiUnotbi 

reoietced  by  the  General  Term, 

iSM  House  e.'EiSBMLOBD ' 90 

DISMISSAL,  —  Of  proceedings  for  mandamui. 
See  Mandamus. 

DISOBDEBLT  PEBSON.  —  Husband  a^nd  wife^  duly  of  fhs  formm'  as  is 
supporting  the  latter  ^1S7\,  chap.  895,  as  amended  by  chap.  171  qf  188Bi 

&0  People  EX  BEL.  Douglass  «.  Naehb m 

DISTBINGAS.  —  PraoticC'-'Writofdiatxhigaa-^poiDerqftheeowrt  to  compd 
a  corporation  t-o  anstoer  for  a  contempt, 

/S90  Hills  0.  Peekskill  Sayzngs  Babx 610 

DIYISION.  ^Qf  a  town. 
iSwTowire. 

DIVOBOE : 

See  HuBBAKD  ahd  WmL 

TKKnSJBiT.— Judgment-^  an  execution  cannot  be  isiusd  upon  UwMU  hat  istii^ 
docketed-'  the  five  years,  within  which  an  eaBeeuHon  hmmI  imut^  are  to  he  omf 
puted  from  that  time. 

See  KvFvmR  V,  Trask M 

See  Judgment. 

DOMICIL-—  Place  oftridl-^is  to  be  determined  by  the  residence  and  ntd  Atf 
domicU  of  the  parties—  Code  of  Oiinl  Procedure,  §  984— r^A<  qf  the  w^  to 
Jiaoe  a  domidl  apart  from  her  husband. 

See  Lton  v.  Lton .' • ^ 

DOWEB  —  TTA^n  a  reconveyance  to  a  husband  of  proper^  which  has  bssi^ 
theretofore  conTcyed  by  a  husband  and  wife  by  way  of  mortgofc,  will  restore  the 
wife's  right  of  dower  as  against  a  mortgage  given  back  by  the  husband  to  Atf 
grantor, 

iSwTATLOBfn  PoTO «• 

DBAFT : 

See  Bills  and  NoTBa 

'DWSaS—When  threats  qf  a  latqful  proseouUon  amount  to  dwrest—eom' 
pounding  a  felony — when  the  parties  are  not  in  pari  delicto.  ]  The  def endanftf 
in  whose  employ  the  plaintiff's  son  was,  accused  the  latter   of  hayhig 
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DXTREBB-^OoniiMied,  tam. 

embezzled  money  and  proposed  that  the  plaintiff  should  arrange  the  matter 
by  giving  bis  note,  indorsed  by  his  wife,  for  $250.  The  note  was  given  and 
subsequently  paid  by  the  plaintiff  to  one  who  had  acquired  it  in  good  faith 
before  maturity.  This  action  was^  brought  to  recover  the  amount  so  paid 
upon  the  ground  that  the  execution  of  the  note  was  procured  by  duress. 
I^on  the  trial  evidence  was  ffiven  tending  to  shoW  that  the  defendant 
attempted  to  influence  the  action  of  the  plaintiff  by  operating  upon  his 
family  pride,  his  fear  of  disgrace  and  his  desire  to  save  his  son  from  the 
ruinous  effects  of  a  prosecution,  and  thereby  induced  him  to  execute 
the  note. 

ffeld,  that  such  threats  so  made  amoimted  to  such  duress  or  pressure  as  • 
would  avoid  the  contract  thereby  obtained. 

That  the  fact  that  the  note  was  given  for  the  purpose  of  compounding  a 
felony  did  not  prevent  the  maintenance  of  the  action  as  the  parties  were  not 
in  pari  delicto^  the  note  having  been  procured  from  the  plaintiff  by  duress. 

See  Hatnbs  «.  Rudd 287 

EJ1BCTMEKT  —  Where  a  wife  w  living  upon  a  fa/rm  with  her  hut^nrnd,  what 
evidence  requires  the  submienan  to  the  jury  of  the  question  ae  to  which  is  the 
actual  occupant  thereof 

See  Martin  «.  Rbctob 188 

Claim,  in  answer  to  damages  demanded,  consisting  (f  taeees  paid,  cmd 

improvements  and  repairs  made^  does  not  eonstiiute  a  counter-claim. 

SeeFuwaoKv,  Safford. 681 

ENTBTBS  IN  BOOKS: 

See  AooouNnNG. 

EdTJITABLE  ESTOPPBL: 

See  Estoppel. 

BC^UITV  -—  Draft  discounted  upon  the  faith  qf  goods  shipped  hy  the  draiwer — 
when  the  povrtg  discounting  U  acquires  an  emi&able  lien  upon  the  proceeds  ofths 
goods.]  1.  On  May  28, 1881,  one  Harwood,  the  sole  surviving  member  of  a 
firm,  shipped  on  board  of  a  canal  boat,  of  which  he  was  a  part  owner,  a  cargo 
of  wheat  beloDging  to  the  firm  to  be  transported  from  Holly,  Now  York,  to 
Ege  &  Otis,  commission  merchants  in  the  city  of  New  York.  On  the  twenty- 
fourth  Harwood  drew  a  draft  in  the  firm  name  upon  the  assignees  for  $5,000 
and  procured  the  same  to  be  discounted  by  the  plaintiff,  the  plaintiff  being 
then  informed  that  the  wheat  had  been  so  shipped,  and  understanding 
that  the  draft  was  drawn  against  the  credit  thereof,  and  relying  upon  the 
agreeipent  that  the  draft  was  to  be  accepted  and  paid  by  the  consignees 
from  the  proceeds  of  its  sale.  On  the  same  day  Harwood  wrote  to  thsr  con- 
signees, inclosing  the  bill  of  lading  and  a  policv  of  insurance  upon  the 
wheat,  both  of  which  were  taken  out  in  the  name  of  the  firm,  informing  them 
that  he  had  drawn  the  draft  on  the  wheat  and  requested  them  to  accept  it 

On  May  twenty-fifth,  Harwood  being  insolvent,  made  a  general  assign- 
ment for  the  benefit  of  his  creditors.  The  assigLce  seized  the  wheat  before 
it  reached  the  consignees  and  sold  it.  The  consignees  having  failed  to 
accept  the  draft  the  plaintiff  broug^ht  this  action  to  have  a  lien  upon  the 
proceeds  of  the  wheat  established  in  its  favor  as  against  the  assignee. 

Held,  that  it  was  entitled  to  the  relief  sought  for. 
Flour  City  National  Bank  v,  Garfield  '. 5W 

2. Action  to  remove  a  cloud  upon  title  created  by  a  tax  sale — what  must  be 

shown  to  maintain  it.]  This  action  was  commenced  in  December,  1881 ,  to  have 
a  sale  of  the  plaintid's  lands  for  non-payment  of  taxes  set  aside  and  a  certifi- 
cate therefor  issued  to  the  comptroller  canceled  and  the  execution  of  a  deed 
enjoined.  The  lands  were  sold  in  November,  1881.  It  was  conceded  that 
the  sale  was  irregular.  The  plaintiff  claimed  to  be  entitled  to  maintain 
the  action  upon  the  ground  that  the  deed  when  executed  would  be  presump- 
tive evidence  of  the  regularity  of  the  proceeding. 

Held,  that  as  the  comptroller  had  power  to  cancel  the  sale  at  any  time 
before  the  conveyance  was  given  if  the  sale  was  for  any  reason  invalid^- 
and  as  the  deed  could  not  be  executed  until  after  the  expiration  of  two 
years,  when  a  notice  to  redeem  within  six  months  must  be  given,  there  was 


Digitized  by 


Google 


688  INDEX. 

BCIUITY  —  Oonimued,  ..^ 

no  such  threatened  and  immediate  danger  of  a  doad  upon  the  plaintiirs  i 

title  as  justified  the  maintenance  of  the  action. 

Clark  «.  Davknport Itt 

Right  to  compel  <me  hating  a  lien  upon  two  funde  to  resort   to  onecf 

them  —  rigfU  of  a  second  mortgagee  to  compel  an  assignment  of  a  prior  mortgage 
and  also  of  a  coUatercU  guaranty  of  its  payment^  hdd  by  the  otoTters  of  ike  prior 


See  Clark  f>.  Mackin 411 

Gliattel  mortgage  —  agreement  that  the  mortgagor  may  sell  the  mort- 
gaged articles  and  apply  the  proceeds  upon  the  debt  —  a  subsequent  Judgment 
creditor  is  entitled  to  have  an  account  of  the  sales  so  made  staled,  and  to  have  the 
amount  thereof  applied  to  reduce  the  mortgage  debt 

See  Ellsworth  v,  Phblps 646 

Persons  buying  stock,  in  order  to  bring  actions  for  past  vfrongful  acts  of 

directors,  are  not  fawred  by  courts  of  equity. 

SeeKnxQUJLSv.K,  W.  and  O.  R  It  Co n 

Chsts  —  discretion  of  tlie  court  as  to,  in  equity  eases  —  whfOn  it  tciU  not  he 

reniewed  by  the  General  Term. 

See  House  «.  Eisenlord '. 90 

Judgment  creditor  —  right  of,  to  bring  an  action  {after  the  making  of  a 

general  assignment  by  his  judgment  debtor),  to  vacate  a  fraudulent  mortgage 
given  before  the  eceecution  of  such  general  assignment ;  the  judgmerU  hating  been 
recovered  after  the  execution  of  the  assignment. 

See  Cbildq  V.  Kendall W 

General   assignment — a  county  judge  cannot  set  aside  an  asssgnmeni 

on  the  ground  that  it  was  procured  through  fraud — by  what  persons  such  an 
application  sho^Ud  be  made  —  1877,  chap,  466  —  1878,  chc^,  818. 

See  Matter  of  Thompson 166 

Trademark  ^secret  of  trade-^when  an  improper  use  <tf  U  toiU  bs 

restrained. 

iSstf  Chakplin  9.  Stoddabdt 666 

See  Injunction. 

EBBOK — In  records. 
/S00  Rbcordino. 

"EST ATE&  •— Ante-nuptial  agreement  —  ratifiecOion  €f  it  by  an  irtfani  w^ 
after  she  becomes  of  age  ^  power  reserved  tohirof  devising  the  property — io£tf 
estates  and  limitations  she  may  create  under  it  —  absolute  ownerMp  musA  vest 
within  the  duration  of  lives  estisting  when  the  etgreement  was  made  —  distineiion 
between  real  and  personal  estate —  allowance  to  the  father  for  moneys  advancsd 
to  and  expended  for  infant  and  adult  children. 

iSM  Beardslbt  v.  HoTGHKise 666 

See  Trusts. 
Wills. 
ReaIj  Propertt. 

ESTOPPEL  —  When  a  failure  to  disdose^  at  a  sale,  rights  claimed  by  one  pree- 
erU,  in  the  subfect  thereof,  constitutes  one  —  trade^mark — secret  of  tirade — whm 
an  improper  use  of  tt  will  be  restrained. 

See  Ckamplls  V.  Stoddart 666 

Agency  —  wTien  a  fire  insurance  company  is  estopped  from  setting  up  em 

erroneous  statement  as  to  the  ownership  of  the  property  which  was  inserted  tn  the 
poUcy  by  the  mistake  of  the  agent. 

See  Poughkebpsie  Sayings* Bank  v.  Manhattan  Fire  Inb.  Co.  . . .  176 

EVIDENCE  —  Physicians  —  admissibility  of  their  testimony  as  to  the  menial 
condition  of  their  patient —  Code  of  Civil  Procedure,  §  834.]  1.  The  defend- 
ants in  this  action,  heirs  at  law  of  the  plaintiffs  testatrix,  contested  Iste 
validity  of  her  will,  upon  the  grounds  of  a  lack  of  testamentary  capacity 
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and  of  undue  influence.  Upon  the  trial  the  plaintiff  called  one  Monk, 
the  physician  who  had  attended  the  deceased  in  her  last  sickness,  and  was 
allowed  to  prove  by  him  what  was  said  and  done  by  her,  at  an  interview 
had  by  him  with  hfer  at  her  house  at  which  the  plaintiff  was  present.  The 
plaintiff  was  allowed  to  introduce  this  testimony  to  show  that  the  witness 
"made  a  test  of  the  memory  of  .the  testatrix,  then  or  thereafter,  to  ascer- 
tain her  capacity  to  make  a  will.  "  The  witness  having  been  instructed 
by  the  judge  to  avoid  stating  any  information  received  by  him,  which  was 
required  to  enable  him  to  act  as  her  physician,  was  allowed  to  answer  the 
question,  what  was  his  impression  in  that  interview  as  to  the  condition  of 
the  testatrix,  whether  rational  or  irrational,  as  follows  :  '*  Her  gestures  and 
conversation,  language,  everything  that  I  could  observe,  impressed  me  as 
coming  from  a  person  of  ordinary  sound  mind." 

Held,  that  the  evidence  was  not  prohibited  by  section  834  of  the  Code  of 
Civil  Procedure  and  was  properly  received.     Steklb  v.  Ward '. .  65S 

2.  The  wife  of  an  heir  at  law  contesting  i?ie  probate  of  a  will  of  real  prop- 
erty is  interested  in  the  event — s/ie  cannot  testify  as  to  personal  transactions 
with  tlie  deceased.']  The  defendants  called  the  wife  of  one  of  the  contestants 
to  testify  to  "  the  actions,  conduct  and  sayings"  of  the  testatrix,  on  certain 
occasions  when  the  witness  was  at  her  house. 

Ueldl  that  as  the  deceased  left  real  estate  in  which  the  witness  would  have 
an  inchoate  right  of  dower,  if  the  will  were  declared  void,  she  was  interested 
in  the  event  of  the  action,  and  so  disqualified,  under  section  829  of  the 
Code  of  Civil  Procedure,  from  testifying  as  to  personal  transactions  or 
communications  had  with  the  deceased.    Id. 

3.  What  are  personal  transactions —  burden  of  proof]    But  that  as  the 

burden  of  proving  the  incompetency  of  the  witness  rested  upon  the  party 
objecting,  and  as  it  did  ;not  appear  from  the  question,  nor  from  the  other 
facts  proved  upon  the  trial,  that  the  witness  would  necessarily  be  compelled 
to  testify  as  to  a  personal  transaction  or  communication  with  the  deceased 
in  order  to  answer  the  question,  that  the  Court  erred  in  refusing  to  allow 
it  to  be  put.    Id. 

4. Deposition  of  a  party  taken  before  the  trial — wlien  it  may  be  read  in 

evidence  after  t?ie  death  of  tlie  adverse  party  —  Oode  of  Civil  Procedure,  see.  ^9-1 
After  issue  had  been  joined  in  this  action  the  depositions  of  the  plaintiff 
and  defendant  were  taken  under  a  stipulation  signed  by  their  attorneys,  pro- 
viding among  other  things  that  such  depositions  might  be  read  upon  the 
trial.  The  plaintiff  was  cross-examined  by  the  defendant's  counsel  in  the 
defendant's  presence.  The  defendant  died  before  the  trial  and  his  executrix 
was  substituted  in  his  stead. 

Held,  that  the  deposition  of  the  plaintiff  should  have  been  received  in  evi- 
dence, when  offered  by  him  upon  the  trial,  although  it  related  to  personal 
transactions  had  with  the  deceased.    Magdonald  v.  Woodbury 85 

5. What  testimony  is  inadmissible  as  relating  to  a  personal  transaction 

wWi  a  deceoMd  person  —  Code  of  Civil  Procedure,  §  829  —  Res  gestsB  —  wTiat 
evidence  is  admissible  as  constituting  a  part  of  it.]  This  action  was  brought  by 
the  plaintiff  upon  a  bond  given  to  him  by  one  (Carpenter  and  Azubah,  his  wife, 
against  the  executor  of  Azubah.  It  was  defended  upon  the  ground  that  the 
bond  was,  after  its  execution,  altered  by  the  insertion  of  a  clause  binding  the 
separate  estate  of  the  wife.  Upon  the  trial  the  plaintiff  was  called  as  a  wit- 
ness m  his  own  behalf,  and  testified  that  he  was  not  present  when  the  bond 
was  signed,  but  that  he  saw  it  in  the  hands  of  his  attorney,  after  it  was 
drawn  and  shortly  before  it  was  executed,  and  that  it  then  contained  the 
clause  in  question  as  it  appeared  upon  the  bond.  « 

Held,  that  the  evidence  was  inadmissible  under  section  829  of  the  Code  of 
Civil  Procedure,  as  relating  to  a  personal  transaction  with  the  deceased 

Held,  further,  that  this  section  also  prevented  the  plaintiff  from  tes- 
tifying respecting  conversations  between  himself  and  his  attorney,  prior  to 
the  execution  of  the  bond,  which  tended  to  show  that  it  contained  the. said 
clause. 

The  testimony  of  the  attorney  as  to  such  conversation  was  admissible  as  a 
part  of  the  res  gestae     Pbasb  v,  Barnbtt '. 525 


Hun— Vol.  XXX.        87 

Digitized  by 


Google 


690  INDEX. 

EVIDENCE  —  Continued,  tmul 

6. Wfeciment— where  a  wife  is  Uwng  upon  a  fcwm  wUn  ftar  husband, 

what  evidence  requires  the  submisnon  to  the  jury  of  the  question  as  to  tohieh  is  the 
actual  occupant  thereof. \  This  action  was  brought,  in  1860,  by  the  plaintiff, 
as  the  assignee  of  a  lessor,  to  recover  the  possession  of  certain  premises 
for  the  non-payment  of  the  rent  reserved  by  the  lease.  It  appeared  that  in 
1856.  one  Lansing,  who  then  owned  the  leasehold  interest,  went  to  the  defend- 
ant's house  and  told  the  defendant's  wife,  who  was  Lansing's  daughter,  that 
if  she  would  move  upon  the  premises  he  would  make  her  a  present  of  the 
place;  that  she  could  go  on  and  build  upon  it  and  he  would  give  her  a  deed 
whenever  she  called  for  it.  The  defendant  and  his  wife  moved  upon  the 
place  and  lived  there  as  husband  and  wife  for  twenty-two  years.  Build- 
ings were  put  up  and  other  improvements  made.  The  wife  had  no  separate 
estate  when  she  went  there.  She  hired  the  maid-servants,  and  he  the  men  on 
the  farm.  He  managed  the  farm  and  sold  the  produce.  The  defendant  was 
examined  as  a  witness  for  the  plaintiff  before  trial  and  testified  that  he  was 
in  the  possession  of  the  farm  at  the  time  of  the  commencement  of  the  action. 
While  the  action  was  pending  he  and  his  wife  made  an  affidavit  in  which 
they  stated  that  they  were  occupants  of  the  premises. 

Hetdt  that  the  evidence  would  not  have  justified  the  court  in  holding  as  a 
matter  of  law  that  the  defendant,  the  husband,  was  the  actual  ocpupant  of  the 
premises,  and  that  it  properly  submitted  that  question  to  the  jury. 

That  a  verdict  finding  that  he  was  not  the  actual  occupant  would  not  be 
disturl)ed.    Martin  m.  Rbctor ' 188 

7. Presumption  that  pubUc  offlcials  have  discharged  their  duty  J]     Upon 

the  trial  of  an  action  of  ejectment  a  deed,  executed  and  recorded  forty-eight 
years  before,  was  offered  in  evidence  by  the  plaintiffs.  It  was  executed  by 
one  of  the  grantors  personally,  and  by  him  as  the  attorney  in  fact  for  the 
others.  The  officer  taking  the  acknowledgment  stated  that  the  grantor  so 
executing  the  deed  was  personally  known  to  him  to  be  the  person  who  did 
so,  and  that  he  acknowledged  that  he  executed  the  same  as  his  act  and  deed, 
as  well  as  the  act  and  deed  of  the  other  grantors.  * 

Heldt  that  the  presumption  was  that  neither  the  officer  taking  the  acknow- 
ledgment, nor  the  county  clerk  recording  the  deed,  would  have  respectively 
penormed  and  verified  such  official  acts  had  there  not  been  presented  to 
them  legal  proof  of  the  existence  of  a  written  power  of  attorney,  executed 
by  the  other  grantors  under  their  hands  and  seals.    Ensign  v,  McKlnnbt.  .  248 

8. Ancient  deeds^admissSnHty  of  in  eoidenee.]    It  seemSy  that  an  ancient 

deed,  over  thirty  vears  old,  is  admissible  in  evidence  upon  its  bare  produc- 
tion, without  proof  of  acts  of  possession  under  it  being  first  given.     Id. 

9.  When  the  existence  of  a  power  of  attorney  may  be  inferred  from  other 

facts.]  The  facts  of  this  case  stated  and  held  to  entitle  the  plaintiffs  to 
have  them  submitted  to  the  Jury,  with  instructions  that  they  should  decide 
whether  or  not  from  such  facts,  and  the  inferences  and  presumption  arising 
therefrom,  the  existence  of  a  valid  power  of  attorney  was  established.    Id 

10  When  the  statements  of  an  agent  are  not  admissible  m  against  hit 

vrincipal  — what  statements  of  an  agent  are  inadmissMe  as  a  part  of  the  t^a 
gestfle.]  The  buildings  occupied  by  the  defendant,  for  the  manufacture  of 
wool,  having  been  partially  destroyed  by  fire,  and  a  portion  of  the  walls 
having  fallen,  and  other  portions  thereof  being  insecure  and  dangerous,  a  Mr. 
Ware  was  employed  by  the  defendant  to  put  the  buildings  in  a  sale  and  secure 
condition.  When  the  portion  of  the  wall  fell,  it  left  standing  portions  of  a 
brick  cornice  some  thirty  feet  above  the  ground.  Some  of  the  brick  in  it 
were  loose  and  liable  to  fall  from  a  slight  jar  of  the  wall.  A  few  days  after 
the  accident  the  plaintiff  and  some  other  laborers  were  employed  by  the 
defendalit  to  assist  is  repairing  the  building  under  the  direction  of  its  super- 
intendent, Mr.  Ware.  While  working  near  the  wall  above  referred  to,  in 
removing  a  stick  of  timber,  the  plaintiff  claimed  that  he  was  injured  by  the 
falling  of  a  brick  upon  his  leg.  It  was  not  claimed  that  the  fall  of  the  brick 
was  occasioned  by  the  removal  of  the  timber,  and  the  defendant  claimed  that 
if  any  brick  fell  it  was  by  reason  of  the  jarring  of  the  wall  by  the  running  of 
machinery  in  other  parts  of  the  buildings. 

Upon  the  trial  of  this  action,  brought  to  recover  damages  for  the  Injury 
80  alleged  to  have  been  occasioned,  the  phdntiff  was  allowed,  against  tha 
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defendant's  objection  and  exception,  to  testify  that  after  the  removal  of  the 
timber,  and  some  two  minutes  after  the  occurrence  of  the  accident,  he  told 
Mr.  Ware  of  it,  and  that  the  latter  stated  that  the  brick  came  from  the 
cornice;  that  he  saw  that  some  of  the  brick  there  were  loose  and  lay  corner- 
wise  and  oflf  the  cornice  the  day  before,  and  that  he  meant  to  have  them 
thrown  down,  but  did  not,  aiid  that  he  then  called  to  one  of  the  men  to  go 
with  him  and  throw  off  the  loose  brick. 

Held,  that  the  court  erred  in  allowing  the  witness  to  testify  as  to  the  state- 
ments so  made  by  Ware.    Darling  «.  Oswboo  Falls  Mpq.  Co 276 

11.  In  an  action  for  injuries  caused  by  defendant^ s  negligence  —  declara- 
tion of  plaintiff  as  to  pains  —  when  admissible  ta  characterize  and  explain  his  , 
acts.  ]  This  action  was  brought  by  the  plaintiff  to  recover  damages  for  a  per- 
sonal injury  alleged  to  have  been  occasioned  by  the  defendant's  negligence. 
Upon  the  trial  a  girl,  who  bad  slept  with  the  plaintiff  some  three  months 
after  the  injury,  was  allowed  to  testify  that  the  plaintiff  would  sit  on  the 
edge  of  the  bed  and  complain  of  pain  in  her  arm  and  shoulder. 

Held,  that  the  plaintiff's  declaration  was  properly  admitted  as  tending  to 
characterize  and  explain  her  act  in  so  sitting  upon  the  bed. 

Nichols  f>.  Brooklyn  Cmr  R.  R.  Co 487- 

12. Examination  of  a  party  before  trial — sufficiency  of  the   affldaviis 

upon  which  the  motion  is  made]  Upon  an  application  by  the  plaintid  for  an 
order  re^uirin^  the  defendant  to  appear  and  submit  to  an  examination 
before  trial,  it  is  not  necessary  that  the  affidavit  should  state  explicitly  that 
the  plaintiff  intended  to  prociuce  the  evidence  so  to  be  obtained  as  a  part  of 
the  proof  of  his  case  upon  the  trial;  it  is  sufficient  if  his  intention  so  to  do 
may  be  reasonably  inferred  from  the  statements  therein  contained. 

PoGG  t.  FisK : 61 

18. Privileges  of  the  witness ^  as  to  refuMng  to  ansu>er,  wUl  be  enforced  by 

the  court  upon  the  examination.]  The  fact  that  the  defendant  will  be  privi- 
leged from  testifying  as  to  some  of  the  matters  as  to  which  the  plaintiff 
d^ires  to  examine  him  is  not  a  reason  for  denying  the  application,  as  the 
court  will,  upon  the  examination,  afford  the  witness  such  protection  as  he 
may  be  entitled  to.    Id, 

14. Evidence  —  cross-examination  of  witness — quesivms  tending  to  show 

his  hostility  to  tJie  party  cross-examining  him  may  be  asked.]  This  action  was 
brought  by  certain  executors  against  a  co-executor  to  recover  Jhe  amount  of 
a  promissory  note  given  bv  the  latter  to  the  testator.  Upon  the  trial  a 
witness  was  called  by  the  plaintiffs  whose  testimony  tended  to  establish  the 
defendant's  liability.  Upon  her  cross-examination  she  was  asked  by  the 
defendant's  counsel  whether  it  was  not  after  a  request  by  the  executors  to 
pav  a  sum  which  they  alleged  she  owed  the  estate  that  she  first  gave  the 
information  of  the  facts  as  to  which  she  had  testified. ' 

Held,  that  the  referee  erred  in  refusing  to  allow  the  question  to  be  put; 
and  that  as  the  court  could  not  say  that  its  exclusion  had  not  injured  the 
defendant  the  judgment  must  be  reversed.     Milbs  v.  Sackett ^ 68 

15. Emdence — plea  of  a  former  judgment — how  the  grounds  of  the  for- 
mer decision  may  be  proved —  ^justice  cannot  testify  a^  to  the  reasons  for  his 
decision  1  This  action  was  brought  to  recover  the  rent  which  had  fallen 
due,  under  a  lease  of  certain  rooms,  for  the  period  of  one  year  from  May  1, 
1879.  The  defendants  set  up  as  one  of  their  defehses,^hat  an  action  to 
recover  rent  upon  the  same  lease  had  been  brought  against  them  by  the 
plaintiff  in  a  Justice's  Court,  in  March,  1880,  and  that  a  judgment  had  been 
entered  therein  in  their  favor.  The  plaintiff  claimed  that  the  said  judg- 
ment was  not  a  bar^o  this  action,  because  it  was  rendered  upon  the  ground 
that  the  rent  did  not  fall  due  until  the  end  of  the  year,  and  that  none  was 
at  the  time  of  such  judgment  due. 

Upon  the  trial  of  this  action  the  pleadings  used  and  the  evidence  taken  in 
the  former  action  were  read,  together  with  the  record  contained  in  the  jus- 
tice's docket.  The  justice,  who  was  called  as  a  witness,  was  asked  and 
allowed  to  state  that  he  decided  the  former  case  in  the  defendants'  favor 
upon  the  ground  that  the  rent  was  not  due  at  the  time  of  the  commence- 
ment of  the  action. 
Held,  that  the  court  erred  in  allowing  him  so  to  do.    Aoan  v.  Het 60 
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EVXDENCE  —  Ckmtinusd, 

Exnmination  of  a  pa/rty  before  trial  cuio  hds  receipt  of  telegrame,  ela,'^ 

when  it  shoukl  be  allowed  —  Code  of  OivU  Procedure,  §  872. 

j8f«  Hardy  «.  Peters : ,..    TO 

Bseamination  of  a  party  before  trial — the  residence  or  office  addrese  of  (he 

applicant's  attorney  must  be  stated  in  the  moving  affidamts —  Uode  of  GwSL  Pro- 
eedure,  §  877. 

^d  Van  Rot«.  Harriott 77 

Letters  of  administration  —  when  they  make  f>dUd,  acts  done  by  the  admin- 

istrator  prior  to  Jih  appointment — evidence  —  admissions  of  persons  interested  — 
w?ien  the>f  are  admissible. 

ike^iAVTKv.  KoBiKfiON 368 

Mercantile  books  of  account  —  whai  must  be  shown  to  authorise  their 

reception  as  emdenee  in  favor  of  the  party  keeping  them. 

See  Ives  v.  Waters 297 

When  a  party* s  statements  made  in  the  absence  of  the  other  party  a/re 

inadmissible  in  his  faxor  —  wlien  they  do  not  form  a  part  of  the  res  gestae. 

See  Sticknet  v.  Billinqs 804 

Measure  of  damages  for  toss  of  business,  occasioned  by  plaintiff  being 

confined  to  his  house  by  recuon  of  an  injuij  to  him  resulting  from  the  defendant's 
negligence. 

See  Phtfe  v,  Manhattan  Railway  Co 877 

What  is  sufficient  to  uphold  a  sale  of  goods  though  the  vendor  remains  in 

possession  —  declarations  of  the  vendor  as  to  his  reasons  for  making  tfu  sale  — 
v>hen  they  a/re  admissible  as  against  t\e  vendee. 

See  Rokber  v.  liowE 8TO 

Revival  of  action  upon  a  moUon — Code  of  GivU  Procedure,  §757 — 

power  of  the  court  to  continue  the  proceedings  and  order  that  evidence  already 
neard  and  taken,  stand  good  in  the  cause  as  revived. 

See  Wood  v.  Plynn 544 

Taos  lease — when  it  is  presumptive  ■  evidence  of  the  regularity  of  aU  the 

proceedings— IS77,  chap.  268,  §  18  —  1878,  chap.  236. 

See  LoTT  v.  DeGraw 417 

Action  to  remove  a  cloud  upon  UUe  created  by  a  tax  sale — what  muH 

he  shown  to  maintain  it. 

See  Clark  v.  Davenport 161 

Statute  of  limitations— what  is  a  sufficient  written  acknowledgment  of  the 

debt,  within  section  895  of  the  Code  of  OtvUProcedure, 

See  De  Freest  v.  Warner 94 

Staying  proceedings  untU  the  costs  of  a  former  action  are  paid — how  the 

identity  of  the  tu>o  actions  may  be  established. 

See  Doyle  v.  Recorder  Printing  Co 645 

Policy  of  life  insurance  —  the  breach  of  a  condition  must  be  pleaded  and 

proved  by  the  defendant  in  an  action  tJvereon. 

See  Germain  v.  Brooklyn  Life  Insurance  Co 585 

BiU  of  exchange  —  one  apparently  liable,  individually,  cannot  show  thai 

he  intended  to  act  as  an  agent  for  another  party  to  tits  biU. 

See  Phelps  v.  Borland 868 

Practice  —  motion  for  a  new  trial  in  a  capital  case  —  Oode  of  Criminal 

Procedure,  §§  465,  466  and  517  — what  must  be  shown  to  justify  the  court  in 
making  the  order — appealability  of  such  order  to  the  Qeneral  Term. 

See  People  v.  Hovby 364 

Corporations  organized  unde,  chapter  40,  Laws  of  1848  —  UabQiiiy  of  its 

officers,  under  section  14,  for  loaning  money  to  a  stockholder — entries  in  the 
books  of  Vke  company — competency  of,  as  evidence  against  its  officers— by  whom 
the  haJnlity  must  be  enforced. 

&0  Billings  «.  Trask 814 

yey>ly  discovered  —  new  trial  because  qf—  Surrogate's  GourU. 

/Sm  Howell  9.  Howell. 685 
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SVIDBNCE  —  ConUnuied.  y^^ 
Presumpuon  as  to  noUoe  cfa  rtguUnr  mmUng  iiftrudem. 

See  COBPORATIOK. 

EXAMINATION- or  a  IMf^  d^m  IrU 

See  Eyidbncb. 

Cfawitneu. 

See  EviDBNGB. 
W1TNB8& 

EXCHANGE — When  a  tremeaeUon  eoruUMea  a  mU,  cmd  not  an  eoDdumge  if 
property. 

See  En  AFP  t>.  Fowlbb. 512 

EXOEFTIONS  — Protf^tbtf  — a  Oounty  Court  cannot  order  exceptione  to  be  heard 
in  the  first  tnetanee  at  the  General  Term  —  Chde  of  Gvml  Procedure,  §  1000. 

/8s»  Johnson  «.  N.  Y.,  O.  and  W.  R  li.  Co ' 166 

POMoer  of  the  General  Term  to  correct  errors  commuted  by  a  referee,  where 

no  exception  was  ta^ken  to  his  report — when  it  should  be  exercised. 

See  Mandbyillb  «.  Mabyin 288 

Surrogate — report  of  a  referee  upon  the  aeeourUing  of  an  adminis- 
trator —  exceptions  thereto  —  duty  of  the  surrogate  to  consider  the  same  in  detail. 

See  Mattbb  of  Bbdford 551 

Surrogate,  power  of  to  order  a  reference ^rtf&ree^s  revort— becomes 

absolute  unless  exceptions  are  filed  thereto,  as  required  by  General  mde  No.  80 — 
Code  of  Civa  Procedure,  g  2546,  17. 

See  Matter  of  Leffingwell ^ 588 

See  Casb  and  Ezgbftions. 
Appbaju 

EXECnjTION  —  Death  of  a  judgment  debtbr — application  for  leave  to  tS9ue 
an  execution  upon  the  Judgment  —  Code  of  CivU  Procedure,  §  1881.]  1.  Upon 
an  application  for  leave  to  issue  an  execution  upon  a  judgment  recovered 
a^inst  a  person,  since  deceased,  made  under  section  1881  of  the  Code  of 
Civil  Procedure,  an  affidavit  was  presented,  made  by  one  of  the  two  plain- 
tiffs in  the  iudgment,  in  which,  after  stating  that  the  judgment  was  recovered 
by  him  and  his  co-plaintifF,  he  said  "  that  said  judgment  is  wholly  unsatis- 
fied and  unpaid  and  is  valid  and  subsisting." 

Held,  that  the  affidavit  was  sufficient  to  justify  the  court  in  granting  the 
application.    Wadlby  v.  Davis 570 

2. Grmtents  of  the  moving  papers.]    It  is  not  necessary  that  the  moving 

papers  should  contain  a  description  of  all  the  judgment  debtor's  lands;  and 
where  certain  of  his  real  estate  is  described  therein,  it  is  no  defense  to  show 
that  the  debtor  had  other  lands  not  included  therein.     Id. 

8. Exemption  from  execution  ^  when  it  is  waived  by  a  failure  to  assert 

it — Code  of  CivU  Procedure,^  1891.]  Under  an  execution  issued  upon  a 
judgment  a  constable  levied  upon  a  span  of  mules  owned  and  used  by  the 
debtor  in  his  business  of  farming  and  boating.  He  wiis  a  householder  and 
had  no  other  team.  It  did  not  appear  what  other  property  he  then  had. 
He  did  not  at  the  time  the  levy  was  made,  or  at  any  other  time,  claim 
that  the  mules  were  exempt. 

Hdd^  that  he  thereby  waived  any  exemption  to  which  he  might  have  been 
entitled  under  section  1891  of  the  Code  of  Civil  Procedure. 

RussKLL  V.  Dean 248 

Judgment  —  an  execution  cannot  be  issued  upon  it  untU  it  lias  been 

docketed —  the  five  years,  vfithin  which  an  execution  must  issue,  are  to  be  com- 
putedfrotn  that  time. 

See  EuFFER  v.  Frank 74 

BXE0UTOBiS  AND  ADMINISTRATOBiS  —  Letters  of  administration  — 
when  they  make  vaUd  acts  done  by  the  administrator  prior  to  his  appointment,] 
1.  The  plaintiff's  intestate  died  in  186:^,  leaving  him  surviving,  his  widow, 
two  sons  Elijah  and  Morgan,  and  the  plaintiff  a  granddaughter.     He  then 
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XXBOUTOBS  AND  ADIONIST&ATOBS  —  CknUinued.  p^a. 

owned  a  bond  and  mortgage  which  had  been  gi^en  to  him  by  Elijah.  March 
81.  1865,  Elijah  sold  the  land  covered  by  the  mortgage  to  one  8now,  who 
had  no  knowledge  of  the  existence  of  the  bond  and  mortgage.  Snow  paid 
$2,000  in  cash,  which  was  more  than  the  amount  due  upon  the  said  bond 
and  mortgage,  and  gave  back  a  new  bond  and  mortgage  to  secure  the  pay- 
ment of  the  residue  of  the  purchase-money.  At  about  the  time  of  the  deliv- 
ery of  the  deed  the  next  or  kin  — all  of  whom  except  the  plaintiff  were  of 
age  —  executed  and  acknowledged  a  discharge  in  wnting,  under  seal,  of  the 
laid  mortgage  ^ven  by  Elijah  and  indorsed  a  receipt  in  full  upon  the 
bond.  This  satisfaction  and  the  bond  and  mortgage  were  deliveied,  with 
other  old  papers,  to  Snow  who  did  not  examine  them.  In  April,  1877, 
letters  of  administration  upon  the  estate  were  for  the  first  jtimc  issued, 
by  which  Elijah  was  appointed  administrator. .  He  duly  qualified  and  con- 
tinued to  act  until  July,  1879,  when  the  letters  were  revoked,  and  letters  de 
bonis  non  were  granted  to  the  plaintiff.  The  plaintiff  never  received  any 
portion  of  the  money  paid  bv  Snow. 

In  this  action  brought  by  the  plaintiff  to  foreclose  the  first  mortgage  aealnst 
persons  who  claimed  title  under  Snow,  upon  the  ground  that  the  discmargQ 
and  receipt  were  invalid  and  void : 

Held,  that  the  discharge  became  valid  and  effective,  and  binding  upon  all 
persons  interested  in  the  estate,  upon  the  granting  of  letters  of  administration 
to  Elijah  in  1877,  and  that  its  validity  and  effect  were  not  destroyed  by  the 
subsequent  revocation  of  the  letters  so  issued.     Smfth  v.  Robinson 860 

2.—^  Endenee  —  admiuions  ofp&rsans  interested  —  when  they  are  admutibU.'] 
Upon  the  trial  evidence  was  given  of  admissions  made  by  the  widow  ana 
Egiah,  to  the  effect  that  the  bond  and  mortgage  were  satisfied  and  discharged. 

HM,  that  the  evidence  was  competent  as  showing  that  the  bond  and  mort- 
gage should  not  be  enforced  in  their  interest.    Id, 

8. TnUnUon  1     Elijah  at  the  trial  was  asked  by  the  plaintiff  whether 

he  intended  to  deliver  the  bond  and  mortgage,  with  the  discharge,  to  Snow 
at  the  time  he  delivered  the  other  papers. 

Hdd,  that  as  the  plaintiff  denied,  and  Elijah  did  not  admit,  that  the  dis- 
charge had  ever  been  delivered  to  Snow,  the  court  properly  excluded  the 
evidence.    Id. 

4. Letters  of  adminxstration  —  conflicting  rights  of  the  pubUe  adminu- 

trator  of  Kings  county  and  the  Brooklyn  Trust  Company—  which  is  entitled  to 
priority.]  Chapter  154  of  1877,  amends  section  4  of  chapter  885  of  1871,  cre- 
ating the  office  of  public  administrator  of  Kings  county  by  conferring  upon 
him  ''absolute  aud  sole  authority"  to  administer  upon  the  personal  estate  of 
intestates  whenever  "there  shall  be  no  widow,  husband  or  next  of  kin 
entitled  to  a  distributive  share  in  the  estate  of  said  intestate,  resident  in  the 
Stftte,  entitled,  competent  or  willing  to  take  out  letters."  Chapter  124  of 
1882  amends  this  act  by  substituting  the  words  "  prior  right  and  authority" 
for  "absolute  and  sole  authority." 

Section  I  of  chapter  883  of  1877  amends  chapter  571  of  1866,  creating 
the  Brooklyn  Trust  Company,  by  providing  that  when  "it  shall  appear 
that  there  are  no  next  oi  kin  of  the  deceased  entitled  to  a  distributive 
share  in  the  estate  qualified,  competent  or  willing,  or  otherwise  unable  to 
iiti ;  p(  siioh  administration,  said  court  or  surrogjite  may,  at  the  request 
of  any  pHrty  interested  in  the  estate,  whether  as  crediiur  or  beneficiary, 
i-rttnt  li  Uers  of  administration  on  said  estate  to  said  company." 
*"  Fi'bnmry  .9,  1883.  one  Goddard,  a  resident  of  Brooklyn,  died  intestate, 
le&viiii^  iiim  surviving  two  daughters,  who  were  of  full  age,  and  three 
cbiJdron  of  a  deceased  daughter.  One  of  the  daughters  resided  in  Illinois; 
the  other  daughter  and  the  three  grandchildren,  two  of  whom  were  minors 
aiul  oiw  of  full  age,  resided  in  Brooklyn.  The  two  daughters  and  the  grand- 
chilfi,  vvUo  was  or  age  applied  to  have  the  Trust  Company  appointed  adminis- 
trator. The  public  administrator  objecting  to  this;  the  surrogate  denied  the 
appHciition  and  appointed  him  administrator. 

IleM,  that  he  erred  in  so  doing.    Goddard  ».  Abbott 401 

5    , ji  daim  originally  existing  in  favor  of  an  executor  against  the  estate 

deceased  must  be  presented  to  the  surrogate  for  allowance,  although 
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it  ia  held  at  the  time  by  <m  asnonee  —  Oode  of  Oiod  Procedure,  %%  8789, 
,2740.  After  the  death  of  the  defeadant's  testator,  one  of  the  defend- 
ants.  a  son  and  one  of  the  executors  of  the  testator,  assigned  to  the  plaintiil, 
his  wife,  through  a  third  person,  all  claims  and  demands  which  he  had 
against  the  testator,  or  his  estate,  for  services  rendered,  under  a  written 
agreement  entered  into  between  him  and  the  testator  in  the  lifetime  of  the 
latter,  in  supplying  the  testator  with  necessaries,  and  taking  care  of,  and 
nursing  him. 

Held,  that  the  plaintiff  could  not  maintain  an  action  in  the  Supreme 
Court  against  the  executor,  to  recover  the  amount  due  under  this  agree- 
ment; but  that  the  claim  should  be  presented  to  the  surrogate  forafloir- 
ance  as  provided  by  sections  2i3U,  2i40  of  the  Code  of  Civil  Procedure. 

Snyder  v,  Snyder * 18§ 

6.  Administrator  with  the  toiU  annexed — rigJU  of,  to  execute  a  power  of 

sale  given  to  the  executor  J]  The  right  of  an  administrator  with  the  wm 
annexed  to  execute  a  power  to  sell  and  convey  real  estate  conferred  by  the 
testator  upon  his  executor,  is  involved  in  too  much  doubt  to  justify  the  court 
in  enforcmg  the  performance  of  a  contract  to  purchase  the  property  from 
him.    PAiiBT  «.  Eenbally 15 

WiU — when  persons  acting  as  exeetitors  and  a$  trustees  are  entitled  to 

double  commissions  —  when  a  formal  decree  transferring  the  property  to  them  as 
trustees  is  unnecessary  —  expenses  and  management  of  the  trust — when  they 
must  be  wholly  borne  by  the  tenants  for  Iffe, 

^  Blake  9.  Blake 460 

Letters  of  administration — the  actum  of  a  surrogiUe  in  issuing  them  cannot 

le  attacked  collaterally — a  pou>er  of  attorney  may  be  acknowledged  before  a  vie&' 
wnsul. 

See  Brown  ».  Landon 57 

Suitrogate — report  of  a  referee  upon  the  accounting  of  an  administrator 

— easeeptions  thereto  —  duty  of  the  surrogate  to  consider  ihe  same  in  detaU. 

See  MATfBR  of  Bedford 501 

EXEMPLARY  DAMAGES. 

See  Damages. 

VXXNiPTION  ^  Exemption  from  exeeuOun^fdhenitiswrioed  hyafaHure 
to  assert  it—  Go^e  of  OivU  Procedure,  §  1891. 

See  RCJB8BLL9.  Dean 342 

EX-PABTE  OEDEE  —  Is  not  appealable — how  it  can  be  reviewed. 

See  People  exrel.  ScHLSHRf).  Cohmon  Couhoil 685 

XZTEA  ALLOWANCE : 

See  Additional  Allowanob. 

SEES: 

See  CouMissiONB. 

lELONY: 

See  CoBiPonNDiNa  A  Fbloht.        ' 

ITEE  nrSXTEANCE  : 

See  Insurance 

JIBM: 

See  Partnership. 

JEME  COVEET  : 

See  Husband  and  Wife. 

7EN0ES  —  Railroad  corporation  —  UdbiUty  of,  for  eatde,  in  whatever  waif 
ii^ured,  because  of nts  failure  to  mmntain  fences  on  the  sides  ofitstraeks — 1860, 
xhap,  140,  §  44  —  ia54,  chap.  282,  §  8. 

fliud Knight©  N.  Y.,  L.  E.  andW.  R  R  Co 415 
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VUSTDTSrOB — Appeal —  setUement of  eoie  —  right  qf  theref&ree  tomakeaddi' 
tonal  findings,  upon  the  requeet  of  the  parties  —  toadver  of  irregularity. 

See  Welch «.  Prbston;...-. 808 

TISSaSSLLBS'-NatigahU  wat^n  wOhin  the  Staie-^power  qf  the  State  to 
grant  an  exeltmee  r^ht  to  raiee  oyel&re  therein — Uma^  eaerciee  UUe  right 
through  town  officers-^  1868,  ehap.  784. 

See  Pj£ofls9.  Thompsoh 4Si 

70&MBB  ACnON : 

See  EviDENCB. 

FOBMEB  JTTDGMENT: 

See  PLBADiNa. 

70BXOL06XJBE  BALB^BIghi qf  m^ k^mtrm(i$^mmpmi§ ta hM rml mUi$ 

'iMder — for  what  time. 
See  Insuranob. 

FOBBCLOSUBB: 

See  MoRTOAOB. 
Sales. 

FOBEIGN  BANXBUPTOY: 

See  Bankruftot. 

FOBEIGK  OOBPOBATION: 

See  Corporation. 

FOBFEITXrBB—  Ordar  ef  arreet  undgr  (Me  cf  CfM  Proeedars,  %  649, 
eub.  8 — cannot  be  granted  in  an  action  to  recover  propertg  forfeited  heoauae  ^ued 
for  lottery  purpoeee— Penal  Code,  %  882. 

See  People  9.  Phillifb 65i 

FBAT7D  —  FraudtUent  conveyance — a  debtor  may  give  one  creditor  a  prtfer- 
enee  over  anoVter^  unthoui  being  guilty  of  fraud.]  A  wife  loaned  to  her  hus- 
band the  sum  of  $1,100  belonging  to  her.  upon  the  agreement  and  under- 
standing that  he  would  give  her  security  therefor.  Thereafter  he  executed 
and  delivered  to  her  a  mortage  for  that  sum  and  the  interest  accrued 
thereon.  The  mortgage  was  given  for  the  purpose  of  protecting  and  secur- 
ing the  payment  of  the  said  indebtedness  and  of  preventing  the  plaintiff 
'who  was  appointed  a  receiver  under  a  judgment  recovered  in  an  action 
for  slander  pending,  at  the  time  of  the  giving  of  such  mortgage,  against 
the  husbana)  from  taking  the  property  by  virtue  of  any  iuagment  that 
might  be  recovered  therein,  and  the  same  would  not  have  been  given  had 
not  the  said  action  been  pending. 

Held,  that  the  mortgage  was  valid,  and  could  not  be  attacked  by  the 
receiver  so  appointed  in  the  action  for  slander,  after  the  recovery  of  a  judg- 
ment therein.    Jbwbtt  v.  Notbware 188 

Arreet  —  an  actiud  and  guilty  interU  to  dtfraud  must  be  ehown  to  eulifect 

the  party  to  it. 

See  Sherill  Roper  Air  Engine  Ck>.  «.  Harwood.  ••• 8 

Beeciseion  of  contract  of  eale  for  fraud  or  nuetctke. 

See  Knappo.  Fowler •••••• 519 


^: 


Right  of  a  county  fudge  to  eet  aaide  an  aangrmmUfifr* 

See  >ja8IGNMENT. 

Mismanagement  qf  corporate  a(fain  by  Us  qflotnm 

See  Corporation. 

GENEBAIi  ASSIGNMENTS 

See  AsfiiONiCBNT. 

OENEBAI.  LBGAOYs 

See  Lbgaot. 
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QSNERAIi  BTJUBSs 

iSbtfRuLsa 

GBNBBAIi  VBRDIOT: 

See  Yerdict.  fam* 

QirFL—-T)eliw&ry-^adka(k(jf(m$iAoia^  causa.] 

Tbe  plaintiffs'  intestate  being  at  the  point  of  death,  and  desiring  to  give  to 
the  respondent  a  sum  of  money  then  on  deposit  to  his  credit  in  a  bank, 
delivered  to  him  a  check  upon  lus  bank  for  the  amount  of  the  deposit 

HM^  that  the  delivery  of  the  check  was  not  a  sufficient  delivery  of  the 
money  to  render  the  gift  valid  and  effectual    Mattbb  of  Smithbb 688 

GRAND  JUBT: 

8»t  Jury. 

GRAND  ULROENT: 
/SmLajujbnt. 

QIXiKBJ^XTT-'iHaTam^fqfetXM^  ^  the  wtditor  k^  mOno 

the  debUn'  wiU  rdecm  the  guarantor, 

JSeeTjsVASY  o.  WILUS • 2M 

(Master  partit-^tn^rnxM^ui  to  the  condition  qf^  veitd^to  vhat  time 

the  gttararUff  rdcutee. 

iSto  Ahrbnbibbo  ft.  WsiSflT 75 

HEARSAY: 

/£i^  EVIDBNOB. 

HIGHWAYS-— !ZV0«paM'--i0Atf?iAAa5icMrii^MMMr  ma/ffmaifUain  an  action 
againet  a  company  uniawfuXly  ueing  tteam  oars  in  the  strset^l  An  owner  of 
land  abutting  upon  a  city  street,  whose  title  extends  to  the  center  thereof 
subject  to  the  right  of  the  public  to  use  it  as  a  highway,  may  maintain  an 
action  of  trespass  against  a  company  which,  without  le&;al  authority  so  to 
do,  runs  upon  the  portion  of  the  highway  owned  by  him  steam  engines 
and  cars  propelled  by  steam,  to  the  injury  of  the  premises  and  of  the  busi- 
ness carried  on  by  him  in  the  buildings  erected  thereon. 

See  IIossNBR  v.  Brooklyn  Citt  R  R.  Co 4(N> 

Village  of  Sing  Sing^power  of  the  trustees,  as  commissioners  of  high- 

foays,  to  widen  streets —  I^,  chap,  5&,  §  88 —  neeessitg  of  widening  a  street — 
how  it  fs  to  be  certified  to, 

iSstf  Matter  of  Main  Strbbt,  Sing  Sing 424 

Chapter  700  of  1881  making  towns  liable  for  defeetifoe  highways  has  no 

Tftroaetive  effect. 

•     iSM  Frascbb  o.  Town  of  Tompkins 188 

A  vault  constructed  in  the  street,  with  the  permission  cf  the  dty  author- 
ities, is  not  a  nuisance. 

See  Martin  9.  Tribunb  Association 891 

MGBSBS  — Livery  stable  keeper — Uenof,  upon  a  horse  kept  under  em  agreement 
wUh  the  owner — rights  of  a  chattel  mortage  — 1873,  chap.  498. 

3m  Jackson  «.  Eassball fM 

HOSTILITY  —  Cf  witness — how  shown. 
See  Witness.  , 

HUSBAMD  AND  WIFE  ^  Trust  for  the  benefit  of  a  married  woman^ 
right  to  have  the  property  conveyed  to  her — 1849,  chap.  875,  §  3  —  to  what  eases 
it  is  applicable.]  t.  On  October  27,  1857,  the  plaintiff,  being  seized  as  tenant 
in  common  with  her  sister  of  certain  real  estate,  and  being  about  to  marry 
one  Clark,  made  a  marriage  settlement  whereby  she  conveyed  to  two  trus- 
tees all  her  estate,  both  real  and  personal,  in  trust,  to  apply  the  rents  and 
income  thereof  to  her  use  during  her  natural  life,  and  upon  her  decease  to 
convey,  assign  and  deliver  the  same  in  such  way  and  manner  as  she  should 
1^  her  last  will  and  testament  appoint;  and  in  default  of  such  appointment, 
and  in  case  her  husband  was  then  dead,  then  to  convey,  assign  ancT  deliver 


IIux— Vou  XXX.         88 


'  Digitized  by 


Google 


698  INDE3L 

HX7SBAND  AND  WIFE  —  Continued,  paob. 

the  same'  to  sticU  person  or  persons,  and  in  the  same  manner,  shares  and 
proportions  as  the  said  estate  would  have  descended  if  said' con vejanoe 
had  not  been  made. 

The  instrument  recited  that  it  was  intended  to  place  all  the  property 
of  the  plaintiff  in  trust  for  her  sole  and  separate  use  and  benefit,  free  from 
all  debts  of  her  husband,  and  of  any  f utucp  husband,  and  of  and  from  his 
management  and  control.  Clark  married  the  plaintiff  and  died  in  1862.  In 
1865  the  plaintiff  married  one  Thebaud,  who  is  still  living.  She  has  two 
children,  one  by  the  first  marriage  of  full  age,  one  by  the  second  a  minor. 

In  March,  1 873,  she  applied,  under  chapter  H7r»of  1849,  to  a  justice  of  the 
Supreme  Court  and  procured  from  him  a  certificate  stating  that  she  had 
sufficient  capacity  to  manage  and  control  her  property,  and  authorizing  the 
surviving  trustee  to  convey  it  to  her  for  her  sole  and  separate  use  and 
benefit.  Thereafter  and  in  1872  the  surviving  trustee  duly  conveyed  to  her, 
her  heirs  and  assigns,  '«11  the  said  trust  estate. 

Held,  that  the  case  was  within  the  provisions  of  the  second  section  of  the 
said  act  authorizing  a  conveyance  to  be  made  in  such  a  case,  and  that  by 
the  conveyance  from  the  trustee  she  acquired  a  valid  title  in  fee  to  the 
•aid  lands. 

8u  Trbbauo  v.  Schbkbrhorn 888 

2.  Action  for  a  divorce  —  the  referenoe  of  the  ienies  muet  be  to  hear  and 

determine  the  same  — formofihe  order  —  power  of  the  court  upon  an  appUeaUon 
for  judgment  upon  hie  report  —  Gode  of  Civil  Procedure,  ^%  1 228,  12-39.]  Where 
an  action  for  a  divorce,  in  which  issues  have  been  Joined,  is  by  consent  of 
the  parties  referred,  the  reference  should  be  to  hear  and  decide  the  issues 
and  not  merely  to  take  evidence  and  report  the  same  with  the  referee's 
opinion. 

Although  where  the  issues  in  an  action  are  sent  to  a  referee  for  trial  it  is 
better  to  have  the  order  direct  him  "to  hear  and  decide,"  or  "to  hear  and 
determine  "  the  same,  it  is  not  necessary  that  these  words  should  be  used. 

An  order  directing  "that  this  action  be  and  the  same  is  hereby  referred 
to  *  *  *  to  hear  the  same,  and  all  the  issues  therein  and  to  report  to 
this  court,"  is  sufficient 

QuoBre,  as  to  what  is  the  extent  of  the  power  given  to  the  court  by  section 
1229  of  the  Code  of  Civil  Procedure,  where  judgment  in  an  action  for 
divorce  is  applied  for  upon  the  report  of  the  reieree  and  the  testimony 
taken  upon  the  trial.    McCleajit  v,  McClsabt 154 

3. Action  for  a  separation  —  acts  of  cruelty  committed  ofter  its  commence- 

ment  map  be  set  up  in  a  supplemental  complaint  —  the  truth  of  the  aUegaUone 
cannot  be  determined  upon  Uie  hearing  of  the  motion."]  In  an  action  for  a 
separation  from  bed  and  board  the  plaintiff  may  be  allowed  to  file  a  supple- 
mental complaint  setting  forth  acts  of  cruel  and  in  human  treatment,  allied 
to  have  been  committed  by  the  defendant  since  the  time  of  the  commence- 
ment of  the  action.  They  are  admissible  to  give  color  to  and  to  explain 
other  matters  put  in  issue  by  the  plaintiff. 

The  truth  or  falsity  of  the  allegations  contained  in  the  sui)plemental  com- 
plaint cannot  be  determined  upon  the  hearing  of  the  motion  for  leave  to 
serve  it.     Cornwall  v.  Cornwall 578 

4. Duty  of  the  husband  as  to  supporting  the  wtfd— 1871,  chap.  395, 

as  amended  by  chap,  171  of  1382.]  In  order  to  authorize  the  making 
of  an  order  requiring  a  husband  to  pay  a  specific  sum  of  money  weekly, 
for  the  support  of  his  wife  or  children,  as  provided  in  chapter  39o  of 
1871,  as  amended  by  chapter  171  of  1882,  it  must  be  shown  that  the 
husband  has,  without  lust  cause,  neglected  or  refused  to  perform  the  duties  > 
and  obligations  towards  his  wife  and  child  which  are  imposed  upon  him  bj 
the  existing  law,  and  that  by  reason  thereof  the  burden  of  supporting  his 
wife  and  fcliildren  will  be  thrown  upon  the  public. 

It  was  not  intended  by  the  said  acts  to  give  the  wife  any  new  or  additional 
remedy  or  right,  either  directly  or  indirectly;  it  was  the  public  and  not 
the  wife  that  was  to  be  protectea  bv  these  acts. 

PSOPLB.EX  RBL.  DoUGLASS  P.  !N  AEHR 481 

5. Married  toomen  —  a/re  liable  for  money  borrowed  by  ihem,^  independent 

^  the  uses  to  which  they  may  applif  it.]    A  married  woman  is  liable  upon  a 
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several  promissory  note  eiven  by  herself  and  her  husband  for  money  W- 
rowed  by  and  loaned  to  her,  without  regfu^  to  the  purposes  for  which  the 
money  was  borrowed  or  used.  If  she  borrowed  it  she  is  liable  to  repay  it, 
whether  it  was  expended  for  the  benefit  of  her  husband  or  for  that  of  her 
separate  estate  or  business,  or  disburse  by  her  for  any  other  purpose 

Maktin  v.  Robebts 2S6 

£geetment^  where  a  toife  w  living  upon  a  farm  with  har  hueband,  what 

49idenee  requires  the  submiesu/h  to  the  jury  of  (he  queetion  as  to  which  i$  tha 
actual  occupant  thereof 

See  Martin  v.  Kbctob i 188 

When  a  reconveyance  to  a  husband  of  property  whiehTUu  been  theretofore 

conveyed  by  a  husband  and  wife  by  way  of  mortgage,  will  restore  the  wtfe^s  right 
4(f  dower  as  against  a  mortgage  gioen  bctek  by  the  huwband  to  the  grantor, 

Sw  Taylor  «.  Fobt 446 

Ptaee  of  trial —  is  to  be  determined  by  the  residence  and  not  the  domieU 

4fthc  parties— Code  OivU Procedure,  ^^Si  —  IHght  qfthewffetohaveadomieil 
eqMrtfrom  her  husband. 

See  Lyon  v,  Lyon 4S6 

Indorsement  of  a  drqft,  by  a  married  woman — when  she  may  show  that 

she  received  no  consideration  for  so  doinq. 

See  Thb  Produce  Bank  «.  Baohb Wi 

Contract  by  a  married  woman. 

See  Married  Woman. 

IMPBISONED  DEBTOB  —  Order  in  proceedings  for  (he  dieohairge  ef-^Ackm 
stdoes  not  involve  a  substantial  right  so  as  to  be  appealable, 

iS00  Matter  OF  MoArdlb 466 

IKOOME. 

See  Principal  and  Inoomx. 

SeeCBXKBA. 

IKOOBPORATION  —  Of  villages --what  resident  population  they  muet  con- 
tain—  review  of  the  proceedings  by  a  eountiy  judge-^ty  the  Oeneral  Term — 
1870,  chap.  291,  as  amended  by  chap.  92  cf  1873. 

Su  Matter  of  Village  of  Elba « 648 

iTminetion — not  granted  to  restrain  the  iUegdl  incorporation  ef  a  village. 

See  Willis o.  Stafels..... 644 

See  Ck)RP0RATI0NB. 

IKOBEASEI)  CX)ST& 

Bee  CosTSb 

INDSZ. 

See  Rbcordino. 

INDIOTKENT  -—  Amendments  of  as  to  the  kind  of  artwles  etolen  —  when 
not  aUoujed—Code  of  Oriminal  Procedure,  %  298.]  Section  298  of  the 
Code  of  Criminal  Procedure  authorizing  the  court  upon  the  trial  to  amend 
an  indictment  where  a  variance,  between  the  allegation  therein  and  the 
proof,  in  respect  to  time,  or  in  the  name  or  description  of  any  place,  person 
or  thing,  shall  appear,  if  the  defendant  cannot  be  thereby  prejudiced  in^his 
defense  on  the  merits,  does  not  authorize  the  court  to  amend  an  indictment 
for  grand  larceny,  charging  the  taking  of  a  ring  of  the  value  of  eight  dollars, 
and  certain  gold  and  silver  coin  of  the  value  of  eighty  dollars,  by  substitut- 
ing for  the  alle^tion  as  to  the  taking  of  the  gold  and  silver  coin,  others 
charging  the  takm^  of  **  bank  bills.'*  lawful  money  of  the  United  States,  of 
a  kind,  number  and  denomination  unknown,  and  upon  banks  unknown,  of 
the  value  of  forty-five  dollars,  a  more  particular  description  of  which  cannot 
be  given.    People  v.  Poucher 678 

Grand  Jurors — olffection  to  the  constitutionality  of  the  law  under  which 

tkey  were  drawn  —  when  such  dejections  cannot  be  raieed  by  a  person  held  to 
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INDIOTKENT  —  Omimusd.  pio. 

awaU  the  oeHon  cf  sueh  grand  Jurv  — qtuuMnf  cf  the  indictm&nt —  diaUenffe  to 

eedure  g  ?88. 

^SmPboplev.  Fttzfatbiok    498 

See  CKDOfiB. 

TtTFANTS^  AlhuMmce  to  the  father  far  moneys  adoaneed  to  and  egpended 
for  irtfant  and  advlt  children. 

/Sm  BbaRDSLBT  C.  HOTOHKXBB ? 605 

UTFEBENCE  : 

See  Eyidbnce. 

INFLUENCE : 

See  Undue  Invlttbnob. 

IN  J  UNuTlON — It  may  be  issued  to  restrain  interference  10AA  ths  plain' 
tiff* 8  possesion,  in  an  action  to  determine  claims  to  real  estate.]  Where, 
in  an  action  brought  under  section  1633  of  the  Code  of  Civil  Procedure  to 
compel  the  determination  of  a  claim  made  by  the  defendant  to  real  estate, 
which  is  and  has  been  for  the  term  of  three  years  in  the  actual  possession 
of  the  plaintiff  or  his  grantor,  it  is  shown  that  there  is  danger  that  the  posses- 
sion of  the  plaintiff  will  be  unlawfully  disturbed  or  molest<ed  during  the 
progress  of  the  action,  an  injunction  restraining  the  defendant  from  so 
interfering  with  the  plaintiff's  possession  may  be  issued  under  section  608 
of  the  Coae  of  Civil  Procedure.     Stascx  v.  BosTwrcK 70 

Mandamus — it  should  not  be  granted  u>hon  the  defendant  has  been  legally 

et^oinedfrom  doing  what  the  relator  seeks  to  have  done. 

See  Pboplr  bz  bbl.  Humphrbt  «.  SaPBRVisoRS 140 

Trado^mark—seoret  of  trade-^when  an  improper  use  of  it  wU  he 

restrained. 

See  Chaicplin  9.  Stoddabt 800 

Not  granted  to  restrain  the  illegal  incorporation  of  a  tillage. 

See  WiLLiB  ©/  Staples 644 

INSANE —  Committee  of  a  lunatic  — by  whom,  upon  the  lunatic's  decease,  the 
committee  may  be  compelled  to  account.]  The  executors  or  administrators  of 
a  deceased  lunatic  are  alone  entitled  to  bring  an  action  for  an  accounting 
against  his  co^imittee,  and  unless  they  refuse  to  perform  their  duty  in  this 
respect,  an  action  therefore  cannot  be  brought  by  the  next  of  kin  of  the 
lunatic.     Schultz  9.  CooKiNaHAM ^ 448 

INQOliYENCfY  ^  National  banks  —  what  is  an  aet  of  insoheney  within  sec- 
tion 5243  of  the  United  Staies  Revised  Statutes — the  properly  of  an  insolvent 
bank  cannot  be  attacked — Appeal  from  a  refusal  to  vacate  an  attachment  — 
when  proper  ctfter  payment  of  the  judgment. 

See  Mabkbt  Nat.  Bank  v.  Pagifio  Nat.  Bank 00 

See  Bankbuptct. 

Dbbtor  and  Cbeditob. 
Impbibonbd  Debtor. 

INSTBUKENT: 

See  Ancient  Instbumbnt. 

INSTTRANOB  —  Policy  of  Ufe  insurant— condition  avoiding  it  in  ease  the 
assured  dies  in  consequence  of  a  violation  of  law.]  1.  In  an  action  upon  a  policy 
of  life  insurance  it  appeared  that  the  assured  and  his  brother  made  a  violent 
and  unlawful  attack  upon  one  Berdell  in  a  railroad  depot  The  brother 
held  Berdell  from  behind  while  the  assured  beat  him  on  the  head  and  face 
with  a  raw-hide,  inflicting  deep  and  painful  wounds  from  which  the  blood 
flowed  freely.  In  the  struggle  Berdell  drew  a  pistol  from  his  pocket  At 
about  the  same  instant  the  assured  ceased  to  sti  ike  him,  jumped  over  a 
lunch  counter  and  attempted  to  pass  through  a  doorway  which  lead  oat 
of  ■  the  depot.  As  he  did  so  he  turned  his  face  towards  Berdell  and  at  the 
same  instant  the  pistol  was  discharged,  the  ball  striking  the  assured  in  the 
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forehead  and  inflicting  a  wound  from  which  he  died  in  a  few  days.  The 
fight  from  its  commencement  to  the  shooting  lasted  about  thirty  seconda 
Upon  the  trial  of  this  action  Berdell  testified  that  he  did  not  intentionally 
shoot  the  assured:  that  in  the  struggle  his  hand  was  drawn  towards  his 
pistol  pocket;  that  he  drew  the  weapon  without  the  intention  of  shooting 
anyone,  and  that  it  was  discharged  accidentally. 

The  defcDse  was  that  the  policy  was  avoided  by  a  breach  of  a  condition  ' 
contained  therein  providing  that  if  the  assured  V  should  die  in  or  in  conse- 
quence of  the  violation  of  the  laws  of  any  nation,  State  or  province,  then, 
and  in  nny  such  case,"  the  policy  should  be  null  and  void. 

Ilfld,  that  a  jury  might,  from  the  circumst(inces  of  the  case,  find  that  the 
shooting-  was  a  natural  consequence  of  the  assured's  unlawful  assault,  and 
that  a  verdict  finding  that  to  be  the  fa<;t  would  not  be  disturbed  by  an 
appellate  court.     Murray  t.  N.  Y.  Life  Lnb.  Co 428 

2. Construction  of  such  a  provision.]    That  it  was  immaterial  whether 

the  death  was  caused  accidentally  or  was  the  result  of  an  intention  to  kill  on 
the  part  of  the  one  infiicting  the  wound.     So  long  as  there  was  a  violation  of       , 
the  law  on  the  part  of  the  assured,  and  death  as  its  result,  it  was  immate- 
rial in  what  manner  the  death  was  produced,  excepting  that  there  must  be 
a  direct  connection  between  the  criminal  act  and  the  death. 

The  judge,  in  the  course  of  his  charge,  said  that  it  was  not  necessary  for 
the  jury  to  find  that  the  assured  lost  his  life  *'  under  such  circumstances  as 
would  protect  the  party  taking  it  under  the  law,  that  is,  in  self-defense," 
and  "  that  if  they  found  that  Berdell  discharged  the  pistol  in  the  heat  of  pas-, 
sion,  naturally  excited  by  the  combined  attack  made  upon  him  by  the  Mur- 
ray s,  the  plaintiff  cannot  recover." 

Held,  no  error.     Id. 

8. Submission  of  specific  questions  to  the  jury  —  when  a  general  wrdid  ii 

good  although  the  jury  are  unable  to  ansieer  ^le  specific  questions  so  ftubmitted,] 
In  submitting  the  case  to  thQ  jury  the  judge  requested  them  to  find  specific- 
ally whether  Berdell  fired  the  fatal  shot  mtentionally ;  whether  he  was  justified 
in  firing  for  his  self-defense,  and  whether  Murray  had  abandoned  the  combat 
when  he  was  shot.  The  jury  found  a  general  verdict  for  the  defendant  and 
stated  they  were  unable  to  answer  the  questions. 

Held,  that  it  was  not  essential  that  the  jury  should  agree  on  any  of  these 
questions  in  order  to  arrive  at  a  verdict  for  the  defendant,  and  that  the 
general  verdict  was  regular.     Id. 

4. BeceiDsr  of  insurance  company  —  liability  of  for  rent —  wh>en  a  claim 

should  he  paid  without  a  reference.^  The  receiver  of  an  insolvent  life  insurance 
company  after  his  appointment  oc<!apied  and  used  premises  theretofore  occu- 
pied and  used  by  the  company.  Having  occupied  them  from  November  first 
to  May  first,  and  failed  to  pay  the  half  year's  rent  falling  due  on  the  latter 
day,  the  lessor  applied  for  an  order  directing  the  receiver  to  pay  the  rent 
or  allowing  an  action  to  *>e  brought  against  him  therefor.  There  was  no 
dispute  as  to  the  facts.  The  court  referred  the  matter  to  a  general  referee 
appointed  to  pass  on  claims  against  the  receiver. 

Ileldf  that  the  court  erred  in  refusing  to  grant  the  motion,  and  that  the 
order  should  be  reversed  and  the  receiver  be  directed  to  pay  the  rent  with 
interest  from  the  time  it  fell  due.    Pboplb  «.  Uniyersai«  Lifb  Ins.  Go 143 

6. Policy  of  Ufe  insurance  -r-  th^  breach  of  a  condition  must  be  pleaded 

and  proved  by  the  defeiydant  in  an  action  thereon.]  This  action  was  brought 
upon  a  policy  of  life  insurance  issued  by  the  defendant,  which  contained 
a  condition  to  the  effect  that  if  the  assured  should  die  by  liis  own  hand  or 
act,  whether  sane  or  insane,  the  company  should  not  be  hable  for  an  amount 
greater  than  the  reserve  of  the  said  policy.  The  answer  set  up  a  breach  of 
this  condition  as  a  defense.  The  defendant's  counsel  contended  that  the 
burden  of  proof  was  on  the  plaintiffs  to  show  that  the  defendant  did  not  die 
by  his  own  hand,  and  that  in  case  they  failed  so  to  do,  they  could  only  recover 
the  amount  of  the  reserve. 

HM,  that  the  court  properly  refused  so  to  charge  ;  that  it  rested  upon  the 
.defendant  to  plead  and  prove  the  breach  of  the  condition. 

Germain  v.  Brookltn  Life  Ins.  Co 535 
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IKSX7BANCE  —  Continuedt  na& 

6. Ijuuranae  company — right  qf,  to  hold  real  eeiafs  purchased  upon  a 

foredomremle  —  its  title  is  not  divested  by  a  failure  }fo  proewre  the  eertifioaU 
required  by  cha/pier  466  of  1 853.  ]  The  failure  of  an  insurance  compuiy,  which 
ha  8  purchased  real  estate  upon  the  foreclosure  of  a  mortgage  thereon  owned 
by  it,  and  has  held  the  same  for  more  than  five  years,  to  procure  within  such 
five  years  the  certificate  of  the  superintendent  of  the  insurance  departmeiit 
prescribed  by  chapter  466  of  1853,  does  not  affect  or  divest  its  rights  in  such 
real  estate,  and  it  may  still  sell  and  convey  a  good  title  thereto  to  a  purchaser. 
HoMB  Ins.  Co.  «.  Head 4W 

Agency—  when  a  fire  insurance  company  is  estopped  from  setting  up  on 

erroneous  statement  as  to  the  ownership  of  the  property,  which  was  inserted  in  Iks 
policy  by  the  mistake  of  its  agent. 

See  PouoHKBBPsiB  Sayings  Bank  v,  Manhattan  Fibs  iNa  Go. . .    47S 

PoUey  of  insurance — prohibition  against  its  assignmerU  by  the  hotder-^ 

when  such  proJiibUion  does  not  include  its  asngnmerU  as  a  eoUataral  9ecurii§f, 

5^  Griffey  «.  N.  Y.  Cent.  Ins.  Ca 2» 

Intent  —  Fraudulent. 
See  Arrest. 

INTEBE3T  —  Excessive  interest  included  in  on  atmwmenL 
See  MuNioiPAi:  Corporation. 

Agreement  to  pay  in  advance. 

See  Usury. 

See  Principal  and  Inooiob. 

TRBiEGTJJjABJTY — Action  of  foreclosure  ^fudgment  for  d^fleteney-^mUrff 
and  docket  thereof  upon  the  report  of  the  referee  —  a  faiXure  io  lune  hii  report 
confirmed  is  a  mere  irreqularUy. 

See  Springsteene  «.  Gillbtt 909 

Appeal  —  settlement  of  case  —  right  of  the  referee  to  make  additional 

findings  upon  the  request  of  the  parties  —  waiver  of  irregularity. 

See  Welch  9.  Preston 30S 

IBBELE V ANCY  —  Complaint—  striking  therefrom  of  irrelevant  aOegatione  — 
when  no  action  lies  for  the  bringing  of  an  urtfourlded  suit. 

iSistf  Buffalo  Lubricating  Oil  Co.  v.  Eybrbst 68S 

JX7DGMENT  —  How  pleaded  --Code  of  CivU  Procedure,  §  583.]  1.  The  com- 
plaint in  this  action  alleged,  amone  other  things,  the  recovery  by  the 
plaintiff's  assignee  of  a  judgment  in  the  Supre^me  Court  against  the  defend- 
ant for  $1,005. 18.  and  that  "said  judgment  was  on  said  11th  day  of  Hay, 
1800,  duly  docketed  against  said  defendant  ^  in  the  office  of  the  clerk  of 
Monroe  county."  This  action  was  brought  in  1879  to  recover  the  amount 
due  upon  the  said  judgment. 

Held,  that  under  section  583  of  the  Code  of  Civil  Procedare,  the  Judgment 
was  sufficiently  pleaded.    Sprinstebne  v.  Qillbtt 900 

2.  Action  of  foreclosure  — judgment  for  defideney —  entry  and  docket 

thereof  upon  the  report  of  t?ie  referee.]  Upon  the  trial  the  plaintiff  introduced 
in  evidence  a  judgment-roll  in  an  action  of  foreclosure,  entered  and  filed  in 
the  said  clerk's  office  April  17,  1860.  The  judgment  directed  a  sale  of  the 
mortgaged  premises  by  a  referee  who  was  directed  to  apply  the  proceeds  of 
tbe  sale  to  the  payment  of  tbe  costs  and  debt,  and  to  specify  the  amount  of 
the  deficiency,  if  any,  in  his  report  of  sale,  and  further  directed  that  tbe 
defendant  "pay  the  same  to  the  plaintiff."  He  also  introduced  the  referee's 
report  of  the  sale,  which  was  filed  in  the  said  clerk's  office  on  May  11, 
1800,  showing  that  a  deficiency  had  arisen  of  the  amount  for  which  the 
clerk  had  docketed  the  judgment.  No  order  confirming  the  referee's 
report  of  sale  was  made. 

Held,  that  it  was  proper  to  allow  such  evidence  to  be  introduced  to 
prove  the  cause  of  action  set  forth  in  the  complaint    Id. 

8.  A  failure  to  have  his  r^)ort  confirmed  is  a  mere  irregularity.    That  the 

omission  to  procure  an  order  confirming  the  report  was  a  mere  inregnlarity 
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fUDQULENT-^  Continued,  pabb. 

which  the  defendant  should  have  moved  to  correct  with  promptness  and 
which  he  had  waived  by  his  laches.    Id, 

Justice* s  court  —  Juls  no  jurisdiction  over  an  action  brought  upon  one  of 

iU  judgments  which  has  been  made,  by  the  fiUng  and  docketing  of  a  transcript 
thereof  a  judgment  of  the  county  court  —  Code  of  Civil  Procedure  §§  1913, 3017. 

See  Baldwin  «.  Roberts 168 

An  execution  cannot  be  issued  upon  it  untU  it  has  been  docketed  —  the  floe 

pears  within  which  an  execution  must  issue  are  to  be  computed  from  that  time, 

See  Edpfer  v.  Frank 74 

Death  of  judgment  debtor  —  application  for  leave  to  issue  an  execution 

upon  the  judgment  —  Code  of  Civil  Procedure,  §  UJ81  —  contents  of  mooing  pa/pers. 

See  Wadlbt©.  Davis 570 

CoUectian  of  against  a  town  after  the  division  of  the  town. 

See  Towns. 

Informer  sutl — evidence  as  to  grounds  of. 

See  EviDENCB. 

-'—  Testimony  of  ajiMee  as  to  the  reasons  for  his  deeUkm. 
See  Evidence. 

JXTDGMENT  OREDITOB: 

See  Debtor  and  Creditob. 
Execution. 

JTJBISDICTION—  Foreign  corporation  —  t^  waives  df^jecUons  to  thejwriMBtUn. 
of  the  court  by  serving  a  general  ansfwer. 

See  Brooks  v,  N.  Y.  and  Greenwood  Lake  R  R.  Co 47 

Justice  of  the  peace  — jurisdiction  of  over  'an  'action  commenced  by  the 

issue  of  a  summons  and  an  order  of  arrest,  not  affected  by  the  order  being 
vacated—  Code  of  CivU  Procedure,  §§  2877,  2901,  2902. 

See  McNbart  v.  Chase 491 

Over  actions  to  compel  an  accounting  by  a  general  assignee. 

See  Supreme  Court.    • 

—  Cfjwittce's  court. 

See  Justice  of  the  Peace. 
County  Court. 

JTTBY —  Chrand  jurors — dbjectums  to  the  eonstituiioruMy  of  the  law  under 
which  they  were  drawn — when  such  objections  cannot  be  raised  by  a  person  held  to 
await  the  action  of  s^uch  grand  jury — qtutshing  of  the  indictment  —  challenge  to 
the  panel  or  a/rray — discluvrge  of  the  panel  by  Oie  justice —  Code  of  Criminal 
Procedure,  §  238. 

See  People  v.  Fitzpatrick 48ft: 

Grand  and  petit  jurors— whai  objections  to  the  validity  of  the  laws 

under  which  they  were  selected  cannot  be  raised  by  the  prisoner  upon  his  trial, 

See'Pis.ov'L&v.  Petrea 96- 

Criminal  trial  —  the  prisoners  counsel  must  be  notified  before  fwrtK&r 

instructions  are  given  to  a  jury  which  has  once  retired  —  Code  of  Criminal  Pro- 
cedure, §  427  T-  The  jury  is  entitled  to  know  the  punishment  prescribed  for  the 
crime  —  Righl  of  the  jury  to  consider  the  intoxicated  condition  of  the  accused  — 
Psnal  Code,  S  22. 

See  Peopl*c  v.  Cassiano 888 

Contract  —  is  to  be  governed  by  the  law  of  the  place  of  its  performance  — 

when  the  ouexLion  as  to  what  law  is  to  govern  should  be  submiUted  to  die  jury. 

See  SHILLITO  V.  Reinekino : 846 

Submission  of  specific  questions  to  the  jury — when  a  general  verdict  i$ 

good  although  the  jury  are  unable  to  answer  the  specific  questions  so  submiUed^j 

See  Murray  v.  N.  Y.  Life  Ins.  Co * 428 
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JUSTICES  OF  THE  PEACE  —  JubUo^b  (hurt  ^  Tuu  no  jwrUdiOion  owr  an 
action  bro^ight  upon  one  of  ii»  judgments  which  has  been  made,  by  the  flUng  and 
docketing  of  a  transcript  IhiXrtof,  a  Judgment  of  the  County  Court —  Code  of 
Oiml  Procedure,  §§  191b,  8017.]  1.  The  filiog  and  docketing  of  a  transcript 
of  a  justice's  judgment  in  the  county  clerk's  office  makes  it  the  judgment 
of  the  County  Court;  and  no  action  can  thereafter  be  brought  upon  it  in 
a  Justice's  Court,  as  it  is  required  by  section  11)13  of  the  Code  of  Civil  Pro- 
cedure that  the  order  granting  leave  to  brine^  such  an  action  shall  be  made 
by  the  court  in  which  such  action  is  to  be  brought,  and  that  court  has  no 
power  to  grant  leave  to  bring  an  action  upon  a  judgment  of  a  County  Court 
Baldwin  t,  Kobekts 168 

2.  Jurisdiction  of  oter  an  action  commenced  by  the  issue  of  a  summons 

and  an  order  of  arrest^  not  affected  by  the  order  being  vacated  —  Code  of  CtvU 
Procedure,  §§  2877,  2901,  2i)02.]  Where  an  action  for  a  wrongful  injury  to 
personal  property  is  commenced  in  a  Justice's  Court  by  the  service  of  a  sum- 
mons returnable  forthwith,  accompanied  by  an  order  of  arrest,  the  jurisdic- 
tion of  the  justice  does  not  depend  upon  the  sufficiency  of  the  affidavit  upon 
which  the  order  of  airest  was  made,  but  upon  the  service  of  the  summons,  - 
and  it  still  remains  though  the  order  be  set  aside  as  improperly  granted. 

Mc^EAliY  V.  Chabe 481 

Summary  proceedings  for  holding  over  after  expiraiian  of  term  —  return 

of  precept  —  it  cannot  be  made  retumaUe  the  day  after  it  was  issued  —  Code  of 
CfivU  Procedure,  ^  2238  —  Volunta/ry  appearance —  what  is  not  sufficient  to  confer 
jurisdiction  on  the  justice. 

See  LxjHRS  v.  Cohmobs 408 

XINGH3  COXJNTT  —  Letters  of  administration  —  confUeUng  rights  of  ^  puih 
lie  administrator  of  Kings  county  and  the  Brooklyn  Trust  Company  —  ioAmA  w 
entitled  to  priority.. 

j^GoDDARD9.  Abbott. 401 

ESrOWLEDaE : 

See  Limitation  of  Actions. 

liACHES  —  Chian-anty  of  ooUeetion  —  what  laches  of  the  creditor  in  tmng  tk$ 
debtor  will  release  the  gua/rarUor. 

See  TiFFiLKY  V.  Willis 286 

liANDLOBJ)  AMD  TENANT  —  Receiver  of  insurance  company—  UabSity 
of  for  rent  —  when  a  claim  should  be  paid  without  a  reference. 

See  People  9.  Univbrsal  Life  Inb.  Co 143 

Summary  proceedings  for  holding  over  after-  expiration  of  term  — return 

of  precept  —  it  cannot  be  m^ade  returnable  tfie  day  after  it  was  issued  —  Code  of 
Civil  Procedure,  |  2238  —  VolunUiry  appearance  —  what  is  not  sufficient  to  confer 
jurisdiction  on  the  juetice. 

See  LuHRS  v.  Commobs 468 

Negligence  —  liability  of  a  landlord  to  dangers,  whom  he  has  allowed  to 

come  upon  his  premises. 

See  CoNYERSB  V.  Walkbb G98 

LABCENT  —  Petit  larceny  —  one  indicted  for  grand  larceny  may  be  found 
guilty  of  petit  larceny  in  the  Court  of  Sessions  —  Code  of  Criminal  Procedure, 
&  56  — the  punishment  for  petit  larceny  is  prescribed  by  section  l(i  of  the  Psnal 
&cto-2i2.  A,  690,  §1. 

^  People  9.  MgTambnet 80B 

LAW: 

See  Conflict  of  Laws. 
Code. 

Revised  Statutes. 
Session  Laws. 
United  States  Statutes. 
United  States  Beyisbd  Statutb^ 


Digitized  by 


Google 


ejde:^  705 


LEGACY — WTisn  it  w  spedflo  and  not  general.]  1.  The  plaintiff's  testator 
devised  and  bequeathed  to  his  wife,  after  all  his  lawful  debts  were  paid 
and  discharged,  the  use,  income  and  occupation  of  all  his  real  estate,  in  lieu 
of  dower,  for  and  during  her  natural  life;  and  from* and  after  her  decease 
he  gave  and  devised  the  use,  income  and  occupation  thereof  to  his  daughter, 
for  and  during  her  life;  and  from  and  after  her  death  he  gave  and  devised 
all  his  real  estate  to  her  children  and  lineal  heirs.  He  also  n^ade  a  bequest 
in  favor  of  his  wife,  as  follows  :  "  I  also  further  give  and  bequeath  to  my 
wife  Lauy  McMahon,  the  use  and  control  of  all  my  personal  property  what- 
soever, on  the  farm  and  in  the  house,  at  the  time  of  my  decease,  and  for  her 
to  liave,  to  use  and  enjoy  tlie  same  for  her  comfijrt  and  support  for  and 
during  the  time  of  her  natural  life.  After  my  wife  Lany  McMalion's  decease, 
whatever  of  my  personal  property  may  then  be  left,  I  give  and  bequeath  said 
personal  property  to  my  daughter  Sophronia  A.  G^etman."  The  will  con- 
tained no  general  residuary  clause.^ 

Held,  that  the  gift  of  the  personal  property  was  a  specific  and  not  a  general 
legacy.     Getman  v.  McMahon 681 

2. Rights  of  a  legatee  for  life  of  specific  articles  of  personal  property.'] 

That  the  widow  should  give  to  the  plaintiff,  the  executrix  and  daughter  of 
her  deceased  husband,  an  inventory  of  the  articles  bequeathed,  stating  that 
they  were  in  her  possession,  under  such  bequest;  and  that  at  her  death 
they,  or  so  many  or  so  much  of  them  as  should  not  have  been  consumed  by 
a  reasonable  and  proper  use,  were  to  be  delivered  to  the  plaintiff.    Id.- 

8. When  security  need  not  be  given.]  .  That  as  there  was  no  proof  of 

danger  that  the  articles  would  be  wasted  or  otherwise  lost  to  the  remain- 
derman, the  widow  should  not  be  required  to  give  security.     Id, 

4 Legacy  payable  on  the  death  of  a  hfe  benefidtiry — wh,en  it  vests  upon 

the  death  of  the  testator,]  A  testator  by  his  will  directed  his  executors  to 
invest  a  sufficient  sum  to  produce  a  dividend  or  income  of  $500  a  year,  and 
pay  over  the  same  to  his  brother  during  his  life,  and  upon  his  death  to  pay 
over  the  sum  thus  invested  to  such  person  or  persons  as  the  brother  might 
by  an  instrument  in  writing  appoint.  By  a.  codicil  this  was  changed  by  a 
direction  that  the  executors  were  to  invest  a  sum  sufficient  to  produce  a 
dividend  of  $1,000  a  year.  By  a  subsequent  codicil  they  were  directed  to 
invest  a  sum  sufficient  to  produce  an  income  of  £'^50  sterling  a  year,  which 
was  to  be  paid  over  to  the  brother,  and  upon  his  death  the  sum  thus 
invested  was  "to  be  paid  over  to  my  (his)  sister  Margaret  and  her  heirs." 
The  rest  and  residue  of  his  estate  was  divided  into  six  equal  parts  and 
given  to  different  persons  named  in  the  will. 

Held,  that  the  principal  of  the  sum  to  be  invested  vested  in  Margaret  at  the 
testator's  death,  and  passed  to  her  representative  upon  her  death  during  the 
lifetime  of  her  brother.     Stuart  v.  Spaulding 31 

6. When  remaindermen  must  take  the  fund  at  the  death  of  its  life  tenant 

in  its  then  existing  condition.]  The  executors,  upon  their  final  accounting  in 
1878,  set  aside  for  the  brother  the  sum  of  $'36,390.68  and  invested  it  in 
United  States  bonds.  Subsequently  the  bonds  were  called  in  and  the  sum  of 
$25,000  paid  for  them  by  the  government;  $34,650  of  this  amount  was 
reinvested  in  government  securities.  The  first  investment  produced  a  greater 
and  the  second  a  less  income  than  that  required  to  be  paid  to  the  brother. 

Held,  that  the  representatives  of  the  sister  must  take  the  fund  as  diminished 
at  the  time  of  the  death  of  the  life  tenant.    Id. 

6.  When  it  is  charged  upon  tlie  real  estate.]    A  testator,  on  the  day 

before  his  death,  made  a  will  by  which  he  ^ve  $1,000  and  certain  specifio 
articles  of  personal  property  to  his  second  wife,  to  whom  he  had  been  mar- 
ried fourteen  years,  and  $400  to  one  of  his  sons.  He  then  directed  "that 
the  rest  of  the  property  "  should  be  divided  equally  between  his  four  chil- 
dren, naming  them.  He  did  not  leave  enough  person^  property  to  pay  the 
funeral  expenses,  but  left  a  farm  worth  $2,500,  which  was  subject  to  a 
mortgage  of  $500. 

SM,  that  the  legacy  to  the  wife  was  a  charge  upon  the  real  estate. 
McCoRN  V.  McOoRN 171 

Statute  of  limitations  — effect  of  the  limitations  prescribed  by  the  Code  of 

OMi  Procedure  upon  causes  of  action  existing  at  the  time  of  its  adoption  —  a 

Hun— Vol.  XXX.         89 
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UBOACY  —  Continued,  fj« 

legacy  must  be  demanded,  before  an  action  wQl  lie  therefor  —  2  R  A,  114,  §  9 ; 
(Jode  of  Gml  Procedure,  §§  1819,  410,  W^^when  theetatute  only  rum  from 
the  time  the  party  had  actual  knowledge  of  his  righU. 

/See  Drake  v,  Wilke W 

Will —construction  of  a  protision  gvoing  to  the  tettator's  widow  "  fks 

amount  due  her  by  law. 

J3ee  Matter  of  Goldeb 4il 

Will. 

LBaiSLATinEtE: 

See  CONSTITTTTIOKAL  LaW. 

Statotbb. 

LETTEBS  —  Issued  by  surrogate. 

See  Executors  ai^d  Aduxnibtratobs. 

LETTEB43  OF  ADMINISTBATION  — iZ^AtuptfoftM^Mt^Sf. 

See  ExBCTTTORS  and  Admikibtratobs. 

UOEN31&— Negligence  —  luibility  of  a  landlord  to  strangers^  whom  he  km 
allowed  to  come  upon  his  premises. 

See  CoNYERBBo.  Walker. M 

LIEN  — Livery  stable  keeper — Hen  of  upon  horses  kept  under  an  agreement  vUk 
the  owner -^rights  of  a  cfuUtel  mortgagee  — 1872,  chap.  498.]  1.  Section  1  of 
chapter  498  of  1872  authorizes  livery  stable  keepers  and  other  peisons 
keeping  or  boarding  norses,  under  any  agreement  with  the  owners  thereof,  to 
detain  such  horses  until  all  charges  due  under  the  agreement  shall  have  been 
paid;  '*  provided,  however,  that  notice  in  writing  shall  first  be  given  to  sach 
owner  in  person  or  at  his  last  known  place  of  residence,  of  the  amount  of 
such  charges  and  the  intention  to  detain  such  horse  or  horses  until  such 
charges  shall  be  paid."  Section  2  provides  that  "  from  the  time  of  giving 
such  notice,  and  while  such  horse  or  horses  are  so  detained  and  no  longer, 
such  livery  stable  keeper  or  other  person  shall  have  a  lien  upon  such  horse 
or  horses  for  the  purpose  of  satisfying  any  execution  which  may  be  issiied 
upon  a  judgment  obtained  for  such  charges. " 

Held,  that  a  livery  stable  keeper  who  had,  under  an  agreement  with  the 
owner,  boarded  a  horse  upon  which  a  chattel  mortgage  had  been  p^ven  and 
duly  filed,  could  not,  by  serving  the  notice  required  by  the  statute  upon  the 
owner  or  mortgagee,  acquire,  as  against  the  mort^gee,  a  lien  upon  the 
horse  for  the  charges  incurred  for  his  keeping  prior  to  the  time  of  the 
givine^  of  the  notice,  but  only  for  such  as  should  be  incurred  thereafter. 

«^CKsoN  V.  Easseall M 

2. Knowledge  by  mortgagee  of  the  agreement.']    That  his  right  to  acquire 

such  a  lien  was  not  affected  by  the  fact  that  the  mortgagee  knew  that  he 
was  keeping  the  horse  under  such  agreement 

Quare,  as  to  whether  a  lien  for  past  charges  could  be  acquired  as  agnmst 
the  owner.    Id. 

8. Lien  only  upon  the  horse!]    The  statute  gives  no  lien  upon  any 

wagons,  harness  or  robes  that  may  be  kept  with  the  horse,  but  only  upon 
the  horse  itself.    Id, 

Draft  discounted  upon  the  faith  of  goods  shipped  by  the  drawer  —  uAm 

the  party  discounting  it  acquires  an  equitable  Hen  upon  the  proceeds  of  (Ad 
goods. 

See  Plour  Citt  Nat.  Bahk  v.  Garfield, 879 

Chattel  mortgage — a  tender  of  the  amount  secured  thereby,  made  by  one 

who  purchases  the  chattels  subject  to  the  payment  of  the  mortgage,  is  iMffeckial  to 
discharge  the  lien. 

See  Notes  v.  Wtckoff M 

Contract  with  a  munidpdl  corporation — Uenqf  persons  furnishing  mats' 

rials  upon  moneys  growing  due  to  the  eon^aetor — the  assignee  of  the  eonitraetaf 
takes  rubfect  to  weir  rights. 

i^  MuBPHT  «.  BowBBT  Nat.  Bahx ^ 
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UBN — C&nUmtsd,  page. 

Attorney --lien  (f,  upon  hUdief^B  eaumqf  action-^  0^ 

eedure,  %  66. 

See  FiEBSOn  9,  Bafvobd * 521 

See  Attachmbmt. 
Legacy. 

LIFE  BSNSFICIABY: 

See  Will. 
Legact. 

LIFE  ESTATES  —  Will — when  persons  ceding  as  executors  and  trustees  are 
entitled  to  double  commissions  —  wTien  a  formal  decree  tranrferring  the  property 
to  them  as  trustees  is  unnecessary — expenses  and  management  of  the  trust  — 
tohen  they  must  he  whol^  borne  by  the  tenants  for  life. 

See  Blaks  f>,  Blake 469 

Bights  of  a  legatee  for  l(fe  ofspedfle  cvrUcUs  ofpersonai  property — when 

security  need  not  be  given. 

See  GETMA19  V.  McMahon C^l 

LIFE  IKSintANCE: 

See  Lnsuranob. 

LIMITATION  OF  ACTIONS—  Statute  of  kmitations]  1.  April  5, 1872,  the  * 
defendant's  testator  died,  leaving  a  will  by  which  he  bequeathed  to  the  plain- 
tiff a  legacy  of  $400,  with  interest  to  commence  one  year  after  his  death. 
The  plaintiff,  who  resided  in  Missouri,  claimed  to  have  been  informed  by  the 
executor,  the  defendant,  that  the  deceased  had  left  her  a  legacy  of  $800, 
payable  at  a  future  time,  for  which  he  would  then  give  her  $2§0  ;  that  rely- 
ing upon  this  statement  she  accepted  the  said  sum  and  gave  him  a  receipt 
for  $300.  In  February,  1881",  she  was  first  informed  of  the  amount  of  the 
legacy  left  to  her,  and  in  June,  188i,  she  commenced  proceedings  in  the  Sur- 
rogate's Court  to  compel  the  payment  of  the  balance  due  her  thereon.  The 
executor  had  never  filed  any  inventory,  nor  had  he  had  his  account  judici- 
idly  settled. 

Held,  that  although  prior  to  the  adoption  of  the  Code  of  Oivil  Procedure 
there  was  no  statute  of  limitations  applicable,  in  express  terms,  to  such  pro- 
ceedings in  a  Surrogate's  Court,  yet,  as  the  plaintiff  then  had  a  concurrent 
remedy  by  action  at  law,  the  statutory  limitation  applicable  to  the  latter  was 
also  applicable  to  the  former  proceeding.    Drake  i;.  Wilkie 687 

2.  Effect  of  the  Code  of  CivH  Procedure  upon  causes  of  action  existing  at  the 

time  of  its  adoption.']  That  as  the  plaintiff 's  right  of  action  was  not  barred 
hj  the  statutes  in  force  at  the  time  of  the  adoption  of  the  first  part  of  the 
dode  of  Civil  Procedure,  September  1,  1877,  and  as  it  did  not  fall  within  any 
of  the  exceptions  specified  in  section  414  thereof,  it  was  thereafter  governed 
by  the  rules  therein  prescribed.    Id.     ' 

8.  A  legacy  must  be  demanded  before  an  action  ufiU  He  thertfor — 3  B, 

A,  114,  §9;  Cods  of  OivU  Procedure,  §§1819,  410,  414.]  That  as  sec- 
tion 9  of  2  Revised  Statutes,  114,  giving  a  right  of  action  for  a  legacy, 
and  section  1819  of  the  Code  of  Civil  Procedure,  which  took  the  place  of 
the  said  section  of  the  Revised  Staj;utes  upon  its  repeal  by  chapter  245  of 
1880,  required  a  demand  for  the  legacy  to  be  made  upon  the  executor  before 
any  action  could  be  brought  therefor,  the  limitation  applicable  to  the  cause 
of  action  thereby  given  was  prescribed  by  section  410  of  the  said  Code.    Id. 

4.  Wfven  the  statute  only  runs  from  tfu  time  the  party  had  actual  knouit- 

edge  of  his  rights.]  That  as  this  case  fell  within  the  first  of  the  exceptions 
specified  in  the  said  section,  and  as  by  it  the  time  is  to  be  computed  only 
from  the  time  when  the  person  having  the  right  to  make  the  demand  has 
actual  knowledge  of  the  facts  upon  which  that  right  depends,  the  statute  did 
not  begin  to  run  against  the  plaintiff 's  cause  of  action  until  February,  1 88 1 .  Id,^ 

5. Bemedy  at  law.]    That  as  the  plaintiff  had  a  right  to  maintain 

an  action  at  law  to  recover  the  legacy  at  the  time  these  proceedings  were 
instituted  in  the  Surrogate's  Court,  they  were  not  barred  by  the  statute  of 
limitations.    Id, 
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'  6.  Oonttruetian  of  sub.  8,  ^414  of  the  Code  of  CvoU  Prooediire.']  Bub- 
division  3  of  section  414  of  the  Code  or  Civil  Procedure  was  not  intended  to 
deprive  any  cause  of  action  of  the  remedial  jn'ovisions  of  the  new  Code  in 
respect  to  tJc  lijiitation  of  actions,  to  which  it  would  be  entitled  other- 
wise.    Id 

7.  What  is  a  mfficitnt  written  acknoirledgfiwnt  of  (he  d^t,  within  eeeHon 

^i5of(hs  Code  of  CivU  Procedure.]  April  2,  1875,  the  defendant's  intestate 
conveved  certain  real  estate  to  his  three  sons.  The  deed  contained  a  cfause 
providing  that  the  premises  were  conveyed  to  the  grantees  •'subject  to 
the  folloNvlD-^  amounts  due  by  me  to  the  parties  hereafter  .'^p( reified,  which 
forms  u  part  of  the  consideration  above  expre:>sed;  and  which  T  charge  the 
said  estate  above  conveyed  with  the  payment  thereof;  and  which  said  several 
amounts,  together  with  the  interest,  the  said  parties  of  the  second  part 
assume  and  agree  to  pay,  to  Daniel  De  Freest  (the  plaintiff),  about  $600 
♦  *  *  together  with  the  legal  interest  thereon. "  The  deed  was  accepted 
by  the  grantees.  In  an  action  against  the  administrators  of  the  grantor  to 
recover  the  amount  of  the  said  debt,  brought  after  the  gruijtees,  in  an  action 
brought  against  them,  had  been  held  to  be  discharged  from  liability  therefor: 

Hdd,  that  the  clause  in  the  deed  was  a  sufficient  written  acknowledgment 
of  the  debt  by  the  grantor,  within  section  895  of  the  Code  of  Civil  Procedure, 
to  take  the  case  out  of  the  statute  of  limitations.    Ds  Fbkbot  «.  Wabhkb.  •    M 

LONGAOOOUNT: 

See  Rbverenob. 
AccotTNTma. 

JJOAJSt—Cfitoek, 

See  Bailment. 
Contract. 

LOTTERY—  Order  of  arrest  under  Cods  of  OhU  Procedure,  §  549,  mM,  8— 
cannot  be  granted  in  an  action  to  recover  property  forfeUei  because  ueedfor  M- 
tery  purposes —  Penal  Code,  §  832. 

See  People  9.  Phillips 581 

LUNATIC: 

See  Insane. 

KANB AjnXS—  It  should  not  be  granted  when  the  dtfendant  has  been  legaOff 
CTijoined  from  doing  what'lhe  rdatar  seeks  to  have  done.]  The  relator  havinff 
recovered  two  Judgments  against  the  town  of  Kingston,  applied  for  ana 
obtained  a  peremptory  manSimus  commanding  the  Board  of  Supervisors  of 
Ulster  county  to  levy  the  amoimt  of  the  judgments  upon  such  portions  of 
the  towns  of  Kingston,  Ulster  and  Woodstock  as  constituted  the  town 
of  Kingston  at  the  time  of  their  recoveiy.^  It  appeared  that  before  this  appli- 
cation was  made,  an  action  had  been  brought  in  the  Supreme  Court  by  one 
Osterhout  and  others  against  the  same  board  of  supervisors,  in  w^hich 
these  very  claims  were  decided  to  be  illegal,  fraudulent  and  exorbitant,  and 
the  audits  thereof  were  vacated,  and  the  board  enjoined  from  levying  or 
assessing  the  amounts  claimed  to  be  due  thereon.  The  judgment  in  snch 
action  Imd  been  affirmed  at  the  General  Term. 

UeXd,  that  as  this  judgment  was  binding  upon  the  defendant,  the  man- 
damus  should  not  have  l^en  granted. 

Pkople  ex  rel.  Humphrey  ©.  Superyibors 146 

Proper  mode  of  dismissal  of  appUcaUonfor,  upon  ihefa/Uure  of  the  people 

ia  prosecute. 

>S^  People©.  K  Y.  C.  and  H.  R.  R.  R  Co 78 

MABBIED  WOMAN  —  Trust  for  the  benefit  of  a  married  woman^  right  to 
home  the  property  conveyed  to  her  — 1849,  chap,  876,  §  2  —  to  what  caees  it  ii 
applicable. 

See  Thebaud  v.  Schemerhorn 888 

Draft  —  indorsement  of,  by  a  married  woman — when  she  may  show  that 

she  received  no  consideration  for  so  doing. 

/Sf«  Thk  Produce  Bank  «.  Bache 851 
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K ABBIED  WOMAN  —  OtmHnued.  pioi. 

Are  liable  for  money  borrowed  bif  ihem,  independent  qf  (he  ueee  to  uJdch 

tKey  may  apply  it 

See  Martin  9.  Roberts 2fi5 

*See  HusBAin)  hsd  Wifb. 

BTASTEIt  AND  SERVANT: 

See  Principal  ai»d  Aqent. 

MEBICAL  QQiUJEXSiE&^Cannot  be  incorporated  under  chapter  319  of  1848— 
ehnpter  367  of  1882  did  not  apply  to  colleges  theretofore  formed  under  t/ie  ad  of 
1848.]  A  medical  college  cannot  be  incorporated  and  organized  under 
chapter  319  of  1848,  and  the  acts  amendatory  thereof,  providing  for  the  form- 
ation of  benevolent,  charitable,  scientific  and  missionary  societies. 

Chapter  3i57  of  1882,  entitled  "An  act  to  restrict  the  formation  of  corporations 
under  chapter  819  of  1848,  *  ♦  *  and  to  legalize  the  incorporation  of  certain 
societies  organized  thereunder,  and  to  regulate  the  same,"  provided,  in  its  sec- 
ond section,  that  "  all  scientific  and  all  literary  colleges  and  universities  organ- 
ized under  said  acts  which  shall  have  reported  to  the  said  regents  within  the 
two  years  last  past  are  hereby  declared  legally  incorporated,  and  all  degrees 
heretofore  and  hereafter  conferred  by  them  are  declared  valid." 

Held^  that  the  act  related  to  scientific  and  literary  colleges  and  universi-  . 
ties,  eo  nomine,  as  distinguished  from  medical  colleges,  and  that  it  was  not 
intended  to  thereby  legalize  and  declare  duly  incorporated  medical  colleges 
which  had  unlawfully  attempted  to  organize  under  the  said  act  of  1848,  and 
which  had  made  the  said  reports  to  the  regents  within  the  time  mentioned 
in  the  act.    Pboplb  v.  Gunn 821 

MEBCANTILE  BOOKS  OF  A0C0X7NT: 

See  Accounting. 

HHJTIA — Certiorari — UabiUty  cf  ihe  uneuceeetfiU  party  for  eoete — the 
president  of  a  court-martial  is  personaU^  Uaide  therefor  —  Chde  <jf  OivU  Hv' 
eedure,  §§2007-2129. 

/»00  Matter  OF  Lbart 804 

MINOBS: 

See  Infants. 

MISTAKE  —  Agency — when  a  fire  insurance  company  is  estopped  from  eeUing 
up  an  erroneous  statement  as  to  the  ouynership  of  the  property,  which  w(U  inserted 
in  the  policy  hf  the  mistake  of  the  agent. 

See  rouoHKEEFsiE  Savings  Bank  0.  Manhattan  Fire  Ins.  Co.  . . .  478 

Besdssion  of  contract  of  sale  for  fraud  or  mistake. 

See  Knafp  d.  Fovh^br 519 

KOBTGAGE  —  Mortgage  given  to  a  firm  to  secure  advances — a  successor  to 
the  firm  is  not  entitled  to  the  benefit  of  it.]  1.  The  firm  of  Collingwood, 
Mellard  &  Co.,  had  business  relations  with  one  Post  and  sold  goods  to  him 
on  credit.  Post  and  his  wife  executed  and  delivered  a  deed  of  certain  real 
estate  to  Collingwood,  to  be  held  by  him  as  a  mortgage  for  the  benefit  of  his 
firm,  to  secure  any  amount  that  might  be  or  become  due  to  it  from  Post. 
Subsequently  Collingwood  reconveyed  the  premises  to  Post,  who  gave  back 
to  him  a  bond  and  mortgage  for  $4,000,  to  secure  his  existing  and  future 
indebtedness  to  the  said  firm.  His  wife  did  not  join  in  this  mortgage. 
Subsequently  Collingwood  died.  Thereafter  the  surviving  partner  Menard, 
and  one  Taylor  as  trustee  of  Collingwood,*  continued  the  business  of  the  old 
firm  under  the  old  name,  subsequently  taking  in  new  partners,  viz. :  Tavlor 
individually,  one  Ackerly  and  one  Brooks.  The  new  firm  used  the  books  of  the 
old  one  and  continued  the  accounts  therein,  without  settling  or  in  any  way 
altering  the  same.  It  did  not  appear  that  the  assets  of  the  old  firm  were 
formally  transferred  to  the  new,  or  that  the  latter  was  appointed  to  act  as 
the  agent  of  the  former. 

Post  continued  to  deal  with  the  new  firm  under  the  verbal  agreement 
that  the  mortgage  should  sttmd  as  a  security  for  his  new  obligations.  At 
the  time  of   Gollingwood's  death  he  owed    the   old   firm   :$r),o2U.;jO.     He 
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bought  $8,518. 14  worth  of  goods  from  the  new  firm  and  paid  to  it  the  8om 
of  |7,846.20.  It  did  not  appear  that  any  account  had  been  rendered  to 
him,  showing  the  application  made  by  the  new  firm  of  these  pajmenti 

lin  action  having  been  brought  by  Taylor  as  administrator  of  Collingwood, 
to  foreclose  the  mortgage : 

Held,  that  the  new  hrm  was  not  a  continuation  of,  or  the  successor  to  the 
old  firm  in  such  a  sense  as  to  entitle  it  to  the  benefit  of  the  mortgage  given 
to  the  old  firm.    Taylor©.  Post 411 

2.  A  verbal  agresment  that  it  shaU  have  the  benefit  of  Uie  wid.']    That 

the  verbal  agreement  to  extend  the  obligation  of  the  mortgage,  so  as  to 
include  the  debts  incurred  to  the  new  firm,  was  invalid  and  of  no  effect.    Id. 

8.  When  payments  to  the  new  firm  vnU  not  discharge  debts  due  to  the  old 

one.}  That  the  payments  made  to  the  new  firm  did  not  operate  to  disduu:ge 
the  debts  due  to  the  old  firm  and  should  not  be  applied  thereon. 

That  the  mortgage  was  a  valid  security  for  the  debts  due  to  the  old  flim 
at  the  time  of  Colhnewood's  death,  to  an  amount  not  exceeding  the  face 
of  the  mortgage,  $4,000,  with  interest  thereon.    Id. 

4.  ,When  a  reconveyance  to  a  huebtjmd  of  property  uMch  has  been  therS' 

iofore  eoikveyed  by  a  husband  and  wife  by  way  of  mortgage,  unU  restore  A^ 
mfe*s  right  of  dower  as  against  a  mortage  given  back  by  the  hueband  to  Ui§ 
grantor.]  That  the  reconveyance  of  the  land  from  CoUingwood  to  Post,  and 
the  acceptance  of  the  mortgage  released  and  restored  to  Posfs  wife,  her 
inchoate  right  of  dower  in  the  land,  and  that  her  right  thereto  was  not  affected 
by  or  subject  to  the  said  mortgage  given  to  Comngwood  at  the  time  of  hk 
conveyance  to  Post.    Id. 

5.  Purchase-money — recital  that  mortgage  was  given  for  it.']  The  mort- 
gage given  by  Post  to  CoUingwood  recited  tiiat  it  was  a  purcliase-moiief 
mortgage. 

EMd,  that  as  it  appeared  that  it  was  not  in  fact  a  purchase-money  mofi- 
gage,  the  wife's  right  to  dower  was  not  affected  by  such  recitaL    Id, 

Recording -^rights  of  an  assignee  of  a  mortgage  whose  assignjnent  isfnt 

recorded,  over  an  unrecorded  assiamnent  —  right  to  compel  one  having  a  Hen  vifim 
two  funds  to  resort  to  one  of  them — right  of  a  second  mortgagee  to  compel  m 
assignmeht  of  a  prior  mortgage,  and  also  of  a  collcUeral  guaranty  of  itspayment 
held  by  the  owners  of  the  prior  mortgage. 
/  See  ChABK  V.  Mackts 411 

County  Court — has  jurisdiction  over  actions  to  compel  the  aatitfaetion  ef 

a  mortgage. 

See  MosHBR  v.  Campbell '. SN 

Trust  funds— potoer  of  the  county  preasurer  to  invest  and  reinvest  ike 

same —  he  may  release  portions  of  the  premises  described  in  a  mortgage,  aWwuff^ 
no  payment  be  made  thereon. 

See  Baldwin  v.  Chart. 41 

Action   of  foreclosure — judgment  for   deficiency — entry  and  docket 

thereof  upon  the  report  of  the  referee — a  failure  to  havenis  report  confirmed  it 
a  mere  irregularity. 

See  Spkinostbenb  v.  Gillett MO 

Cfcaitel  nwrtgctge  —  a  tender  of  the  amount  secured  thereby^  made  by  one 

vho  purchases  the  chattels  subject  to  the  payment  of  the  mortgage,  is  ineffectual  to 
discharge  the  lien. 

See  Notes  v.  Wtckopf 4M 

Chattel  mortgage  — agreement  that  the  mortgagor  may  sell  the  mortgaged 

articles  and  apply  tJie  proceeds  upon  the  debt— a  subsequent  judgment  creditor  is 
entitled  to  have  an  account  of  the  sales  so  made  stated,  and  to  have  the  amotini 
therecf  applied  to  reduce  the  mortgaged  debt. 

See  Ellsworth  v.  Phelps, Wl 

Idvery-stable  keeper— Hen  of,  uponahorse  kept  under  an  (sgreement  with 

the  owner— rights  of  a  chattel  mortgagee  — 1872,  chap.  498. 

iSM  Jackson  v.  Kassball tt 


Digitized  by 


Google 


INDEX.  711 

KOBTG AGE  ~  Omtinued. 

— ^  Fraudulent  r-tigainH  endHon, 

See  Debtor  Ain>  Crbditob.  i^oi. 

MOBTIS  0AX7SA—  Oift  mortis  caiua— cfoMwy— a  cheek  qf  one  about  ia 
die  is  not  a  fxiUd  gift  mortis  causa. 

See  Matter  or  Smithbr 688 

MOTIONS  — Ex  parte  order — is  not  appUeoNe — June  it  eon  be  renewed  an 
motion. 

See  People  ex  rbl.  Schlehr  «.  OoiocON  Council. 686 

Eevital  of  action  upon  a  motion —  Chde  of  OivU  Procedure,  %  757  — 

pofoer  of  the  court  to  continue  the  proceedings  and  order  that  eoidenee  alread$f 
neard  and  taken  stand  good  in  the  cause  as  revived. 

See  Wood  v.  Plynn 444 

The  truth  of  the  allegations  ivhieh  it  is  proposed  to  ineert  in  a  suppiemen* 

tal  complaint,  cannot  be  determined  upon  the  nearing  of  a  motion  for  leave  to 
*serve  such  complaint. 

iSM  Cornwall  v.  Cornwall 078 

Fbr  a  new  trial. 

See  New  Trial. 

To  vacate  attcichmenL 

See  Practice. 
Order. 

tfUNICIFAIi  OOBPOBATION—  Gonetitution—potDer  of  the  legislature 
to  authorise  the  common  council  rf  a  city  to  Jkc  saUmes —  Oonst.,  <»rt.  8,  see.  18.] 
1.  Chapter  459  of  1877.  entitled  "An  act  in  relation  to  the  salaries,  fees,  per 
centages  and  allowances  of  the  officers  of  the  city  of  Brooklyn/'  axithorized 
the  common  council  to  fix*  and  regulate  the  salaries  of  various  officers,  clerks 
and  subordinates  of  the  city.  It  provided  that  if  the  common  council  did 
not  act  before  January  i,  1878,  the  salaries  should  be  as  fixed  by  the  act 
until  changed  by  the  action  of  the  common  council.  It  fixed  the  saliuy  of 
patrolmen  at  $1,1QP  a  year,  which  was  the  salary  then  fixed  by  the  city 
charter.  It  excepted  those  cases  in  which  the  fees,  per  centages  and  allow- 
ances could  not  be  increased  or  diminished  under  section  i8  of  article  8  of 
the  Constitution. 

October  28,  1878,  the  common  council  passed  a  resolution  fixing  the 
salaries  of  patrolmen  at  $1,000  a  year. 

Held,  that  the  act  of  1877  was  not  a  violation  of  the  said  section  of  the 
Constitution,  which  prohibits  the  legislature  from  passing  a  private  or  local 
bill  "creating,  increasing  or  decreasing  fees,  per  centages  or  allowances  of 
public  officers  during  the  terra  for  which  said  officers  are  elected  or 
appointed;  "  and  that  the  resolution  of  the  common  council  fixing  the  salary 
at  $1,000  was  valid.    Shanlbt  v.  Citt  of  Brooklyn 899 

2. Patrolmen  of  a  dty  police  force  are  not  pwtiUc  officers  mChin  the 

meant fiff  of  the  constUutior^  — 1877,  chap.  459.]  It  seems,  that  patrolmen  upon 
the  police  force  of  cities  are  not  "public  officers"  within  the  meaning  of 
those  words  as  used  in  the  said  section.  That  section  refers  only  to  those 
well  known  State  or  county  officers  which  are  elected  or  appointed  for  a 
certain  time.     Id. 

8. Contract  toith  a  municipal  corporation  —  lien  of  persons  furnishing 

materials,  upon  moneys  growing  due  to  the  contractor  —  the  assignee  of  the  con- 
tractor takes  subject  to  their  Tig7Us.'\  One  Mulholland  entered  into  a  contract 
with  the  city  of  New  York  for  the  construction  of  a  sewer.  The  contract 
provided  among  other  things  as  follows  :  "The  party  of  the  second  part 
agrees  that  he  will  furnish  the  said  commissioner  of  public  works  with 
satisfactory  evidence  that  all  persons  who  have  done  work  or  furnished 
materials  under  this  agreement,  and  who  may  have  given  written  notice  to 
said  commissioners  before  or  within  ten  days  after  the  completion  of  the 
work  aforesaid,  that  any  balance  for  said  work  or  materials  is  still  due 
or  unpaid,  have  been  fully  paid  or  secured  therefor,  and  in  C4-se  such  evi- 
dence be  not  furnished  as  aforesaid,  such  amount  as  may  be  necessary  to 
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meet  the  claims  of  the  personB  aforesaid,  shall  be  retained  from  the  moneys 
due  the  said  party  of  the  second  part  under  this  agreement,  until  the  liabilities 
N  aforesaid  shall  be  fully  discharged  or  such  notice  withdrawn." 

Held,  that  one  to  whom  the  contractor  assigned  all  moneys  due  and  to 
grow  due  under  the  contract,  took  them  subject  to  all  equities  existing 
between  the  contractor  and  the  parties  doing  work  or  furnishing  mate- 
rials under  it,  or  having  claims  which  might  under  its  terms  be  enforced 
against  the  moneys  in  the  hands  of  the  city  belonging  to  the  contractor. 

That  the  persons  so  doing  work  or  furnishing  materials  was  entitled  to 
be  paid  from  such  moneys  in  preference  to  the  contractor's  assignee. 

Murphy  v.  Bowery  Nat.  Bank 41^ 

4. Assessments — a  provision  for  vacating  an  assessment^  when  a  prior 

one  has  been  paid,  is  not  applicable  where  the  dty  otcned  the  property  at  the  time 
of  ^  first  assessment'— \S72,  cJio p.  580,  sec.  7.]  The  clause  contained  in 
section  7  of  chapter  580  of  1873  excepting  from  the  prohibition  against 
yacating  assessments  for  the  causes  therein  mentioned,  "cases  of  assessment 
for  repaving  any  street  or  public  place  upon  property  for  which  an  assess- 
ment has  once  been  paid  for  paving  the  same  street  or  public  place," 
does  not  apply  to  cases  in  which  the  property,  at  the  time  of  the  making 
and  payment  of  the  first  assessment,  was  owned  by  the  city,  which  paid  the 
assessment  and  subsequently  conveyed  it  to  private  persons. 

Matte K  OP  Walsh 87S 

6. Assessment  —  wiU  be  set  aside  because  of  the  inclusion  of  illegal  (exeestive) 

interest,  however  smaU  its  am^mnt.]  An  application  was  made  to  vacate  the 
sale  of  a  lot  for  the  non-  payment  of  an  assessment  upon  the  ground  that 
the  amount  of  the  latter  was  unlawfully  increased  by  the  addition  of 
illegal  interest.  It  appeared  that  the  excessive  interest  amounted  to  one 
dollar  and  arose  from  charging  interest  from  November  1,  1869,  the  date  of 
the  confirmation  of  the  assessment,  instead  of  from  March  31,  1870,  the 
date  of  the  entry  of  the  assessment  in  the  record  of  titles  of  assessments 
eonfiimed,  kept  in  the  office  of  the  street  commissioner,  and  in  a  like  record 
kept  in  the  office  of  the  clerk  of  arrears. 

Held,  that  the  assessment  should  be  vacated.    Matter  of  Willib It 

Assessment-roll  —  t?ie  assessors  cannot  increase  the  amount  cmeaied  after 

notice  of  the  eompletioii^  of  the  roll  has  been  given. 

See  People  ex  rel.  Chamberlain  v.  Forrest 940 

J  A  vatdt  constructed  in  the  street^  with  the  permission  of  the  ci^f  author- 

/  Hies,  is  not  a  nuisance. 

iSSM  Martin  9.  Tribune  Association 891 

Mandamus — it  should  not  be  granted  when  the  dtfendamt  has  been  er^oined 

flrom  doing  what  the  rdator  seeks  to  have  done. 

aee  People  ex  rel.  Humphrey  v.  Sufertisobs 141 

See  Villages. 

'MDJBJ>'E'Bi  — Motion  for  a  new  trials  on  newly  disoovered  tfoASmai. 
See  New  Trial. 

NATIONAL  BANK: 

See  Banshng. 

NAVIGABLE  WATBBS -- Ifcmgable  waters  wUhin  the  Btate-^power  ef 
the  State  to  grant  an  exduMve  right  to  raise  oysters  therein — it  may  exerdee 
tliis  right  through  town  officers  — 1868,  chap.  7»4. 

See  People  v  Thompson 4Si 

ITEQiLLOtBVCE  —  Liahility  of  a  landlord  to  strangers,  whom  he  has  allowed 
to  come  upon  his  premises.]  1.  The  defendant  was  the  owner  of  certain 
grounds,  upon  which  there  wiis  a  building  used  and  occupied  by  him  as  a 
public  hotel.  In  front  of  the  hotel  was  a  piazza  on  a  levd  with  the  main 
floor,  about  seven  feet  from  the  ground,  about  forty  feet  long  and  sixteen 
feet  wide,  underneath  which  was  a  billiard  room  used  in  connection  with 
the  hotel,  the  entrance  to  it  being  on  a  lev^l  with  the  ground.  The  piazza 
WHS  supported  by  posts,  one  of  which  had  been  removed  about  a  year  before 
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the  accident  to  improve  the  billiard  room.  Adjacent  to  the  defendant's 
grounds  were  situated  another  hotel,  and  the  grounds  of  the  Pioi^eer  Asso 
ciation.  In  August,  1878,  there-  was  a  public  meeting  and  celebration  on 
the  grounds  of  the  association,  which  was  attended  by  large  numbers  of 
people.  A  large  number  of  guests  were  on  that  day  entertained  by  the 
defendant.  In  the  afternoon  a  sudden  and  severe  storm  of  wind  and  rain 
arose,  which  drove  from  the  grounds  adjoining  the  house  a  large  number  of 
people  who  were  gathered  there,  many  of  whom,  including  the  plaintiff, 
were  not  defendant's  guests.  A  number  of  them  gathered  in  the  defend*- 
ant's  hotel  and  upon  the  piazza,  occupying  two-thirds  of  the  standing 
room  thereon.  The  floor  of  the  piazza  fell  m  consequence  of  this  great 
weight,  and  injured  the  plaintiff  who,  with  his  mother,  had  sought  refufi;e  in 
the  billiard  room,  beneaUi  it.  As  soon  as  the  crowd  came  into  the  building 
the  defendant  and  his  servants  did  all  that  could  reasonably  be  done  to 
preserve  order  among  the  people  and  to  notify  them  of  th6  danger  to  which 
they  were  exposed  b^r  their  6wn  action.  In  an  action  to  recover  damages 
for  the  injury  so  sustained  by  the  plaintiff  : 

Held,  that  a  nonsuit  should  have  been  ordered,  upon  the  ground  that  no 
actionable  negligence  upon  the  part  of  the  defendant  was  shown. 

Converse  t>.  Walker 696 

2.  An  employer  is  not  liable  for  the  negligence  of  his  amtraetor.]    The 

defendant  entered  intr  contracts  for  the  erection  of  a  building  upon  a  lot 
owned  by  it  in  Nassau  street,  in  the  city  of  New  York,  one  with  one  O'Brien, 
by  which  he  was  to  take  down  the  old  building  and  do  the  excavating  for 
the  cellar  and  a  vault  in  the  street  and  build  the  walls  to  the  level  of  the 
curb,  and  the  other  with  one  Batterson,  by  which  he  was  to  furnish  all  the 
granite  work. 

In  pursuance  of  permits  procured  from  the  proper  city  authorities  by  the 
defendant,  O'Brien  had  excavated  and  was  constructing  a  vault  extending 
twelve  feet  beyond  the  curb  line  in  the  street,  and  while  engaged  in  so  doing 
he  had  built  a  fence  in  the  street  to  inclose  the  same.  This  fence  was  blown 
against  the  plaintiff,  who  was  passing,  and  threw  him  down,  striking  his 
head  against  some  blocks  of  granite  left  in  the  street  by  Batterson. 

In  an  action  to  recover  damages  for  the  injuries  so  occasioned : 

Heldy  that  the  defendant  was  not  liable  for  the  negligence  of  its  contractors. 
Martin  t».  Tribune  Association 891 

8. A  vauU  constructed  in  the  street,  with  the  permission  of  the  dty^ 

withorities,  is  not  a  nuisance.]  That  the  construction  of  the  vault  in  the  street 
under  the  permit  from  the  city  was  not  a  trespass  or  a  nuisance.  That  tiie 
defendant  was  not  liable  for  the  injuries  sustained  by  the  plaintiff.    Id. 

4.  Wrongful  removal  of  a  passenger  from  a  train — the  company  is  liable 

for  aU  the  consequences  directly  resulting  therefrom.}  A  conductor  upon  one  of 
the  defendant's  trains  removed  therefrom  the  plaintiff's  intestate,  who  had 
failed  to  produce  a  ticket  when  required,  and  who  had  no  money  wherewith 
to  pay  his  fare.  There  was  evidence  tending  to  show  that  the  intestate  had 
bought  and  lost  his  ticket,  and  before  he  was  removed  one  of  his  companions 
tendered  the  fare  to  the  conductor,  who  refused  to  receive  it,  demanding  a 
ticket.  The  intestate,  who  was  very  much  intoxicated,  was  put  off  the  train 
in  a  cut  about  twenty  feet  deep.  He  proceeded  in  the  direction  of  his  home 
some  1,700  feet  when  be  laid  or  fell  down  and  was  run  over  and 'killed,  about 
fifteen  minutes  later,  by  tne  train  of  another  company  which  had  the  right 
to  run  its  cars  over  the  defendant's  tracks. 

Held,  that  as  the  intestate  was  wrongfully  removed  from  the  train  the 
question  as  to  whether  his  death  was  or  was  not  directly  traceable  to  such 
removal  should  have  been  left  to  the  Jury,  and  that  the  court  erred  in  non« 
suiting  the  plaintiff.    Guy  v.  N.  Y.,  Ontario  and  W.  R.  R.  Co 891> 

5.  Liability  of  a  railroad  company  for  an  obstruction  to  namgation, 

caused  by  its  careless  use  of  a  draw-bridge]  The  defendant's  road  crosses  the 
Seneca  canal,  at  the  foot  of  Cayuga  lake,  over  a  draw-bridge.  A  bridge  has 
been  maintained  at  this  point  for  a  period  of  thirty-five  years.  While  the 
draw  was  open  and  a  canal  boat  was  passing  through,  the  defendant  care- 
lessly and  negligently  ran  a  locomotive  into  the  draw  and  upon  the  boat, 
sinking  it,  and  thereby  suspending  all  navigation  at  that  place  for  a  period 
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of  five  days.  Immediately  after  the  accident,  the  defendant  proceeded  with 
due  diligence  to  remove  the  obstruction  and  repair  the  bridge. 

These  actions  were  brought  by  the  owners  of  canal  boats  who  were  at  the 
time  of  the  accident,  engaged  in  carrying  coal  from  Ithaca  to  Qeneva,  to 
recover  damages  sustained  by  their  having  to  wait  at  the  bridge  until  the 
obstruction  was  removed. 

Rdd,  that  tl.ey  were  entitled  to  recover. 
Brigosv.  N.  y.C.  andH.  R  R.  R  Co »1 

Railroad  corporoHona  —  liability  of,  for  cattle,  in  whatever  way  if^red, 

because  of  iU  fa£hire  to  maintain  feiicee  on  the  ride  of  it»  track —  1850,  eAop. 
140,  ^  44—1864,  chap.  282,  §  8. 

iS^  Knight  f>.  N.  Y.,  L.EAin>  W.  R  R  Co 41S 

Evidence  —  measure  of  damageefor  loee  of  burinees,  oecaeioned  by  plainr 

tiff's  being  dbnflned  to  his  house  by  reason  of  an  ir^ury  to  him  resulting  from 
me  defendants  negUgence. 

See  Phtfb  v.  Manhattan  R  Co 177 

Shfidenee  in  an  action  for  ir^uries  caused  by  defendanfs  negfigenee  — 

dtdaration  qfpUmUff  as  to  panns — when  admissible  to  eharaeteriee  and  esBpkdn 
his  acts. 

/S60  Nichols  e.  Bbooxltn  Cm  R  R  Co 4K 

^—  Cf  county  derk. 
See  Recording. 

KEGOTIABLE  PAPEB : 

See  Bills  and  Notb8. 

NEW  LOTS,  KINGS  OOUNTY  ^Bemo«a  fnm  offke  fOure  ih$  lam 
affixes  no  term  thereto  —  by  whom  the  power  is  to  be  exercised — 1878,  chap,  805 
—  ConetituUon,  aW.lO,  §3. 

See  Bergbn  «.  Powell 40 

NEWLY  DISCO VEBED  XVIDSNGB: 

See  New  Trial. 

NBW  TBIAL — Practice  •^  moUonfor  a  r^ew  trial  in  a  capital  ease  upon  (he 
ground  of  newly  discovered  evidence  —  Code  of  Criminal  Procedure^  g§  465,  466 
and  517  —  What  must  be  shown  tojusttfy  the  court  in  making  the  order.  1  1.  The 
defendant  was  tried  and  convicted  of  murder  in  the  first  degree  for  shooting 
his  sister-in-law  on  April  20, 1882.  There  was  present  at  the  time  of  the  shoot- 
ing of  the  deceased,  the  defendant  and  his  wife.  The  defendant  was  exam- 
ined in  his  own  behalf  and  testified  that  the  shooting  was  accidental,  statins 
in  detail  how  it  occurred  and  what  he  did  and  said  on  that  day.  It  appeared 
by  the  testimony  of  several  of  the  witnesses,  and  to  some  extent  by  the  testi- 
mony of  the  defendant  himself,  that  he  had  been  drinking  for  some  daji 
before  the  commission  of  the  crime,  and  that  he  was  intoxicated  at  the  time 
of  its  commission.  Th<^  conviction  was  affirmed  by  the  General  Term  qsl 
March  twenty-second,  uid  by  the  Court  of  Appeals  on  July  5th,  1883. 

On  July  1 1,  1883,  the  defendant  moved  for  a  new  trial,  under  sections  466, 
466  and  517  of  the  Code  of  Criminal  Procedure,  upon  the  ground  of  newly 
discovered  evidence.  The  afflda/its,  which  were  made  by  public  officers 
attached  to  the  police  and  prison  force  of  New  York,  tended  to  show  that 
the  defendant  was  arrested  on  April  15,  1882,  and  commited  to  prison  for 
three  days  for  intoxicalion ;  that  at  the  time  of  his  arrest  and  while  in  prison 
he  talkea  wildly  and  acted  violently  so  that  it  was  necessary  to  confine  his 
hands,  and  that  at  the  time  of  his  discharge  he  had  not  fully  recovered  from 
the  effects  of  the  liquor  ;  that  upon  the  day  after  his  arrest  for  the  homi- 
cide the  city  physician  visited  him  and  found  him  in  a  highly  nervous  and 
excited  condition,  the  result  of  the  excessive  use  of  alcohol;  that  he  com- 
plained of  being  unable  to  sleep  or  control  himself,  which  symptoms  resulted 
from  the  abuse  of  alcohol  and  the  deprivation  of  sedatives  he  had  been  in  the 
habit  of  taking;  that  he  was  under  treatment  for  these  troubles  for  some  two 
weeks;  that  in  the  opinion  of  the  said  physician  at  the  time  of  such  exam- 
ination the  mind  of  the  prisoner  was  in  such  a  condition  that  he  was 
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oblivious  of  his  actions  during  the  week  preceding  said  examination.  These 
facts  were  not  communicated  to  the  defendant's  counsel  until  the  latter  part 
of  June,  1888. 

Held,  that  it  was  not  probable  that  the  evidence,  if  received,  would  have 
changed  the  verdict. 

That  the  evidence  had  not  been  discovered  since  the  trial  within  the  mean- 
ing of  the  saia  section,  inasmuch  as  the  facts  pi  his  arrest,  confinement  and 
sickness  must  have  been  known  to  tbe  defendant,  although  he  might  not 
have  known  the  exact  condition,  physically  and  mentally,  m  which  he  then 
was,  and  that  it  was  his  duty  to  have  made  these  facts  known  to  his  coun- 
ijcl  if  he  deemed  them  important ;  that  the  only  fact  newly  discovered  was 
that  it  might  have  been  of  some  importance  to  himself  if  evidence  of  these 
facts  had  been  produced  on  the  trial. 

That  as  the  condition  and  mental  operations  of  the  defendant  were  ques- 
tions necessarily  involved  upon  the  trial  the  evidence  was  cumulative. 

That  the  failure  of  the  defendant  to  produce  the  evidence  upon  the  trial 
was  due  to  his  want  of  diligence.    People  «.  Hovby 864 

2. Appealability  of  such  order  to  the  Oen&ral  Term.]     A.  majority  of  the 

coui*t  were  of  the  opinion  that  the  order  of  the  Special  Term  was  not  appeala- 
ble to  the  General  Term,  but  concluded  to  hear  the  appeal  without  nnaljy 
determining  this  question,  because  one  of  the  judges  entertained  a  different 
opinion  and  because  the  case  was  a  capital  one.    Id. 

Proceedings  in  Surrogate's  Court —  the  Supreme  Court  can  only  reoiew 

them  upon  appeal — it  cannot  grant  a  new  trial  therein  for^  newly  discovered 
etidenee, 

/Sm  Howell  «.  HowBL^ 026 

KBW  TOBX  CITT — Assessments  —  a  provision  for  vacating  a/n  assessment, 
fshen  a  prior  one  has  been  paid,  is  not  appHedNe  tohere  the  city  owned  the  prop- 
erty at  the  time  of  the  first  assessment— 1872,  chap,  680,  g  7. 

i8l00  Matter  OF  Welsh    ; • 872 

See  Municipal  CoRit>RATTONB. 

NEW  TOBX  OONSTITUTION : 

See  CoNsrriTUTiONAL  Law. 

irOTIOE  —  Of  meeting  of  trustees—  members  absmUflfwn  State. 
See  Corporation. 

To  orediiors  by  general  assignee. 

See  AsfiiONMENTS. 

See  Limitation  of  AcnoHB. 

OOCITPATION: 

See  Possession. 

OFFICE — Action  to  try  tide  to  office — right  of  the  reHator,  after  judgment  in 
his  favor,  to  recover  the  salary  received  by  the  defendant — how  he  should  plead 
his  daim — Code  of  Civii  Procedure,  §  1953.]  1.  In  this  action,  brought  to 
determine  the  title  to  the  office  of  Mayor  of  the  city  of  Albany,  a  verdict 
was  rendered  .in  favor  of  the  relator  and  a  judgment  entered  declaring  him 
entitled  to  the  office.  Thereafter,  upon  the  application  of  the  relator,  an 
order  was  made'  allowing  him  to  file  and  serve  a  "suggestion  or  statement, 
or  supplemental  complaint,"  alleging  that  he  had  sustained  damages  to  tho 
amount  of  $4,005.43  by  reason  of  the  defendant's  having  drawn  the  salary 
of  the  office  up  to  the  time  of  the  entry  of  the  judgment;  aud  requiring  the 
defendant  within  twenty  days  from  the  service  of  a  copy  of  the  said  sug- 
gestion or  statement,  or  supplemental  complaint,  upon  his  attorney,  to  file 
nis  answer  thereto  duly  verified. 

Held,  that  as,  under  section  1953  of  the. Code  of  Civil  Procedure,  the 
relator  is  entitled  to  recover  his  damages  in  the  same  action  in  which  his 
title  to  the  office  is  established,  and  as  the  claim  for  damages  cannot  be 
set  forth  in  the  original  complaint,  but  must  be  alleged  in  some  manner  after 
the  judgment  upon  the  right  to  the  office  has  been  rendered,  the  order  was 
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properly  granted,  except  in  so  far  as  it  oompdled  the  defendant  to  answor 
the  suggestion  under  oath. 

That  this  provision  should  be  stricken  oat  of  the  order,  and  that  as  so 
modified  it  should  be  afGirmed. 

People  bx  rbl.  Swinburne  v,  Nolan 484 

3.  Bemoval  from  office  where  the  law  afflsoes  no  term  thereto — fty  whom 

the  power  is  to  be  exercised — 1878»  chap.  305.]  Chapter  805  of  1878  created 
the  police  district  of  the  town  of  New  Lots,  in  Kings  county,  and  conferred 
the  poVers  and  duties  connected  with  and  incident  to  the  police  govern- 
ment and  discipline  thereof  upon  a  board  of  three  commissioners,  to  be 
appointed  within  thirty  days  after  the  passage  of  the  act  by  the  superviBor 
of  the  town,  the  president  of  the  excise  commission  and  the  justices  of  the 
peace  of  the  said  town  then  in  office  having  the  shortest  tei*m  to  serve.  In 
case  of  a  vacancy  in  the  office  of  police  commissioner  the  successor  or  suc- 
cessors of  such  commissioner  or  commissionera  was  to  be  appointed  by  the 
supervisors.  The  act  did  not  fix  the  duration  of  the  office  of  the  police 
commissioners. 

Held,  that  the  officers  who  were  required  by  the  act  to  appoint  the  police 
commissioners  had  no  power  after  havii^g  made  such  appointment  to  remove 
any  commissioner  from  his  office.     Bekqen  v.  Powell 486 

8.  Comt,  art.  10,  §  8.  |    Section  3  of  article  10  of  the  Constitution, 

providing  that  "when  the  duration  of  any  office  is  not  provided  by  this 
Constitution  it  may  be  declared  by  law,  and  if  not  so  declared  such  oflace 
shall  be  held  during  the  pleasure  of  the  authority  making  the  appointment," 
has  no  application  to  the  case.    Id. 

Boards  of  supervisors  —  potoer  of,  to  provide  for  the  appointment  of  derks 

in  county  offices  — 1875,  chap,  482,  §  1,  su>b.  2,  ordy  applies  to  such  counJtyoffieen 
as  havepvJbhc  officios. 

8ee  People  exrbl.  Mastbrson  «.  Gallup 501 

OFFIOEB  —  Costs  —  right  of  a  public  officer,  in  whose  fa/Dor  ajudgmmJt  is 
entered,  to  increased  costs  ^  Code  of  Civil  Procedure,  §§  82^,  8258. 

See  SMrrH  v.  Cooper : 896 

Constitution — poioer  of  the  legislature  to  authorise  the  Common  OouneU 

tf  a  dty  to  fix  salaries  — Constitutum,  art.  8,  §  1 8  — Patrolmen  ef  a  dty  police  fores 
are  not  public  officers  toWdn  Vie  meaning  of  the  Constitution  — 1877,  chap.  459. 

See  Shanleyv.  City  op  Brooklyn..... M 

Evidence —presumption  thai  pubUc  officials  have  discharged  their  duty. 

See  Ensign  v,  McKinnby Mt 

— ^  Mismanagement  of  corporate  affairs  dy. 
See  Corporation. 

—  Cf  corporations. 

See  Corporation. 

See  County. 

County  Clerk. 
County  Judqb. 
County  Treasubxb. 
Oppice. 
Towns. 

OKAL  AGBEEMENT. 

See  Contract. 

ORDER  — Summons— contents  of  ord&r  directing  Ito  Mfste  ftpom  •  flM- 
resident—  Code  Civa  Procedure,  §  440. 

See  O'Neil  v.  Bender •••••••••^••••••••.•••••••t  M 

See  Motions. 

OBDEB  OF  ABBEST. 

See  Arrest. 

OVnilERaSIP^Cf  property  ineured---nUttiik$a$1t^ 
See  Insurance. 
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OTSTEB  'SEDS-^NaTigdblefDoters'wWdn  th"  State  ^potoer  of  ths  State  to 
grant  an  exclusifse  right  to  raise  oysters  therein,}  1.  Chapter  784  of  1868 
authorized  any  inhabitant  ot  the  towns  of  Gravesend  and  Flatlands,  upon 
complying  with  the  terms  of  the  act,  to  plant  oysters  under  the  public 
waters  within  their  respective  towns,  and  to  have  the  exclusive  right  in 
the  oysters  so  planted  and  the  exclusive  use  of  the  beds.  Such  privilege 
was  not  to  be  exercised,  however,  without  the  written  permit  of  the  justice 
of  the  peace  and  the  supervisor  of  the  respective  towns,  which  permits  were 
to  be  issued  in  the  manner  and  form  prescribed  by  the  act.  '  Any  person 
other  than  the  one  named  in  the  permit,  who  should  take  any  oysters  from 
such  beds  or  disturb  the  same,  was  made  liable  to  a  penalty  of  fifty  dollars, 
to  be  recovered  by  the  holder  of  the  permit,  and  to  be  adjudged  guilty  of  a 
misdemeanor  and  punished  by  fine  or  imprisonment,  or  both.  The  beds  were 
within  the  territories  of  the  respective  towns,  but  the  said  towns  had  no 
exclusive  right  to  the  fisheries  within  the  waters  over  them,  which  formed 
a  part  of  the  navigable  tide  waters  within  the  State  of  New  York. 

Upon  an  appefi  by  the  defendant  from  a  judgment  convicting  him  of  a 
violation  of  the  act : 

Held,  that  the  State  had  the  power  to  grant  to  the  inhabitants  of  the  towns 
the  exclusive  right  to  use  the  said  lands  and  the  waters  over  the  same,  for 
the  purpose  of  planting  oysters  therein  and  removing  them  therefrom. 

People  v.  Thompson 4S7 

2. Police  power,]    That  its  right  so  to  do  might,  if  necessary,  lie  bu»- 

tftined  as  the  lawful  exercise  of  its  police  power.    Id. 

8. It  may  exercise  this  right  through  town  oMeers.]  That  it  might  prop- 
erly exercise  this  power  through  the  town  offlclals,  as  was  done  in  thlt 
case. 

That  the  act  was  yalid  and  the  oonyictlon  should  be  sustained.    J3L 

PANEL: 

See  Jury. 

PABENT  AND  CHILD  ^ Alknoance  to  the  faffier  for  moneyi  adoaneedto 
<md  expended  for  infant  and  adult  ehitdren. 

iSS00  BeARDBLET  9.  HOTCHKIBB.. • •   M6 

PARI  DELICTO : 

See  OoBCPOinirDiNa  ▲  PBLcmr. 

PARTIES — Beceivers  of  insolvent  corporations — accounting  by  them  —  may  * 
be  remwd  and  continued  against  their  executors  —  Oode  of  CivU  Procedure, 
§§414,  452.]  1.  Where,  during  the  pendency  of  proceedings  for  an  account- 
ing instituted  by  the  receivers  of  an  insolvent  Insurance  company,  one  of  the 
receivers  dies,  the  court  has  power  to  make  an  order  reviving  and  continuing 
the  accounting  against  his  executors  and  directing  them  to  come  into  such 
accounting  and  stand  by  such  orders  and  decrees  as  may  be  made  therein. 

Matter  of  Columbian  Ins.  Co 842 

2. Parties  to  an  actum — stockholders  have  no  legal  right  to  be  made  pa/rlies 

to  an  action  by  a  receiver  of  the  company.]  The  stockholders  of  a  bank  have 
no  legal  right  to  be  made  parties  to  an  action  brought  by  a  receiver  thereof 
against  certain  of  its  directors  to  recover  the  damages  occasioned  by  their 
neglip:ence  and  misconduct.    Kimball  v.  Iyes 568 

3.  Action — must  be  brought  by  the  real  pa/rty  in  interest — an  argent 

hoUUng  commercial  paper  for  collection  cannot  sue  thereon.  ]  One  to  whom 
cobimercial  paper  has  been  indorsed  and  who  holds  it  as  an  agent  for  the 
purpose  of  collection  only,  cannot  maintain  an  action  thereon  in  his  own 
name.    Iselin  v.  Rowlands T 488 

Mismanagemeni  of  corporate  affairs  by  its  officers  —  when  a  stoekholdor 

may  bring  an  action  against  them  —  when  he  ma^  on  his  own  motion  be  made  a 
party  defendant  to  an  action  brought  by  the  company  againet  its  officers —  Code 
of  Oioil  Procedure,  g  521. 

Sefi  Ithaca  G^b-Light  Co.  v.  Treman , 213 
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PARTIES  —  Continued,  pjol 

CorporaUom  organmd  under  chippter  40,  Law9  of  1848  —  liability  of  iU 

officers  under  section  14  fur  loaning  money  to  a  stockholdir — «n<riiw  iti  t/ie  bookt 
€f  the  company — competency  of,  a$  evidence  against  He  offlcere—by  whom  the 
UabiUty  must  be  enforced. 

See  BiLLmos  v.  Trase 814 

^     Committee  of  a  lunatic — by  whom,  upon  the  kmoMe  deeeam,  ike  com- 
mittee may  be  compelled  to  account. 

See  SoHULTZv.  Cookenghajc 443 

Service  of  summons  upon  unknown  awnen. 

See  PKAoncB. 

^-^  Examination  of  ,  btforetriaL 
S^  Eyidbncb. 

PARTITION  —  When  an  action  may  be  maintained  by  tenarUs  in  remain- 
der —  Code  of  OivU  Procedure,  §  1583.  j  Pergons  holding,  as  joint  tenants 
or  tenants  in  common,  a  vested  remainder  or  reversion  in  real  property  can 
only  maintain  an  action  for  its  partition,  during  the  continuance  of  the  prior 
estate  therein,  in  the  particular  cases  specified  in  section  1538  of  the  Code 
of  (Uvil  Procedure. 

Such  an  action  can  only  be  maintained  where  an  actual  division  can  be 
made  between  the  claimants,  without  great  prejudice  to  the  owners. 

In  no  case  can  a  sale  of  the  property  be  ordered.    Hughes  d.  Hughes. ...  349 

PABTNBB8HIP  —  Mortgage  given  to  a  firm  to  secure  advances  —  a  wceestor 
to  the  firm  is  not  enUtled  to  the  benefit  of  it —  a  verbal  agreement  that  it  shall 
have  the  benefit  of  it  is  void — when  payments  to  the  new  firm  wiU  not  discharge 
debts  due  to  the  old  one  —  w?ien  a  reconveyance  to  a  husband  of  property  wheh 
has  been  theretofore  conveyed  by  a  husband  and  wife  by  way  of  mortgage  wSi 
restore  the  wifefs  right  of  dower  as  against  a  mortgage  given  back  by  the  Muband 
to  the  grantor, 

5fe6  Taylor©.  Post 44« 

Payment  by  one  paHner  of  individual  dibte  from  firm  money. 

See  Arbbst. 

FBNAIi  OODE  —  g  16  —  The  punishment  for  petU  larceny  d  prucribed  by 
section  15  of  the  Penal  Code-^^  R  S.,  690,  §  1. 

See  People  v.  McTahbnbt 505 

g  22  —  Crimmcd  trial — Bight  of  the  Jury  to  consider  ike  inkmieaied  ecf^ 

diUonqf  the  accused. 

See  People  v,  Cassiano .' 888 

§  882—  Order  of  arrest  under  Code  of  OivU  Procedure,  %  649,  ni&.  8  — 

eammot  be  granted  in  an  action  to  recover  property,  f off  cited  beemuee  used  for 
lottery  purposes. 

Sm Peopled.  Phillips 553 

%72Q''Bepealed2K  A,  890,  §  1- 

Sm Peopled.  HcTaicekbt ••••• 505 

SeeOBJURB, 

PERSONAL  PBOPEBTT: 

See  Estates. 

PEBSONAL  SERVICE  —  Contract  to  ship  and  deUoer — when  euek  a  eon- 
trad  requires  that  the  party  selling  should  himself  ship  the  articles  —  a  rtfued 
on  the  part  of  the  deferidant  to  perform,  excuees  a  formal  tender. 

See  CXTNNINGHAMU  JUDBON 6S 

PERSONAL  TRANSACTIONS  —  The  wife  of  an  heir-atrbme  conies^  (he 
probate  of  a  v>ill  of  real  property  is  interested  m  As  event — «Atf  eannot  tek^  es 
to  personal  transactions  with  the  deceased  —  what  are  personal  transaetiens — 
Code  of  Civil  Procedure,  §  829. 

See  Steele  v.  Ward ^ 555 
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PERSONAL  TRANSACTIONS  —  ConUnued,  paoi, 

Evidence  —  what  tesUmony  is  inadmissible  as  relating  to  a  personal  trans- 

aeiion  with  a  deceased  person—  Code  of  OinU  Procedure^  %  829  —  Res  gestae  — 
toTiai  evidence  is  admissible  as  constituting  a  part  of  it. 

See  Pease  v.  B  arnett 635 

'  Deposition  cf  a  party  taken  btfore  the  $rial—iohen  U  may  be  read  in  evi- 

denoe  after  the  death  of  the  adverse  party. 

See  McDonald  «.  Woodbubt 85 

PETIT  JTJRT: 

See  Jury. 

PETIT  LABCENY: 

See  ItiLRCtaxY, 

T'EYSlClAIfS^  Boidenee-^admissibiUty  of  their  tegOnum^  as  to  the  mental 
eondiiion  of  their  patient-^  Code  of  OivU  Pneeedure,  §884. 

ifi^  Steele  v.  Wabd • • 568 

PLACE  OF  TRIAL: 

See  \enue. 

PLEADING^  —  Complaint — striking  ther^om  of  irrelevant  allegations — tshen 
no  action  lies  for  the  bringing  of  an  unfounded  suit.]  This  action  was  brought 
to  recover  the  damages  alleged  to  have  been  occasioned  by  the  wrongful  acts 
of  the  defendants  in  confederating  and  conspiring  together  to  prevent  Uie 
plaintiff  from  carding  on  its  business  in  Buffalo,  and  to  cripple  and  bankrupt 
it  and  prevent  it  from  selling  the  articles  manufactured  by  it.  After  setting 
forth  different  acts  of  the  defendants  tending  to  establish  the  cause  of  action, 
the  complaint  alleged,  in  separate  and  distinct  paragraphs,  that  the  defend- 
ants, in  pursuance  of  and  to  accomplish  the  purposes  of  the  conspiracy, 
caused  several  actions  to  be  commenced  against  it  by  another  corporation, 
of  which  they  were  the  chief  executive  officers  and  managers,  and  in  which 
the^r  were  stockholders;  that  the  actions  were  still  pending  and  were  without 
merit  and  brought  for  the  purpose  of  bringing  ruin  and  bankruptcy  upon  the 
plaintiff. 

Held,  that  as  there  was  no  averment  or  pretense  that  the  defendants  had 
resorted  to  any  abuse  of  the  process  of  law  in  the  prosecution  of  the  actions 
referred  to  in  the  complaint,  the  allegations  relating  thereto  were  irrelevant 
and  should  be  stricken  from  the  complaint. 

i^ee  Buffalo  Lubricating  Oil  Co.  v.  Everest 686 

Action  for  a  separation  —  acts  of  cauelty  committed  after  its  commence- 
ment may  be  set  up  in  a  supplemented  complaint  —  the  truth  of  the  aUegations  can- 
not  be  determined  upon  the  Iiearing  of  the  motion. 

See  CORNWELL  V.  CORNWELL 678 

Practice — upon  a  tried  no  defense  can  be  proved  vJueh  has  not  been 

pleaded. 

See  Hall  v.  U.  S.  Reflector  Co 875 

JMioy  of  Iffe  insura/nce  —  the  breach  of  a  condition  must  be  pleaded  cmd 

proved  by  the  defendant  in  an  action  thereon, 

iS^  Germain  e.  Brooklyn  Life  iNa  Co 635 

Costs— right  of  the  defendant  to  costs,  when  the  ptaintiff  recovers  upon 

some  only  of  several  separate  causes  of  action  set  forth  in  the  complaint  —  Code  ef 
Civil  Procedure,  §  8284. 

SeeCooTJOLV  Jollt 224 

—  Evidence— plea  of  a  former  judgment  —  how  ^  grounds  of  the  former 
decision  may  be  proved— the  Justice  cannot  testf/if  as  to  the  reasons  for  hu 
decision, 

8eeAQAJSV.Bwz 591 

Potoer  of  a  referee  to  allow  amendments  to  a  complaint^  Code  qf  OkU 

Procedure,  §  1018. 

/SmEnaff«.  FowIi^ S18 
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PliE  ADIKG  —  CanUnu&d.  si« 

Fiyreign  corporation —it  toaioes  obfeMmt  to  ihs  jtrntdieUon  of  ihs  eowi 

by  serving  a  general  answer. 

See  Brooks  v.  New  Yobx  Ain>  Gbeenwood  Lakb  R  R  Go IT 

Action  to  try  title  to  office —  right  of  the  relator,  after  Judgment  in  hit 

fawr  to  recover  the  salary  received  hy  the  dtfendant  —  ?uw  he  shaiild  plead  hs 
daim—  Code  GivU  Procedure,  §  1953. 

Bee  Pboplb  ex  rbl.  Swinburne  e.  Nolan 481 

When  a  dawn  to  real  property  arises  upon  thepleadingt —  Code  of  OkA 

Procedure,  %  8228. 

See  Grern  v.  Village  of  Oanandaioui. SIM 

POLICE — GoiistUuUon — power  of  the  legislature  to  authorize  the  Oomman 
Council  of  a  dty  to  fix  salaries  —  Const.,  art.  8,  %  18 — patrolnien  ef  a  eSt§ 
pdUee  force  are  not  pMie  officers  unthin  the  mecming'cf  the  constUuUon — 1877, 
chap.  459. 

^SmShanleyv.  Cittof  Brooklyn • M 

POLICY  OF  INSXJBANCE: 

See  Insurance. 

POSSESSION  —  Ejectment— where  a  wife  is  living  vpon  a  farm  «A%  her  hn- 
hand,  what  evidence  requires  the  submission  to  the  jury  if  the  question  a$  to  ukiA 
is  the  actual  occupant  thereof 

^Martin  v.  Rector ',,  IB 

— -  To  restrain  interference  with. 
See  Injunction. 

POWEBS  — Anie-nupiial  agreement — ratification  of  it  by  an  irtfatU  wife  aper 
she  has  become  of  age — power  reserved  to  her  of  devising  the  property— wkai 
estates  and  limitations  she  may  create  under  it — absolute  ownership  mnut  uA 
within  Vie  duration  of  lives  existing  when  the  agreement  w<u  made — distinctiei^ 
between  real  and  personal  property. 

See  Beardslet  v.  Uotghkibs 60 

POWER  OF  ATTORNEY— ^ixnoM-  qf  attorney  may  be  acknawledgti 
btfore  a  vice-consul. 

See  Brown  0.  Landon •  ff 

POWER  OF  COURTS: 

See  Courts. 

Jurisdiction. 

POWER  OF  LEGISLATXJRB: 

See  Constitution. 

POWER  OF  BAXiE— Administrator  with  the  wiB  amMOwr—  riglU  qf,i$eM' 

cute  power  of  scUe  given  to  the  executor. 

See  Parbt  v.  Keneally U 

PR  NOTICE  —  Summons — service  cf,  upon  unknown  owners — reguisUes  of  suA 
service,  under  subdivision  5  of  section  185  of  the  Code  of  Procedure,  m  amended 
in  I860.]  1.  In  an  action  to  foreclose  a  mortgage  the  summons  was  served 
upon  the  unknown  heirs  of  one  Ringland,  the  owner  of  the  equity  of  redemp- 
tion, imder  an  order  made  in  pursuance  of  subdivision  5  of  section  13-5  of 
the  Code  of  Procedure,  as  amended  in  1860.  It  was  granted  upon  an  affidavit 
made  by  the  plaintiff's  attorney,  which  stated  no  reason  why  it  was  not  made 
by  the  plaintiff,  it  stated  the  death  ef  Ringland ;  that  the  deponent  had 
made,  diligent  search  and  inquiry  for  his  heirs-at-law  and  next  of  kin,  bat 
had  been  unable  to  find  any  of  them  or  any  of  his  relations;  that  he  had 
visited  Ringland's  former  neighbors  and  could  only  hear  that  he  once  bad  a 
sister  but  could  not  find  out  her  name  or  residence. 

Held,  that  the  affidavit,  thus  made  by  the  attorney,  was  defective  in  that 
it  did  not  show  that  the  names  or  resiaences  of  the  parties  in  interest  were 
unknown  to  the  plaintiff,  and  in  that  it  failed  to  state  the  sources  from 
which  the  attorney's  information  was  derived.    Fiber  «.  Lookwood i 
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P&ACTIOE  —  Continued.  rAam. 

2  A  purchas&r  wtU  not  be  compelled  to  take  a  doubifiU  title.]    That  the 

title  acquired  at  a  sale  under  a  judgment  of  foreclosure  entered  in 
the  action  was  so  defective  that  a  purchaser  should  not  be '  compelled  to 
accept  it.    Id, 

8. JudgmerU  erediior —  right  of^  to  bring  an  action  to  vacate  a  fraudulent 

mortgage  given  before  the  execution  of  such  general  assignment  by  the  debtor.] 
A  judgment  creditor  cannot  maintain  an  action  to  have  a  chattel  mortgage 
executed  by  his  debtor  declared  fraudulent  and  void,  where  the  latter  has 
executed,  after  the  execution  of  the  mortgage  and  before  the  recovery  of 
the  judgment,  a  general  assignment  for  the  benefit  of  his  creditors. 

Childs  v.  Kendall 227 

4. Service  of  a  sumrnons  upon  a  non-resident]    Where  a  summons  was 

served  upon  a  non-resident  infant  defendant  in  a  foreclosure  action,  under 
the  provisions  of  section  135  of  the  old  Code,  it  was  sufficient  if,  in  addition 
to  the  required  publication,  a  copy  of  the  summons  and  complaint  were 
deposited  in  the  post-office  directed  to  the  infant  at  its  place  of  residence. 
Personal  service  of  the  papers  upon  the  infant,  or  service  by  mail  or  person- 
ally upon  its  father,  mother  or  guardian,  was  unnecessary. 

*  Home  Ins.  Co.  v.  Head 406 

Letters  of  administration  —  the  action  of  a  surrogate  in  issuing  them 

eannot  be  attached  collaterally.  i 

See  Brown  c,  Landon 67  • 

Surrogate  —  power  qf,  to  order  a  reference  —  referee^ s  report  —  becomee 

absolute  unless  exceptions  *are  filed  thereto  as  required  by  General  Bute 
No.  30—  Code  of  Civil  Procedure,  §  2546,  17. 

See  Matter  of  Leffingwbll 628 

Surrogate  —  report  of  a  referee  upon  the  accounting  of  an  admims- 

trator  —  exceptums  thereto  —  duty  of  the  s\n*rogate  to  consider  the  same  in  detail. 

See  Matter  op  Bbbford ^ : 661 

Proceedings  in  Surrogate's  Court — the  Supreme  Court  can  only  renieio 

Ihem  upon  appeal  —  it  cannot  grant  a  new  truil  therein,  for  newly  discovered 
evidence. 

See  Howell  v.  Howell 626 

Additional  allowance —  it  cannot  be  granted  wh^re  the  value  of  the  subject- 
matter  involved  is  not  shown  —  Code  of  Civil  Procedure,  ^  8253. 

See  People  v.  Genesee  Valley  Canal  R.  R.  Co 666 

Additional  allowance  —  can  only  be  granted  upon  the  entry  of  the  final 

judgment. 

See  De  Stuckle  v.  Tbhuantepec  R.  R  Co 84 

Staying  proceedings  until  costs  of  a  former  action  are  paid —  how  the 

identity  of  the  two  actions  ynay  be  e^tablislted. 

See  D0YI.E  V.  Recorder  Printing  Co 646 

Power  of  the  General  Term  to  correct  errors  committed  by  a  referee  where 

no  exception  was  taken  to  his  report  —  when  it  slwuld  be  exercised. 

See  Mandeville  v.  Marvin v 282 

Complaint — striking  tlierefrom   of  irrelevant   allegations  —  whsn    an 

action  Uesfor  the  bringing  of  an  unfounded  suit. 

See  Buffalo  Lubricating  Oil  Co.  v.  Everest 586 , 

Appeal — settlement  of  case  —  right  of  the  referee  to  make  additional  find- 
ings upon  the  request  of  the  parties  —  waiver  of  irregularity. 

See  Welch  v.  Preston 808 

Appeal — failure  of  the  appellant  to  serve  printed  papers  —  General  Rule 

No.  40  —  what  costs  are  allowed  upon  a  motion  made  under  such  rule  which 
results  in  the  judgment  below  being  affirmed. 

See  Sprague  v.  Richards 246 

Case  and  exceptions  —  t?ie  judge  and  referee  must  sign  and  order  them  to 

be  annexed  to  tlie  roll — Rule  ^-^  evidence  must  not  be  set  forth  in  haec  verba  — 
Rule  34. 

iS!60  McNisH  ^'.  Bowers. 214 

Hun— Vol.  XXX.         91  ^  t 
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PBACTICE  —  OmHnued.  ma 

Ccue  and  excepttam — tDhen  a  rsBetUemerU  of  it  tpiU  be  ordered — the  em- 

dence  should  not  be  ^  forth  in  hiec  verba  —  BvXe  No,  84. 

iSw  Smith  t».  N.  Y.  C.  and  H.  R.  R  R  Co 144 

Motion  for  a  new  trial  in  a  capital  ease  upon  the  ground  of  newly  dieeoe- 

ered  evidence  —  Code  of  Criminal  Procedure,  §§  465,  460  and  517  —  What  mud 
be  nhovyn  to  justify  the  court  in  making  the  oirder  —  appealability  of  such  order 
to  the  General  Term, 

See  People  t,  Hovet 8M 

Attachment  —  the  affidamt  mu&t  show  that  no  counter-claim  exiett  to  tie 

knowledge  of  the  plaintiff—  what  defects  in  the  affidavit  a  eubeequsnt  attaehing 
creditor  may  take  advantage  of. 

See  Murray  v,  Hankin ft 

Attachment — affidavit  made  by  the  plaintiff's  attorney — sources  cf  hit 

knowledge  must  be  staled  —  Code  of  CioU  Procedure,  g  686. 

See  Cribbbn  v,  Schillinger M8 

Atta>chment—r  a  motion  to  vacate  it  may  be  made  after  the  entry  efjndg- 

ment—  Code  of  Civil  Procedure,  §§  682  and  688. 

See  Parsons  v,  Spraqttb II 

Arrest  —  an  actual  guilty  inierU  to  defraud  must  be  shown  to  s/uJl^eei  the 

party  to  it. 

See  Sherrtll  Roper  Air  Engine  Go.  v,  Harwood I 

Order  of  arrest  under  Cods  of  CivU  Procedure,  %  54ft,  eubd.  8  —  mmim^ 

be  granted  in  an  action  to  recover  property,  forfeited  beeauee  used  for  lottery  pur- 
poses —  Penal  Code,  §  :^.82. 

See  People  v,  Phillips W 

Partition  —  when  an  action  may  be  maintained  by  tenants  in  remmn- 

der—  Code  of  CtvU  Procedure,  §  1538. 

See  Hughes  9.  Hughes Stf 

Examination  of  a  party  before  trial  —  sufficiency  ef  the  affidavits  upo^ 

which  the  motion  is  made — privileges  of  the  witness,  as  to  refusing  to  answer, 
wHl  be  enforced  by  the  court  upon  the  examination  —  Code  of  GivSL  Proeedutt, 
§  872. 

SeeYoQQv.YvssL  11 

BxanUnalion  of  a  party  before  trial —  the  residence  or  office  address  uf 

the  applicanfs  attorney  must  be  stated  in  the  moving  affidavits —  Code  of  CM 
Procedure,  ^  877. 

See  Van  Rot«.  Harriott 17 

Compulsory  reference  — can  only  be  ordered  where  the  triat  requires  the 

essamination  of  a  loTig  account —  Code  of  Civil  Procedure,  §  1018. 

See  O'Reilly  9.  City  of  Kingston 908 

Grand  jurors  —  ci^ectums  to  the  constitutionality  of  the  law  under  vMi 

they  were  draicn  —  when  su/sh  objections  cannot  be  raised  by  a  person  hdi  Is 
await  the  action  of  such  grand  jury —  quashing  of  the  indietment — ehaOengt 
to  the  panel  or  array  — discharge  of  the  panels  Code  of  Criminal  I^vesdms, 
§288. 

See  People  «.  Pitzpatrick 411 


Grand  and  petU  jurors  —  wJtat  directions  to  the  validity  of  ^  loses  i 

which  they  ufcre  selected  cannot  be  raised  by  the  prisoner  upon  his  trioL 

See  People  v,  Petrea 16 

Justice  of  the  peace — jurisdiction  of  over  an  action  eomsneneed  bf  tht 

issue  of  a  summons  and  an  order  of  arrest,  not  affected  by  the  order  mnv 
vacated—  Code  of  CivU  Procedure,  §§  3877,  2901,  2902. 

iS0«  McNeary  0.  Chase 'tt 

Summary  proceedings  for  holding  over  after  expiration  of  term—rett0% 

ef  precept — it  cannot  be  made  returnalie  the  day  after  U  was  issued  — Oede^ 
Oivil  Procedure,  §  2238  —  voluntary  appearanee—what  is  nateuffteiefnJttseeiefer 
jurisdiction  on  the  justice. 

See  Limns  v,  OoioffORS 418 
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^BACnCE  —  Continued,  pam. 

Ord&r  in  proceedings  far  the  dUcharrge  of  an  imprisoned  debtor  —  token  it 

does  not  involve  a  euhetanticU  right  so  m  to  be  appealable. 

See  Matter  op  McArdle 465 

Bemval  of  action  upon  a  motion  —  Code  of  OivU  Procedure,  §  757  — 

poiDer  of  the  court  to  continue  the  proceedings  and  order  that  &oideivBe  already 
heard  and  taken  stand  good  in  the  cause  as  revived. 

*  ;8fe3  Wood  «.  Flynn 444 

Committee  of  a  lunatic  — by  whom,  upon  the  hinatie*s  decease,  the  com- 
mittee may  be  compelled  to  account. 

See  ScHULTZ  v.  Cookikoham 448 

Submission  of  specific  questions  to  the  jury  —  when  a  general  verdict  is 

good,  dUhough  the  jury  are  unable  to  answer  the  speeifle  q^testions  so  submitted 

See  Murray  v,  N.  Y.  Life  Ins.  Co 428 

Actum  must  be  brauglU  by  the  real  party  in  interest —  an  agent  Jtolding 

commercial  paper  for  collection  cannot  sue  thereon. 

i8M  IsELiN  V.  Rowlands 488 

-^  Action  to  try  title  to  office^  right  of  the  relator,  after  judgment  in  his 
fa/vor  to  recover  the  salary  received  by  the  defendant — haw  he  should  plead  his 
claim —  Code  of^  Civil  Procedure,  ^  1953. 

See  People  ex  rel.  Swinbubnb  d.  Nolan 484 

according — riglUs  of  an  assignee  of  a  mortgage  whose  assignment  is  first 

recorded  over  an  unrecorded  assignment  —  right  to  compel  ons  homing  a  lien  upon 
two  funds  to  resort  to  one  of  them  —  rigM  of  a  second  mortgagee  to  compel 
an  assignment  of  a  prior  mortgage,  and  aiso  of  a  coUatercU  guaranty  of  its  pay- 
ment held  by  the  owners  of  the  prior  mortgage. 

See  Clark  «.  Mackin 411 

Criminal  trial —  ^  prisoner* s  counsel  must  be  notified  before  further 

instructions  are  given  to  ajwry  which  has  once  retired  —  Code  of  Criminal  Pro- 
cedure, §  427 —  the  jury  is  entitled  to  know  the  punishment  prescribed  for  the 
erime — right  of  the  jury  to  consider  the  irUoxieated  condition  of  the  accused  — 
Penal  Code,  §22. 

See  People  v.  Cassiano 888 

'Win — execution  of  it  in  dupUeate — but  one  of  the  papers  need  be  produced 

for  probate.  , 

See  Crossman  v.  Crobsmak 886 

Summons -- contents  of  order  directing  its  service  upon  a  nonresident  — 

Cbde  of  CivU  Procedure,  %  440. 

See  O'Neil  v.  Bender 204 

Practice — a  county  court  cannot  order  exceptUms  to  be  heard  in  the  first 

instance  at  the  Gen&ral  Term—  Code  of  CivU  Procedure  %  1000. 

See  Johnson  v,  N.  Y.,  O.  and  W.  R.  R  Co 166 

Action  for  a  divorce  —  the  reference  of  the  issues  must  be  to  hea/r  and 

determine  the  same  — form  of  the  order — power  of  the  court  upon  an  appheation 
for  judgment  upon  his  report^  Code  of  Civil  Procedure,  %%  1228,  1229. 

See  MgClbary  v.  McCleary 164 

Judgment— an  execution  cannot  be  issued  upon  it  untU  it  has  been  dock- 
eted —  the  five  years  within  whteh  an  execution  must  iseue,  are  to  be  computed 
from  that  time. 

See  EuFFBR  v.  Frank 74 

Evidence  --  cross-examination  of  witness  —  questions  tending  to  show  hu 

hoctmty  to  the  party  cross-examining  him  may  be  aiked.  ^ 

See  Miles  v.  Saokbtt 68 

The  property  of  an  insolvent  bank  cannot  be  attached — appeal  from  a 

r^^ual  to  vacate  an  attachment  —  when  proper  after  pa^fment  of  the  judgment. 

See  Market  Nat.  Bank  v.  Pacific  Nat.  Bank 00 

BMdence — deposition  of  aparty  taken  before  the  trial — when  it  may  be 

rmd  in  coidmccitfter  the  death  of  the  adverse  party '■■' Code  qf  Cicil  Procedure 

Sk  Maodonald  «.  Woodbury 85 
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PBACnOE  —  Continued.  fig;^ 

Aioard — will  he  net  aside  if  {he  arbitrators  reeeive  evidence  in  the  (Amte^ 

of  the  parties  —  wfien  the  mieeondttet  of  an  arbitrator  mfiy  be  shown  by  the  affi- 
davit of  one  of  his  associates  who  refused  to  sign  the  awa/rd. 

See  National  Bank  of  ths  Rbfublio  «.  Darragh SI 

Assessment  —  w^  be  set  aside  because  of  the  indusian  of  illegal  (exeesMj 

interest^  h/yioever  smaU  its  amount. 

See  Matter  of  Willis 18 

^ Mandamus  —  it  should  not  be  granted  when  *he  defendemt  hoe  been  legaOif 

e/f^oinjed  from  dmng  what  the  relator  seeks  to  h^ve  done. 

See  Pboplk  ex  rel.  Humphrey  ©.  Suvery isous 148 

Mandamus  — proper  mode  of  dismissal  of  appUeationfor,  upon  ^fail- 
ure of  the  people  to  prosecute. 

/^Peopled.  N.  Y.  C.  and  H.  R.  ll.  R  Co 78 

Action  to  remove  a  doud  upon  title  created  by  a  tax  sake  —  vshaxinwibs 

shown  to  maintain  it. 

See  Clark  v.  Davenport • Ill 

— ^  Justice* s  Court  —  has  no  jurisdiction  over  an  action  brought  upon  ens 
of  its  judgments  which  has  been  made,  by  the  filing  and  docketing  of  a  transcnji 
thereof  a  judgment  of  the  County  Court —  Code  CivU  Procedure,  §§  1913,  8017. 

See  Baldwin  v.  Roberts *. 163 

Executor  —  a  claim  originally  existing  in  favor  of  an  executor  against 

the  estate  of  the  deceased  must  be  presented  to  the  surrogate  for  allowance,  althonj^ 
it  is  held  at  the  time  by  an  assignee  —  Code  of  CivU  Procedure,  %%  2739,  8740. 

See  Snyder  v.  Snyder Ill 

Mismanagement  of  corporate  affaxrs,  by  its  officers — when  a  slcekholder 

may  bring  an  action  against  tlie  company  and  them — when  he  may  on  his  own 
motion  be  made  a  party  defendant  to  an  action  brought  by  the  compare  against 
its  officers—  Code  of  Otvil  Procedure,  §  521. 

See  Ithaca  Gas-Light  Co.  v.  Treman SIS 

Beceiver  of  insurance  company —  liability  of,  for  rent — wh&n  a  daim 

should  be  paid  without  a  reference. 

See  People  v.  Universal  Life  Inb.  Co 148 

— >—  Costs — whsn  a  claim  to  real  property  a/rises  upon  the  pleadings — Cods 
of  CivU  Procedure,  §  8228. 

See  Green  v.  Village  of  Canandaigua HI 

Costs  —  right  of  the    defendant    to   costs,  when  the  pUUnUff  reeoms 

upon  some  onXyof  several  separate  causes  of  action  set  forth  in  the  complaint^ 
Code  of  CivU  Procedure,  §  3284. 

See  Cooper  «.  Jolly S84 

Certiorari  —  liability  of  the  unsuccestfuX  party  for  easts— the  presidsnt 

a  court-martial  is  personally  liable  therefor  —  Code  of  CitoSL  FiveeduM, 
§2007,2129,8258. 

See  Matter  of  Leary ^. 8M 

County  Court  —  has  jurisdiction  over  actions  to  compel  the  saHsf action  of  a 

mortgage. 

See  Mosher  v.  Campbell 881 

JudgmerU — Tiow  pleaded  —  Code  of  CivU  Procedure,  §  532  —  Actum  (f 

foreclosure — judgment  for  deficiency — entry  and  docket  thereof  upon  the  report 
of  the  referee  —  a  faUure  to  have  his  report  confirmed  is  a  niere  trregularitp. 

See  Springbteene  v.  Gillette SW 

Bankruptcy— the  right  of  a  creditor  to  sue  the  bankrupt  revives  immediaJtdg 

after  a  judgment  denying  his  application  for  a  discharge  —  U  is  not  suspended 
by  an  appeal  by  t^ie  bankrupt  from  the  judgment  denying  his  application. 

See  Storrs  v.  PluSib 811 

Corporations  organized  under  chapter  40,  Laws  of  1848 —  UabUity  of  Us 

officers  under  section  14  for  loaning  money  to  a  stockholder  —  entries  in  the  books 
of  the  conipany  —  competency  of,  as  evidence  against  its  officers — by  whom  the 
UabUUy  must  be  enforced. 

See  Billings  v.  Trabk .- M 
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PBAOTIOE  —  ConUnusd.  ^j^^^ 

-r—  Upon  a  trial  no  dafense  can  be  proved  fohieh  ha$  not  been  pleaded. 

See  Hall  v.  U.  8.  Reflbotob  Co 876 

Power  of  the  court  to  coneider  the  weight  of  emdence  in  proceedings  by 

certdoran  — section  2140  of  the  Code  of  OivU  Procedure  ia  not  applicable  to  pro- 
€eeding8  commenced  prior  to  September  1 ,  1880. 

See  Peofle  bx  bel.  Dkevbt  «.  Fire  Commissioners 876 

—  Aesesemeni — a  provision  for  vacaUng  an  assessment,  when  a  prior  one  hoM 
been  paid,  is  not  applicable  where  the  city  of  New  York  owned  the  property  at  the 
time  of  the  first  assessment. 

See  Matter  of  Welch 8718 

Receivers  of  insolvent  corporations — accounting  by  them  —  may  be  revived 

emd  continued  against  their  executors —  Code  of  Civil  Procedure,  g§  414^  452. 

See  Matter  op  Columbian  Ins.  Co* 848 

Contract — is  to  be  governed  by  the  law  of  the  place  of  its  p&tformanee  — 

when  the  question  as  to  what  law  is  to  govern  should  be  submitted  to  the  Jury, 

See  Shillito  v.  Rbineking 848 

Writ  of  distringas — power  of  the  court  to  compel  a  corporation  to  antwer 

for  a  contempt. 

See  Hills  «.  Pebkskill  Savings  Bank 648 

•^^  Panrties  to  action — stockholders  have  no  legal  right  to  be  made  parties  to 
an  action  by  a  receiver  of  the  company. 

See  Kimball  v.  Ives 688 

Action  for  a  separation -- acts  of  cruelty  committed  after  its  commence- 
ment may  beset  up  in  a  supplemental  complaint  —  the  truth  qf  the  allegations 
eannot  be  determined  upon  the  hearing  of  the  motion. 

See  CoBNWALL  V.  Cornwall 678 

Death  of  a  judgment  debtor — applieati&n  for  leave  to  issue  an  execution 

upon  the  judgment  —  Code  of  Civil  Procedure,  §  1^1  —  contents  of  the  moving 
papers. 

See  Wadlbt  v,  Davis 670 

Indictment — amendments  of,  m  to  the  kind  of  articles  stolen  —  when  not 

edlowed  —  Code  of  Criminal  Procedure,  §  208. 

/S0(0  People  «.  Poucheb 678 

£x  parte  order  —  is  not  appealable  —  how  it  can  be  reviewed. 

See  People  ex  bel.  Schlkhr  v.  Common  Council 888 

iMuneiim  —  not  granted  to  restrain  the  illegal  incorporation  of  /i  wXXage, 

See  Willis  v.  Staples 844 

See  Evidence. 
New  Trial. 

FBSFEKENOE: 

Sec  Debtob  and  Cbbditob. 

^BJSSJmLPTlOV '-' Evidence -^  presumption  that  pubUe  offieiaU  have  dis- 
charged  their  duty  —  ancient  deeds — admissibility  of,  in  eviaenee  —  when  the 
existence  of  a  power  of  attorney  may  be  inferred  from  other  facts. 

See  Ensign  v,  McKinnet.  .- 249 

Of  regularity  —  tax  lease  —  when  it  is  presumptive  evidence  of  ike  regu- 
larity of  am  ike  proceedings —1871,  chap,  268,  §  18  — 1878,  chap.  228. 

See  Lott  v.  De  Gbaw 417 

That  every  person  knows  the  law. 

See  Knafp«.  Fowleb 619 

See  Evidence. 

FBINOIPAIi  AND  AaElTT  —  Action  must  be  brought  by  the  real  party  in 
interest  —  an  agent  holding  commercial  paper  for  collection  cannot  sue  thereon. 

See  IsBLiN  V,  Rowlands 488 
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PRIKCIP AL  AND  AGENT  —  OanUnued,  pim. 

Agency  —  when  afire  ineuranee  eom/patyy  u  eetopjoed  from  setting  up  an 

mr&neotte  iiatemejU  aatoihe  ownerMp  of  the  property,  whUh  tocu  inserted  tn  the 
poUey  by  ^  mUtaJce  of  Us  agent. 

See  PouGHKEKPSis  SATmos  Bank  «.  Manhattah  Fire  Ins.  Co.  . . .  471 

Negligence  —  an  employer  is  not  Uabkfor  the  negligence  of  his  eor^actor— 

•  vault  eonstrueted  in  the  street,  with  thepermission  qf  the  city  authorities,  unota 
miieanee. 

See  Martin  v.  Tribunb  Amociation 99i 

Auault — wTiat  constitutes  one  —  whan  an  employer  is  liable  for  an  aesauU 

cmnmited  by  one  of  his  employes. 

See  GsRATY  «.  Stebn 4M 

Boidence  —  when  the  statements  of  an  agent  are  not  admissible  as  agasnat 

his  principal^  what  statements  of  an  agent  are  inadmissible  as  a  part  qf  the 
resgestiB. 

See  Dablino  v.  Oswroo  Falls  Mfo.  Co 878 

— ^  BQl  of  exchange  —  one  appa/renJUy  liable,  indifnduaXty,  cannot  show  thai 
hs  intended  to  act  as  an  agent  for  another  party  to  the  biU — foreign  bankrupt 
proceedings  —  not  valid  here  as  against  a  ettieen  who  took  no  part  therein. 

See  Phelps  v.  Borland Ml 

PBINCIPAI«  AND  INOOiat^  Purchase  of  bonds  at  a  premium  for  a  trust 
fund  —  rights  of  the  tenant  for  life  and  remainderman. 

See  People  ex  rbl.  Cornell  Uniyebbitt  v.  Datbnpobt 177 

PRINCIPAL  AND  SJTBXrY— Guaranty  efcoUeetian'' what  laches  qf^ 
creditor  in  suing  the  debtor  wHl  release  the  guarantor. 

i8w  Tiffany  «.  Willis 905 

PRIVILEOE  —  Commitment  of  a  party  for  contempt  —  oMendanee  of  such  a 
party  upon  the  court  upon  an  application  for  his  discharge  -—  such  eUtendanee 
fdoes  not  entitle  him  to  claim  the  privilege  of  a  witneu  and  freedom  flrom  arreat 
while  so  in  attendanee. 

See  MuRAD  «.  Thomas 81 

Examination  of  a  party  befoi^  trial -^  sufficient  cf  ihe  affidtmte  upon 

which  the  motion  is  made  — privileges  of  the  witneu  as  to  ri/\uing  to  answer  wiU 
be  enforced  bythe  court  upon  the  examination,  '    . 

SeeFoQOv.  Fibk    61 

PBOBATE  07  WHiL; 

See  Will. 

PBOCEDXTBB: 

See  Practice. 

TTiOCESB  —  Service  of  a  summons  upon  a  nan-resident  ir^ant  dtfendaeU 
under  section  135  of  the  old  Oode. 

See  Home  lusuRANCB  Co.  «.  Head 406 

PBrOOF  —  Burden  of: 
See  Evidence. 

FUBUC  ADMINISTRATOR  —  Ztf»0r«  qf  administration -- eof^fbetinff 
rights  of  the  pubhc  administrator  of  Kings  county  and  the  Brookliyn  TVtM^  6bf»- 
pany— which  is  entitled  to  priority. 

See  GoDDABD.o.  Abbott 401 

PUBLIO  OFFIOEB: 

See  Officer. 

PUBIilO  POUOY—  Coniraets  when  eontrary  to. 
See  Contracts. 

VXTBLLOATIOTS  — Summons  ^contents  of  order  directing  its  serviee  upon  a 
nan-resident^  Oode  of  GivU  Procedure,  %  440. 

/SmO'Neilv.  Bender '. 204 
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FUGITIVE  BAMAOES:  VAoa 

See  Damages. 

BAHjBOAD  —  lAabiUty  of,  for  eattie,  in  iDhatewr  toay  iiyfured^  becawe  of  its 
failure  to  maintain  fencea  on  the  sides  of  its  tracks  —  I80O,  chap,  140,  ^44 — 
1854,  chap.  282,  g  8.1  One  of  the  plaintifTs  horses  went  upon  the  defendant's 
tracks,  at  a  place  where  a  length  of  fence  was  down,  and  ran  upon  a  bridge, 
where  his  feet  slipped  between  the  timbers  causing  him  to  fall  and  br^dL 
his  leg  and  rendering  it  necessary  to  kill  him. 

BeS,  that  the  defendant  was  liable  for  the  damages  thereby  sustained 
by  the  plaintiff,  under  the  acts  requiring  railroad  corporations  to  erect  and 
maintain  fences  on  the  sides  of  their  road,  and  making  them  liable,,  for  a 
failure  so  to  do,  for  "all  damages  which  shall  be  done  by  their  agents  or 
engines  to  cattle,  horses  or  other  animals." 

The  law  was  enacted  to  prevent  intrusions  upon  the  tracks  of  railroad 
corporations  which  might  result  in  loss  of  life  to  persons  travelinff  upon  them; 
and  the  liability  of  the  company  attaches  in  all  cases  in  whicn  the  cattle 
enter  upon  the  track  because  of  defective  fences,  without  regard  to  the 
manner  in  which  they  receive  the  injury. 

Knights.  N.  Y.,  L.  E.  and  W.  R.  R  Co 415 

Trespass — when  an  abutting  owner  may  maintain  an  action  agamst 

•  company  unlawfully  using  steam  can  in  the  street. 

See  HussNBR  v.  Brooklyn  City  R  R  Co 409 

Negligence  —  liability  of  a  railroad  company  for  an  obstruction  to  naU- 

gation,  caused  by  its  cwrelew  use  of  a  draw-bridge. 

A«  Bbigqs  t>.  N.  Y.  C.  andH.  R  R  R  Co 991 

NegUgence  —  wrongful  removal  of  a  passenger  from  a  train  —  (he  com- 
pany is  liable  for  all  eoneequences  directly  resulting  therrfr^m. 

See  Guy  «.  N.  Y.,  Ontario  and  W.  R  R  Co 899 

Emdence  —  Measure  of  damages  for  loss  of  business,  occasioned  by  plain- 
tiff's being  confined  to  his  ho-use  by  reason  of  an  injury  to  him  resulting  from  the 
defcTidanfs  negligence. 

See  Phyfe  «.  Manhattan  R  Co 877 

BEAI4  PBOPEBTY—  Action  to  recof>er  lomd—daim,  in  answer  to  the  dam- 
ages demanded,  consisting  of  taxes  paid  and  improvemwits  and  repaire  made,  does 
not  constitute  a  counter-daim. 

See  PiERSON  V.  Safford 591 

Insurance  company  —  right  of,  to  hold  real  estate  purchased  upon  a  fore- 
closure sale  —  its  title  is  not  divested  ^  a  failure  to  procure  the  certificate  required 
by  chapter  468  of  1858. 

See  Home  Ins.  Co.  v.  Hsad 405 

BSectment — wTiiCre  a  wife  is  living  upon  a  farm  v>ith  her  husband,  what 

evidence  requires  the  submission  to  the  jury  of  the  question  cu  to  which  is  (^ 
{ictual  occupant  thereof. 

See  Martin  e.  I&gtor « 188 

Injunction  —  it  may  be  issued  to  restrain  intcTference  with  the  plasnMf's 

possession,  in  an  action  to  determine  claims  to  real  estate —  Code  of  CfivU  Fro- 
eedure,  §§  61 3,  1688. 

See  Stamm  v.  Bostwick 70 

Costs  —  w7i€n  a  claim  to  real  property  arises  upon  the  pleading —  Cfode  of 

Cifod  Procedure,  §  3228. 

See  Green  v.  Village  of  Canandaioua 806 

^—  Legacy  —  when  it  is  charged  upon  the  real  estate. 

See  McCoRN^.  MgCorn 171 

Brror  of  county  clerk  in  recording,  indexing,  etc 

See  Recording. 

See  Estates 

nEOSLVVR  — Parties  to  an  action— stockhcHdors  hade  no  laged  right  «9  h$ 
madepaniies  to  an  action  by  a  receiver  of  the  company. 

iSM  Kimball  t^.  Ives.' 508 
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BEOEIVEB  —  Continued.  riA 

Beeeiver  of  insurance  company—  UdbUUff  qf,  far  rent — when  a  claim 

thould  he  paid  without  a  reference, 

aee  Pboplb  v.  UNiYSRaAL  Lifb  L^s.  Co 1# 

Receivers    cf  ineolvent  corporatione — aecaunUng    by  them — may  le 

revived  and  continue  againet  their  executors —  Code  of  OimL  Ihvcedure,  ^ili, 
453. 

See  Matter  of  Columbian  Ins.  Co . ..til 

"RECOBjyiNG  —  JigJits  of  an  assignee  cf  a  mortgage  whose  asstgnmsfU  is 
first  recorded,  over  an  unrecorded  assignment]  1.  Miller  eaye  a  mortgage 
upon  premises  owned  by  him  to  Impson,  which  was  recorded  Febroair  31, 
1850.  On  April  80,  1856,  Impson  assigned  the  mort^ag«  to  Matilda  Duriandy 
who  on  April  1,  1861,  assigned  it  to  James  Durland,  by  whom  it  was  on 
January  13,  1880,  assigned  to  the  plaintiff,  who  brought  this  action  to  fore- 
close it.  None  of  the  assignments  were  recorded,  but  the  papers  were  at  all 
times  in  the  possession  of  the  assignees.  May  1,  1868,  Miller  conveyed  the 
premises  to  McNeal.  October  11,  l873,  Impson,  without  receiving  any  pay- 
ment or  consideration  therefor,  delivered  to  McNeal  a  satisfaction  of  the 
mortgage,  which  was  duly  recorded.  January  28,  1876,  McNeal,  in  order 
to  secure  an  antecedent  indebtedness,  gave  a  mortgage  covering  the  same 
and  other  premises  to  Ramsdell  and  others,  who  had  notice  of  the  existence 
of  the  prior  mortgage.  This  mortgage  was  recorded  January  26,  1876.  Sub- 
sequently Mackin  and  others  took  an  assignment  of  this  mortgage  forvaliie 
and  without  notice  of  the  existence  of  the  plaintiff's  mortgage,  their  assign- 
ment being  duly  recorded  on  February  2,  1877.  In  this  assignment  Rams- 
dell and  the  others  guaranteed  the  payment  of  the  mortgage.  Under  a  fore- 
closure of  this  mortgage  all  the  premises,  other  than  those  described  in  the 
first  mortgage,  were  sold,  realizing  but  a  small  sum.  The  premises  left  an 
insufilcient  in  value  to  satisfy  both  mortgages. 

Held,  in  this  action  broui^ht  to  foreclose  the  *nort^ge  given  by  Miller  to 
Impson,  that  the  mortgage  held  by  Mackin  was  entitled  to  priority  over  that 
held  by  the  plaintiff.     Clark  v.  Mackin 411 

2.  Rig?it  to  compel  one  having  a  Hen  upon  two  funds  to  resort  toonecf 

them]  That  the  plaintiff  could  not  compel  the  owners  of  the  second  mort- 
gage before  satisfying  it  out  of  the  land,  to  first  enforce  the  covenant  of 
guaranty  given  by  Ramsdell  and  the  others  upon  the  assignment  thereof.  Jd 

3.  Right  of  a  second  mortgagee  to  compel  an  assignm^rU  of  a  prior  mort- 
gage, and  also  of  a  collateral  guaranty  of  its  pa/ym^ent  held  by  the  owrvers  of  the  prier 
Tiiorigage.]  That  he  was  not  entitled  upon  paying  the  amount  due  upon  the 
second  mortgage  to  compel  the  owners  thereof  to  assign  the  same  to  him, 
together  with  all  their  rights  to  and  in  the  guaranty  held  as  collateral  seca- 
rity  for  its  payment.     Id, 

4. A  purchaser  is  not  deprived  of  his  rights  by  the  neglect  or  errors 

of  the  county  clerk  in  recording  and  indexing  the  instrument.]  Where  an 
assignment  of  the  interest  of  the  owner  of  a  leasehold  estate  in  fee  ia 
presented  to  and  left  with  the  clerk  of  the  proper  county  to  be  recorded, 
the  fjiilure  of  the  clerk  to  properly  index  it,  or  errors  made  by  him  in  tran- 
scribing it,  will  not  prejudice  the  rights  of  the  assignee  or  deprive  him  of  the 
privileges  conferred  upon  him  by  the  recording  acts. 

Bedford  v.  Ti/ppbr 174 

BEFERENGE  —-B^erence.  of  an  action^  involving  a  long  account,  brought  by 
an  attorney  against  his  client — when  it  maybe  ordered.]  1.  Where,  in  an 
action  brought  in  a  County  Court  by  an  attorney,  to  recover  for  profes- 
sional services  rendered  to  his  client,  the  court  decides,  after  a  partial 
trial,  that  all  the  Hems  of  his  account,  and  their  nature  and  value,  must  be 

§  roved,  and  directs  the  action  to  be  referred,  the  order  of  reference,  being 
iscretionary  with  the  County  Court,  cannot  be  reviewed  by  this  court  upoa 

appeal.    Stebbins  v.  Cowlbs M 

2. County  Court  —  orders  made  by  it,  under  its  discretionary  powers, 

are  not  reviewable  by  the  General  Term  of  the  Supreme  Court,  as  they  would  be  ^ 
made  at  a  Special  Term  of  that  court.]  This  rule  does  not  apply  to  a  review 
by  the  General  Term  of  the  Supreme  Court  of  the  decisions  of  a  Special 
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BBFEBENCE  —  OonUnusd,  rio. 

Term  thereof,  theybeinff  part  of  the  same  court;  but  the  County  Court, 
being  an  independent  triounal,  this  court  cannot  interfere  with  ti^e  exercise 
of  its  discretionary  powers.    Id. 

Action  for  a  divorce — th$  rtferencs  of  ih$  iuue»  must  he  to  hear  and 

determine  the  $ame  — form  of  the  order  — power  of  the  eourt  upon  an  (xppUec^ 
Hon  for  judgment  upon  hie  report—  Code  of  OivU  Procedure,  gg  1228,  1229. 

8ee  McCLEARTf).  McCubart ; 154 

Beeeiver  of  tnntranee  company  —  UabiUiy  qf,  for  rent — when  a  claim 

thould  be  paid  without  a  reference. 

See  Peoplb  «.  Uniybrbal  Life  Insurance  Company 142 

P&wer  of  the  General  Term  to  correct  errors  committed  by  a  rtferee 

%^here  no  exception  was  taken  to  his  report — wTien  it  should  be  exercised, 

/S^  Mandbyillb  «.  Martin 388 

Appeal — settlement  of  case-bright  of  the  r^eree  to  make  additional  find- 

ings  upon  the  request  of  the  pa/rties-^watver  of  irregularity, 

5;^  WsLctt  t>.  Preston 80ft 

Surrogate — potoer  of,  to  order  a  reference — referee^s  report — becomes 

absolute  unless  exceptions  are  filed  thereto  as  required  by  Ghneral  Bale  Jfo.  80  — 
Code  of  Oiva  Procedure,  §  254«,  17. 

i80«  Matter  of  Leffingwbll 528 

Surrogate  — report  of  a  referee — upon  the  accounting  of  an  adminis- 
trator —  exceptions  thereto — duty  of  the  surrogate  to  consider  the  same  in  detail 

See  Matter  of  Bedford 551 

Chmpulsory  rrference  —  can  only  be  ordered  where  the  trial  requires  the 

eBDomination  of  a  long  account—  Oode  of  Oioil  Procedure,  %  101& 

See&RKiLLrv.  Cttt  of  Eingbton 608 

RELIEF  FX7NDS: 
See  Tax. 

BEMXINDEBMAN: 

See  Life  Estatbb. 
Partition. 
Will,  Legaot. 

BEITT: 

See  Landlord  and  Tenant. 

TlXPORT  — Surrogate '-'pou>er  of,  to  order  a  r^ltrenee^refereett  report — 
becomes  absolute  unless  exceptions  are  filed  thereto  as  required  by  General  Bute 
No.  80  —  Code  of  CitU  Procedure,  §  2546,  17. 

See  Matter  of  Leffingwbll 528 

Surrogate  —  report  of  a  referee  —  upon  the  aeeounUng  of  an  administrar- 

$or — exceptions  thereto  —  duty  of  the  surrogate  to  consider  the  same  in  detail 

&0  Matter  OF  Bedford 551 

BE8  ADJXJDIGATA: 

See  Pleading. 

BESGIBSION  OF  COKTB  ACT — Besdssion  of  eontraet  of  sale  for  fraud  or 
mistake  —power  of  a  referee  to  allow  amendments  to  a  complaint —  Code  of  GitH 
Procedure,  §  1018 —  J^hen  a  transaction  constitutes  a  sale  and  not  an  exchange 
qf  property — presumption  that  eoery  person  knows  the  law, 

fl^«  I&APP  t>.  FOWLBR 518 

BS8ETTLEMENT  OF  OASB: 

See  Appeal. 

BE8  QiS&TM—Eeidenee—whentheetaiemenUefanagenlareniOiadmiseitU 
su  against  his  principal —wTUa  statements  of  an  agent  are  inadmissible  as  part 
^tAdresgestsB. 

/»00  Darling  «.  Oswbgo  Falls  Mfg.  Co 876 
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BBS  OiEBTJR—  ConUnued.  tim, 

EMdenee — when  a  pcvrt/ifs  ttatemejUi  made  in  the  a^tenee  cf  the  aiker 

party  are  inadmise&le  in  hie  fator^icfien  they  do  not  form  a  part  qf  tie 
res  gestae. 

See  Stickney  «.  Billings 804 

What  evidence  is  culnuseible  ae  eonetituUng  a  part  of  it, 

iSM  Pbabb  «.  Barnett W 


BB8IDENCE  —  Place  of  trial  —  is  to  be  determined  by  the  residence  and  not  by 
the  domiea  of  ^  parties—  Code  of  Oiva  Procedure,  %  ^iH^ Bight  of  the  w^ste 
hone  a  domicU  apart  from  the  Intend. 

See  Lyon  t.  Lyon 4K 

See  DoMioiL. 

BEVISEB  STATUTES  OF  NEW  YOBK— 1  R  S.,  838,  889,  §S  4-11- 
Ditision  of  a  town  —  collection  of  debts  owing  by  it  —  apportionment  of  them. 

See  Pboplb  ex  rel.  McKenzie  «.  Superyisobs 148 

2  R.  8.,  114,  %9'-'Statute of  limitations -- effect  of  the  limttationM  pre- 
scribed by  the  Code  of  Cim'l  Procedure  upon  causes  of  action  existing  at  the  time 
of  its  adoption  —  a  legacy  must  be  demanded  before  an  action  will  Ue  therefor  — 
HR  8.,  114,  §9;  Code  of  CivU  Procedure,  §§  t8l9,  A\(S,4.U  — When  the statnU 
^niy  runs  from  the  time  the  party  liad  actual  Knowledge  of  his  nghts. 

/SmDraebv.  Wilkie 687 

2  22.  8.,  690,  §  1  —  Punishment  for  petit  larceny  prescribed,  by,  ineo^ 

4ietent  with  that  prescribed  by  Penal  Code,  ,and  is  repealed  by  section  726  thereof. 

See  People  «.  McTambney S8I 

BEYISEB  STATUTES  OF  THE  UNTTBI)  STATES: 

See  United  States  Rbvisbd  Statutes. 

BjsvivAIa  —  Of  action  upon  a  motion  —  Code  of  CivU  Procedure,  $  757— 
votoer  of  the  court  to  continue  the  proceedings  and  order  that  eeidenee  aireadg 
neard  and  taken  stand  good  in  the  cause  as  remvei,}  Where  the  court,  Qp<ni  t 
molioD  made  under  rfection  757  of  the  Code  ot  Civil  Procedure,  orders  an 
action  brought  by  a  sole  durviving  executor,  who  has  since  died,  to  be  revired, 
and  an  administrator  with  the  will  annexed  to  be  substituted  in  the  place  of 
the  deceased  executor,  it  may  direct  that  his  name  be  substituted  la  the  record 
and  pleading,  and  that  the  pleadings,  proceedings  and  evidence  already  had 
and  taken,  stand  as  the  pleadings,  proceedings  and  evidence  in  the  cause  so 
revived.    Wood©.  Flynn 414 

BEVIVOE : 

See  Execution. 

BIPABIAN  mOiBTS— Navigable  waters  within  \the  State— power  of  the 
State  to  grant  an  exclusive  right  to  raise  oysters  therein — itmay  axereisetkis 
right  through  town  officers  —  1868.  chap.  784. 

See  People  v.  Thompson 4W 

BXTLE  No.  SO  —  Surrogate — power  of,  to  order  a  reference — referent 
report  —  becomes  absolute  unless  exceptions  are  filed  thereto  cu  required  by  C/eneral 
Rule  No.  80—  Code  cf  CivU  Procedure,  §  2546,  17. 

See  Matter  of  Lbffingwell 106 

BULE  No.  34  —  Case  and  exceptions  —  emdenee  must  not  be  set  forth  in 
h»c  verba. 

See  McNiBH  v.  Bowers 814 

Case  and  exceptions  —  when  a  resettlement  of  it  wUl  be  ordered — the  eri^ 

dence  shoitld  not  be  set  fortli  in  hsec  verba. 

5m  Smith*.  N.  Y.  C.  and  H.  R.  R.  R  Co 144 

BUIA  No.  85  —  Case  and  exceptions  ^  the  judge  or  r^ree  mu9t  mgn  and 
order  them  to  be  annexed  to  the  roll. 

iSMMcNisH*.  Bowers 814 
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"RVJaB  No.  40  —  Appeal  ^failure  of  the  appeUant  to  serve  printed  pap&r$  — 
Oenaral  Hule  No.  4Q-^v>htit  eo$ie  are  allowed  upon  a  motion  made  under  siuh 
rule  which  resuUe  in  the  judgment  below  being  ajffirmed. 

See  Bpragubv.  Richards 246 

SALARIES —  Oonsiitution — pov)er  of  the  legislature  to  authoriee  the  com- 
mon council  of  a  city  to  fie  salaries —  Const,  art  3,  §  l8  —  Pat/rolm^n  of  a  city 
police  force  we  not  pubhe  officers  toithin  the  meaning  of  the  constitution  — 1877, 
ehap.  459. 

See  Shaitlet  v.  Citt  of  Brooklyn 896 

Action  tc  try  title  to  office  —  right  of  the  relator,  after  judgment  in  Iws 

fafoor,  to  recover  the  salary  received  by  the  defendant  —  how  he  should  plead  his 
ttaim—  Code  of  Civil  Procedure,  §  1953. 

See  People  EX  R£ii.  Swinburne  v.  Nolan 484 

SAUSB  —  Evidence — what  is  sufficient  to  uphold  a  sale  of  goods  though  the 
vendor  remains  in  possession  —  declarations  of  the  vendor  as  to  hie  reasons  for 
makiTig  the  sale. —  w?ien  they  are  admissible  as  against  the  vendee. 

See  Raeber  v.  Rowe 879 

Action  to  remove  a  cloud  upon  title  created  by  a  tax  sale  —  what  must  be 

ehown  to  maintain  tt. 

iSsd  Clark  9.  Davenport 161 

*   Administrator  with  the  will  annexed — right  of,  to  execute  a  power  of  sale 

given  to  the  executor. 

See  Paret  v,  EIennballt \5 

A  purchaser  ai  aforedosure  sale  will  not  be  compelled  to  take  a  doubtful 

title,. 

See  PisEB  V,  LocKwooD ^ 6 

When  a  transaction  consOiutes  a  sale  and  not  an  exchange  of  property. 

See  KNAPP9.  FowLEB 512 

Error  of  county  clerk  in  recording,  indexing,  etc. 

See  R[bcobding. 
Tax. 
Ybnbob  and  Pubghaseb. 

SCHOOLS: 

See  Union  School  Distbigt. 

SECBET  OF  TBADE—  When  an  improper  imitf  it  wiU  he  rettraiiiisi, 

/Sm  Ghamplain  «.  Stoddabt 800 

SEOOBITT: 

See  Equttt. 
Legacy. 

SEPARATION : 

See  fluSBAND  AND  WiFB. 

SERVANT: 

See  Principal  and  Aobnt. 

SERviuis  -—  Summons  —  eonterUs  cf  order  directing  its  servtee  upon  a  non-  - 
resident — Code  of  Civil  Procedure,  §440.]  Under  section  440  of  the  Code 
of  Civil  Procedure,  providing  for  the  service  of  a  summons  upon  a  non- 
resident, it  is  sufficient  if  the  order  directs  the  service  to  be  made  by  publi- 
cation and  by  depositing  the  proper  papers  in  the  post-office.  It  is  not 
necessary  thai  it  should  also  provide  that  the  service  may,  at  the  option  of 
the  plaintiff,  be  made  on  the  defendant  personally  without  the  State. 

O'Nei l  v.  Bender. 204 

Summons  —  service  of  uyon  unknown  oumers — requisites  of  such  service^ 

under  subdivision  5  of  section    35  of  the  Code  of  Procedure,  as  amended  in 
1860  —  a  purchaser  wiU  not  be  Cympelled  to  take  a  doubtful  title. 

See  PiSER  V.  LocKWOOD 6 
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SEii  VIOJS  —  OonUnusd.  liAOL 

Of  a  wmmoM  upon  a  nan-r^MnU  infant  drfmidcnU  %imder  mMm  185 

qftheMOods, 

See  Home  Inbubaitcii  Co.  «.  Head 405 

See  Personal  Seryiob. 

SET  OFF — What  claim  does  not  eoMtihOe  a  '*  oounter-dcdm.** 

S^  PiBRBON  V.  Sa:ffobd QBl 

SETTLEMENT  OF  OASE: 

See  Appeal. 

SESSION  LAWS  — 1848,  chap.  40,  %  \4—corporatumi  organieed  under 
chapter  40,  Laws  of  1848  —  JiaJbilUy  of  its  officers  under  section  14  for  loaning 
money  to  a  stockholder —  entries  in  the  books  of  the  company  —  competency  of, 
as  evidence  against  tts  officers  —  by  whom  the  UabiUty  must  be  enforced. 

See  BiLLENGB  «.  Tbask 814 

1848»  chap.  819  —  mediccU  college  —  cannot  be  incorporated  under  chapter 

819  of  1848  —  chapter  867  of  1882  did  not  apply  to  colleges  theretofore  formed 
under  the  act^  1848. 

See  People  «.  Gdnn 821 

1849,  chap.  876,  §  2  —  truet  for  the  benefit  of  or  married  woman — r^hi 

to  have  the  property  conveyed  to  her — 1849,  chap.  875,  §2  —  to  what  cases  it  is 
appUeable. 

See  Thebattd  v.  Schermerhorn 882 

1850,  chap.  140,  §  4i— railroad  corporation  — Uabiliiy  of,  for  cattle,  in 

whatever  way  ir^ured,  because  of  its  failure  to  maintain  fences  on  me  sides  of  tts 
track-'ie64,  chap.  282,  §  8. 

See  Knight  v.  N.  Y.,  L.  E.  and  W.  R.  R.  Co 415 

1858,  chap.  A^— Insurance  company  —  right  of,  *to  hold  real  estate  pur- 
chased upon  a  foreclosure  scUe — its  title  is  not  divested  by  a  failure  to  procure 
the  certificate  required  by  chapter  406  of  1858  —  service  of  a  summons  upon  a 
non-restdent  infant  defendant  under  section  185  of  the  old  Code. 

See  Home  Ins.  Co.  v.  Head ,  405 

1854,  chap.  282>  g  8  —  BaUroad  corporation  —  UabiUty  of ,  for  eeUtle,  in 

whatever  way  imured,  because  of  its  failure  to  maintain  fences  on  the  sides  of 
Us  tracks—  1850,  chap.  140,  §  44. 

5^  Knight*.  N.  Y.,  L.  E.  and  W.  R.  R  Co 415 

— —  1868,  chap.  460  — Lands  given  by  the  act  of  Gorigress  of  1862  to  the 
SteUe  to  aid  agricuUural  Meges  —  liability  of  the  State  to  the  United  States — 
when  such  UabiUty  cannot  oe  forced  against  the  State  either  by  the  comptroller 
or  a  person  entitled  to  the  income — purdfuise  of  bonds  at  a  premium  for  a  trust 
fund — rights  of  the  tenant  for  life  and  remainderman —  Act  of  Congress,  chap, 
180  of  im-i  —  Laws  of  New  York,  1868,  cJuip.  460—1865,  chap.  585. 

See  People  ex  rel.  Cornell  University  v.  Davenport ITT 

1864,  chap.  555,  tit  9,  §  1- Trustees  of  a  union  school  district — con- 
stitute a  body  corporate  —  meeting  of  the  trustees  —  what  notice  thereof  mutt  be 
given  to  the  trustees —  when  a  notice  need  not  be  given  to  a  member  who  is  absent 
from  tfie  Slate  and  could  7j>t  attend — members  are  presumed  to  Jiave  notice  of 
a  regular  inteting  —  renewal  of  a  tax  warrant. 

See  Porter  9.  Robinson 909 

1865,  dtap.  585  —  Lands  given  by  the  act  of  Congress  of  1862  to  the  State 

to  aid  agricultural  colleges  —  liability  of  the  Srate  to  tiie  Umied  States — when 
such  UabiUty  cannot  be  enforced  against  tiie  State  either  by  the  comptroller  or  a 
person  entiUed  to  the  incorhe — purchase  af  bonds  at  a  premium  for  a  trust  fkmd-' 
rights  of  the  tenant  for  life  and  remainderman — Act  of  Congress,  chap.  180  qf 
lb62  — Laws  of  New  York,  1868,  chap.  460—  1865,  cJuip.  585. 

See  People  ex  rel.  Cornell  University  v.  Davenport 177 

1866,  chap.  6'tl  —  Letters  of  administration  —  conflicting  rights  ef  Uke 

pubUc  administrator  of  Kings  couniy  and  the  Brooklyn  Trust  Company  — whieh 
is  entitled  to  priority. 

See  Goddard  v.  Abbott 401 
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1868,  chap.  7^— l^cmgable  wU&rs  wWUn  Vis  State-^patoer  of  the  State 

to  grant  an  exdusive  right  to  ram  oysters  therein — itma/y  exercise  VUs  right 
through  town  officers. 

See  People  v,  Thompson 467 

1870,  chap,  291,  Ut.  1.  §  1  — Villages  —  incorporation  of-^  what  resident 

population  they  must  contain  —  review  of  Uie  proceedings  by  a  county  judge  —  by 
the  General  Term--  1870,  chap.  291,  as  amended  by  Oia/p.  V2  of  1878. 

See  Matter  of  ViLiJk.GK  of  Elba 548 

1871 ,  chap.  335,  §  4 —  Letters  of  administration —  conflicting  rights  of  tJie 

public  administrator  of  Kings  county  and  the  Brooklyn  Trust  Gompany^which 
is  entitled  to  priority. 

See  GoDDARD  «.  Abbott 401 

1871,  chap.  395  —  Husband  and  wife  —  duty  of  the  former  as  to  support- 
ing the  latter  —  lt<7!,  chwp.  895,  as  amended  by  chap.  171  of  1882. 

See  People  ex  bel.  Douglass  c^  Nakhr 461 

1872.  cliap.  498  —  lAnery  stable  keeper  —  lien  of,  upon  a  horse  kept  under 

an  agreement  unth  the  owner  —  rights  of  a  chattel  mortgagee. 

See  Jackson  v.  Easseall 281 

1872,  chap.  580,  §  7  —  Assessments  —  a  provision  for  vacating  an  assess- 
ment, when  a  prior  one  has  been  paid,  is  not  applicable  where  the  city  owned  the 
property  at  the  tims  of  the  first  assessment 

See  Matter  of  Welch 872 

1878,  chap.  92  — Villages  —  incorporation  of — wJiat  resident  population 

they  must  contain  —  review  of  the  proceedings  by  a  county  judge  —  by  She  general 
term  — 1870,  chap.  291,  as  amended  by  chap.  92  of  1878. 

See  Matter  of  Village  of  Elba 648 

1874,  chap.  695  —  Taxation  —  power  of  the  county  judge  to  relieve  from 

an  illegal  and  unjust  assessment  where  the  applicant  had  made  oath,  before  t/ie 
assessors,  that  he  had  no  personal  property. 

See  Matter  of  Coleman 644 

1875,  chap.  482,  g  1,  svb.  2  —  Boards  of  supervisors—  power  of  to  pro- 
tide  for  tlie  appointment  of  clerks,  etc.,  in  county  offices  —  it  omy  appltes  to  such 
county  officers  as  have  public  offices. 

See  People  ex  rel.  Masterson  v.  Gallup 601 

1877,  chap.  78  —  Benevolent  societies — the  reUrf  funds  are  liable  for  the 

debts  of  the  beneficiaries  after  such  funds  have  been  received  by  the  latter  —  1879, 
chop.  189. 

See  BoJjT  v,  Eeyhob. 619 

1877,  cTiap.  154  —  Letters  of  administration—  conflicting  rights  of  the 

public  administrator  of  Kings  county  and  the  Brooklyn  Trust  Company— which 
is  entitled  to  priority. 

See  GoDDARD  v.  Abbqtt 401 

1877,  (hap.  268,  §  18 —  Tax  lease  — when  it  is  presumptive  evidence  of 

the  regularity  of  all  die  proceedings  — 1878,  chap.  226. 

See  Loi^  v.  De  Graw • 417 

1877,  chap.  388,  §  1  —  Letters  of  administration  —  confUHing  rights  of 

the  public  admtnistrator  of  Kings  county  and  the  Brooklyn  Trust  Company  — 
wh&h  is  entitled  to  priority. 

See  GoDDARD  v.  Abbott 401 

1877,  chap.  459  —  Constitution — power  of  the  legislature  to  authorize  the 

common  council  of  a  city  toflx  salaries —  Const.,  art.  8,  §  18  —  Patrolmen  of  a 
eUy  police  force  are  not  public  officers  within  the  meaning  of  the  constitution. 

See  Shanlet  •.  «'ity  of  Brooklyn 896 

1877,  chap.  468 — General  assignment — the  Supreme  Court  may  enter- 
tain an  action  to  compel  an  assignee  to  account — it  is  not  confined  to  the  notice  to 
creditors  prescribed  by  Vie  statute — chap.  466  of  1877  and  318  of  1878  did  not 
confer  exclusive  jurisdiction  upon  the  County  Court. 

See  Hurth  v.  Bower  161 
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1877,  chap.  466 —  Oen&ral  auignmemt — a  couni^  jy^  eannot  ml  atidt 

an  asiignment  on  the  gr&and  thatf  it  wcu  procured  through  undue  influence  or 
frcnid — bt/  what  persons  such  an  application  should  be  made  —  1878,  cAop.  318. 

See  Matter  of  Thompson 195 

1877,  chap.  466»  §  ^—Assignee  for  the  benefit  of  creditors-^ his  com- 
missions cfre  to  be  computed  upon  the  moneys  actually  received — 1877,  chap.  466, 
%  36,  as  amended  by  section  7  of  chap.  318  of  1878. 

See  Matter  op  Fulton 258 

1878,  chap.  226—  Tax  lease — when  it  is  preswnpHve  evidence  qf  the  regu- 
larity of  aa  the  proceedings —  1877,  cJiap.  208,  §  18. 

See  Lott  v.  Db  Graw 417 

1878,  chap.  805 — Eemomlfrom  office  where  the  law  afflaoet  no  term 

thereto — by  wJiom  the  power  is  to  be  exercised  —  Const,  €MrL  10,  §  8. 

See  Bergbn  t.  Powell 4K 

1878»  c?iap,  818 — General  assignment — the  Supreme  Court  may  enter- 

tain  an  action  to  compel  the  assignee  to  account — it  is  not  confined  to  the  noUee  to 
creditors  prescribed  by  the  statute  —  chap. A<d^  of  1877  and  ZlSof  1878  did  nsl 
confjBT  escclveive  jurisdiction  upon  the  County  Court. 

See  Hurth  v.  Bower ISl 

1878,  chap.  318 —  General  assignment — a  county  judge  cannot  set  aside 

an  assignment  on  the  ground  that  it  was  procured  through  fraud —-by  what  per- 
tons  Sfwch  an  application  should  be  made — 1877,  chap.  466. 

See  Matter  op  Thompson .* 195 

1878,  chap.  818,  §  1  — Assignee  for  the  benefit  of  creditors — his  commie- 

tions  are  to  be  computed  upon  the  moneys  actually  received — 1877,  chap.  466, 
8  26,  (M  amended  by  section  7  of  chap.  318  <if  187a 

See  Matter  of  Fulton 2B 

1879,  chap.  IQ9 — Benevolent  societies  — the  reUrf  funds  are  liable  for  the 

debts  of  the  beneficiaries  after  such  funds  ham  been  received  by  the  latter — 1877, 

*  73. 
SeeBoi/rv.  Ebthoe  619 

1880,  chap.  568,  8  SS  —  ViUage  of  Sing  Sing—power  of  the  trustees,  as 

commissioners  of  highways,  to  widen  streets — 1880,  chap.  568,  §  38 — neomity 
qf  widening  a  street — how  it  is  to  be  certified  to. 

/Sm  Matter  OF  Main  Street,  Sing  Bing 4M 

*  1881,  chap,  532  —  Grand  and  petit  jurors  —  what  oHijeeUon  to  the  vaUdOy 

of  the  laws  under  which  they  were  selected  cannot  be  raised  by  the  prisoner  upon 
his  trial. 

/8m  People  «.  Pbtrea 96 

1881,  chap.  700 — Statute  —  wJien  it  wiU  not  be  construed  to  operate  retro- 
spectively—  chap.  700  of  1881,  making  towns  liable  for  defective  highwa§^  has  ne 
retroactive  effect. 

See  Frasibr  v.  Town  of  Tompkins 198 

1882,  chap.  171  — Husband  and  wife  — duly  of  the  former  a$  1o  smp- 

porting  the  latter—  L871,  chap.  395,  as  amended  by  chap.  171  of  1882. 

See  People  ex  rel.  Douglass  v.  Nabhr. 461 

1882,  chap.  SQ7— Medical  coHleges— cannot  be  incorporated  under  ^ap. 

819  ef  IS^—chap.  367  of  1882,  did  not  apply  to  colleges  theretofore  formed 
ynder  the  act  of  1848. 

See  People  o.  Gunn • W 

See  Statutes. 

Reyisbd  Statutes. 
United  States  Statutes. 
United  States  Reykbd  Statutes. 

SHETJIFF—  Costs— right  of  a  pubUc  officer^  in  whoeefaioor  •  JudgmmU  U 
entered,  to  increased  costs—  Code  GivU  Procedure,  §§  8229-8258. 

See  Smith  9.  Cooper M 

SHIPMENT  —  Contract  for— personal  service. 
See  Contract. 
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BEl^¥nSl&^Ohart&r  party  ^gtwranty  as  1o  ihi$  condition  qf  thewml'-' to 
uihai  time  ike  guaranty  relatee. 

See  Ahbbnbbbgv.  Wright ^.^    75 

SIIiEirCE  : 

'  See  EiTOFFBii. 

SINQ  SINO —  Village  of — power  of  the  trustees,  as  eommtssioners  of  high- 
ways, to  widen  streets — iSSO,  chap.  068,  §  88 — necessity  of  widening  a  street  — 
how  it  ts  to  be  certified  to.]  The  charter  of  the  village  of  Sing  Sing  declares 
the  village  to  be  a  separate  road  district  exempt  from  the  superintendence  of 
the  commissioners  of  highways  of  the  town;  constitutes  the  trustees  of  the 
village  commissioners  oi  highways  therefor,  with  the  usual  powers  of  such 
commissioners,  and  authorizes  them  to  lav  out,  alter  or  widen  any  street  in 
the  village,  without  the  consent  of  the  land  owners,  '*  provided  the  necessity 
thereof  is  certified  to  by  the  oaths  of  twelve  reputable  freeholders  in  the 
manner  required  by  said  article  fourth  for  the  laying  out  of  highways 
tlu:ough  inclosed,  improved  or  cultivated  land." 

Held,  that  the  statutes  onlv  required  that  the  necessity  of  the  improvement 
should  be  shown  by  a  certificate  made  in  the  form  and  manner  required  by 
the  general  highway  laws,  and  signed  by  twelve  reputable  freeholders  of  the 
village,  and  that  it  was  not  necessary  that  the  freeholders  signing  it  should 
be  drawn  and  assembled  in  the  manner  reqiured  by  such  laws  in  other  cases. 
Matter  OP  Main  Stbbbt,  Siko  Sing 434 

BOClEmEa-^Beneoolent,  ete. 
See  Corporations. 

SPECIAL  VEBBICT: 

See  Verdict. 

8PECIFI0  LEO  ACT: 

See  Legacy. 

STABLE  —  Livery  stable  keeper—  Uen  cf,  upon  horses  kept  under  an  agreement 
with  the  owner  —  righJLs  of  a  chattel  mortyctgee — 1872,  chap,  498. 

See  Jackson  v.  Kabsball 281 

STATUTE — WhenitwHl  not  be  construed  to  operate  retrospectively  —  chap. 
700  of\Hti\,  making  towns  UaMefor  defective  highways  has  no  retroactive  effect  A 
Chapter  700  of  1881,  providing  that  the  several  towns  in  this  State  shall 
be  liable  to  any  person  suffering  damages  by  reason  of  defective  highways 
or  bridges,  in  cases  in  which  the  commissioners  of  highways  were  then 
liable  therefor,  instead  of  such  commissioners,  did  not  render  the  towns 
liable  for  damages  theretofore  occasioned  by  such  defects  in  the  highways 
or  bridges,  but  only  created  and  imposed  such  obligation  upon  them  for 
damages  to  be  sustained  after  its  passage. 

f%ASiBR  V.  Town  of  Tompkins 168 

See  Conflict  of  Laws. 

See  Session  Laws. 

RbVISBD  STATUTBa 

United  States  Statutes. 
United  States  Revised  Stattjtb& 

STATUTE  OF  LIMITATIONS: 

See  LiKiTATiON  of  Actions. 

STAY — Staying  proceedings  untU  eosts  of  a  former  action  arepasd-^how  the 
identity  of  the  two  actions  may  be  established. 

SeeDoYLRv.  Reoordbr  Pbintino  Co 646 

STOCK: 

See  Corporation. 

STOCXHOLBEBS  —  ^e^i<m  against  directors  because  of  money  lent  to  stock- 
holders. 

See  Corporations. 
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STREETS: 

See  H10HWAT8. 

SUBSTANTIAL  BIGHT: 

'  See  Appeal. 

SinOIDE  —  C(mditian  ^againtsL 
See  Insurance. 

SXTMMA&Y  PBOOEEBINGS— .Fbr  hMing  <ner  ofter  03^pirathn  of  term 
—  return  of  precept — it  cannot  be  made  returnable  the  day  after  it  wu  imted  — 
Cods  of  GivU  Procedure,  S  2238  —  VblurUa/ry  appearance  —  what  ie  not  suffld&ni 
to  confer  jiirisdietion  on  the  justice. 

See  LuHRS  v.  Coacmors 406 

SUMMONS — Service  of  upon  a  runtrreeideni  irtfantdtfendani  under  section  185 
€f  the  old  Code. 

■See  Home  Ins.  Co.  v.  Head 406 

Contents  of  order  directing  its  service  upon  a  non^rssid&ni —  Oodsqf  Oiml 

Procedure^  ^  440. 

See  0'Neil«.  Bkndeb « 904 

8UFEB VISORS  —  Bcwers  of  under  chapter  482  cf  187S. 
See  County. 

Boards  of 

See  CouNTiBfi. 

SUPPIiEMENTAL  COMPLAINT  —  A<;<M?n  for  a  separation  ^  aelt  ^ 
cruelty  committed  after  its  commencement  may  he  set  up  in  a  supplemental  oooh 
plaint  —  the  truth  of  tlie  allegations  cannot  be  determined  upon  the  hearing  qf 
ike  motion. 

See  Cornwall  «.  Cornwall W8 

SUPREME  COTTRT  —  Practice  —  proceedings  in  Surrogates  Court  ^tks 
Supreme  Court  can  ordy  review  them  upon  appeal  —  it  cannot  grant  a  new  trieU 
therein  for  newly  discovered  evidence. 

See  Howell  v.  Howell 096 

General  assignment^ the  Supreme  Court  may  entertain  an  action  to 

compel  an  assignee  to  account — it  w  not  confined  to  the  notice  to  creditors  pre- 
scribed by  tJie  statute —  Chap.  466  of  1877,  and  818  of  1878.  did  not  ofmfmr 
exclusive  jurisdiction  upon  the  County  Court, 

See  Hurth  v.  Bower 161 

Practice  —  a  County  Court  cannot  order  exertions  to  be  heard  in  the  first 

instance  at  the  General  Term  —  Code  of  Civil  Procedure^  §  1000. 

SeeJoKNsonv.N.  Y.,  O.  a^d  W.  R.  R.  Co 165 

Practice  —  torit  of  distringas  — power  of  the  court  to  compel  a  corporation 

to  answer  for  a  corUempt, 

See  Hills  v.  Pebeskill  Sayings  Bank 540 

SUPREME  COURT  RULES: 

See  Rules. 

SURROGATE  ~  Z«^£dr£  of  administration  —  tha  action  of  a  surrogate  tn 
issuing  them  cannot  be  atta>cked  coUateraUy — a  power  of  attorney  may  he 
acknowledged  before  a  vice-consul.  ]  1 .  This  action  was  brought  upon  three 
promissory  notes  made  by  the  defendant  to  the  order  of  the  plaintiffs 
intestate.  It  appeared  that  the  intestate  died  in  London,  leaving  a  will 
which  it  was  claimed  had  been  there  admitted  to  probate.  The  plaintiff 
applied  under  a  power  of  attorney  executed  by  a  temporary  administrator 
and  an  executor,  who  had  been  appointed  in  England,  for  ancillary  letters 
of  administration  as  provided  by  sections  2695,  3696  of  the  Code  of  Civil 
Procedure.  The  petition  for  the  letters  was  in  proper  form  and  stated  all 
facts  required  to  sustain  the  application.  The  papers  produced  in  support 
of  it,  however,  were  irregular  and  insufficiently  authenticated. 

Held,  that  as  the  subject  to  which  the  proof  was  directed,  the  granting  of 
ancillary  letters  of  administration,  was  clearly  within  the  jurisdiction  of  the 
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surrogal^e,  the  validity  of  the  letters  granted  by  him  thereon  could  not  be 
attacked  collaterally  m  this  action;  even  though  it  could  be  shown  that  he 
erred  in  grantinj?  them  and  that  his  determination  would  have  been  reversed 
upon  appeal.    Brown  v.  Lakdon "'. 67 

2, Report  of  a  rtferee   upon-  the   accounting  of  an  cLdminisiraior  — 

exceptumji  thereto  —duty  of  the  eurrogptte  to  eoneider  ifie  mme  in  detaH.]  An 
administrator  having  applied  for  a  ludicial  settlement  of  his  accounts, 
certain  objections  thereto  were  filed  by  the  widow  and  certain  of  the  cre- 
ditors and  parties  in  interest.  Thereupon  the  surrogate  **  ordered  that  said 
account  and  objections  be  referred  to  John  £.  Pound,  as  referee,  to  examine 
the  same  and  to  make  report  thereon  to  this  court,"  The  referee,  after 
taking  evidence  and  hearing  objections,  made  a  report  passing  upon  the 
facts  and  the  questions  raised  before  him.  To  this  report  exceptions  w^re 
taken  and  served.  Upon  a  motion  for  the  confirmation  of  the  report,  the 
surrogate  refused  to  consider  the  exceptions  taken  to  the  referee  s  report 
and  the  question  thereby  raised,  and  confirmed  the  report. 

Held^  error. 

That  before  passing  upon  the  report  in  question  ho  should  have  con- 
sidered the  rulings  made  by  the  referee,  on  the  exceptions  taken  to  the 
report,  in  detail.  '   • 

Qucere,  whether  it  would  have  been  the  duty  of  the  surrogate  to  do  so  had 
the  order  of  reference  conferred  power  upon  the  referee,  "  to  hear  and 
determine  all  questions  arising  upon  the  settlement  of  the  accounts." 

Matter  op  Bedford '.^ 561 

8.  Pov>er  of,  to  order  a  reference  — refere^e  report  —  beeofnea  abeolute 

unless  exceptions  are  filed  thereto  as  required  by  General  Rule  No.  30  —  Code  of 
OvdU  Procedure,  g§  3.'546, 17.]  Where,  in  pursuance  of  the  power  conferred 
upon  him  by  section  2546  of  the  Code  of  Civil  Procedure,  a  surrogate 
appoints  a  referee  to  examine  an  account  rendered,  and  to  hear  and  determ- 
ine all  questions  arising  upon  the  settlement  thereof,  which  he  himself 
has  power  to  determine,  and  to  make  a  report  thereon,  subject  to  confirma- 
tion by  the  surrogate,  the  rules  of  the  Supreme  Court  are,  by  section  17  of 
the  said  Code,  made  applicable  to  such  a  reference  and  the  report  of  the 
referee  becomes  absolute  and  stands  as  in  all  things  confirmed,  unless  excep- 
tions thereto  are  filed  and  served  within  eight  (£ys  after  service  of  notice 
of  the  filing  of  the  report. 

Where  no  exceptions  have  been  taken  and  filed,  the  surrogate  has  no  alter- 
native but  to  confirm  the  report.    Matter  of  Leffingwell 588 

4. Proceedings  in  Surrogate'' s  Court  —  the  Supreme   Court  can  only 

review  them  upon  appeal — H  cannot  grarU  a  new  tinal  therein,  for  newly 
discovered  emdence.]  A  decree  was  entered  in  a  Surro^te's  Court  set- 
tling the  accounts  of  the  plaintiff,  as  executor,  and  requiring  him  to  distri- 
bute a  specified  sum  of  money  among  certain  legatees.  An  appeal  was 
taken  therefrom  to  the  General  Term  of  the  Supreme  Court  andHo  the 
Court  of  Appeals  where  the  decree  was  affirmed.  Subsequently  the  appel- 
lant moved  at  a  Special  Term  of  the  Supreme  Court,  for  a  new  trial,  upon 
the  ground  of  newly  discovered  evidence. 

Eeld,  that  the  court  properly  denied  the  motion  upon  the  ground  that  it    .  . 
had  no  jurisdiction  to  entertain  the  same.    Howell  v,  Howell 625 

Not  disq^ialified  from  acting  by  reason  of  his  having  been  attorney  f&r  the 

testator,  at  the  time  of  his  death — he  is  not  disquaUfled  because  he  may  be  called 
as  a  witness  by  the  contestants  —  Code  cf  CivU  Procedure,  $  2496. 

See  People  «.  Weiant 475 

Will  —  execution  of  il  in  duplicate  —  but  one  of  the  papers  need  be  pro- 
duced for  probate —error  in  the  description  of  the  testator  in  the  attestation 
clause  —  when  it  is  immaterial. 

See  Crossman  «.  Crossmai^ 885 

^—  Executor  —  a  daim  originally  existing  in  favor  of  an  executor  against 
Atf  estate  of  the  deceased  must  be  presented  to  the  surrogate  for  allowance,  although 
a  is  held  at  tJte  time  by  an  assignee—  Code  of  CivU  Procedure,  §§  2789,  2740. 

See  Sntdsr  v.  Snyder.  . .' 186 

See  Executors  and  Administrators.  ^-^  ^ 
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XAX  —  Tax  Iscue — token  it  ii  prssumptive  mdenee  of  the  regularity  of  nU  the 
proceedinge— 1877,  chap.  2«8,  §  18— 1878,  chap.  226.]  1.  Section  18  of  chap- 
ter 208  of  1877,  as  amended  by  chapter  ;J26  of  1878,  relating  to  the  collection 
of  taxes  and  the  sales  of  land  therefor  in  certain  towns  in  Queens  county, 
pi'ovides  for  the  issuing  of  a  lease  of  the  premises  sold  by  the  county  treas- 
urer, and.  further,  that  such  "lease  shall  be  presumptive  evidence  that  such 
lax  WHS  legally  imposed  and  that  the  proceedings  and  sale  were  regular." 

Ilfld,  that  it  was  the  intention  of  the  legislature  to  m»ike  the  presumption 
of  regularity  apply  to  the  assessment  and  imposition  of  the  tax,  and  to  all 
the  subsequent  proceedings  leading  to,  and  including  the  sale  itself,  so  that 
the  mere  production  of  a  tax  lease  by  a  part^  shows  him  to  lie  presumpt- 
ively entitled  to  the  possession  of  the  premises  and  rents,  the  burden  of 
showing  his  title  to  be  defective  being  upon  his  adversary. 

Lo-rr  V.  I)b  Gkaw 41T 

2. Power  of  tJie  county  judge   to  relieve  from  an  illegal  and  unjust 

aSBessinent  wJiere  the  applicant  had  made  oath^  before  the  oioeesore,  tluU  he 
had  no  personal  property — 1871,  cliap.  6U5.]  The  petitioner  applied  to  the 
county  judge  of  Orleans  county  for.  an  order  directing  the  board  of  super- 
visors" to  refund  to  her  the  amount  of  a  tax  w^hich  she  had  been  compelled 
to  pay.  She  alleged  that  she  had  been  assessed  for  $6,800  for  i>ersoual  prop- 
erty; that  she  appeared  before  the  assessors  on  grievance  day  ai^d  made 
oath  that  she  had  no  personal  property  subject  to  assessment  or  taxation, 
and  that  there  was  no  evidence  to  contradict  her  statement.  The  county 
judge  dismissed  the  petition  upon  the  ground  that  he  had  no  jurisdiction  in 
the  premises. 

Held,  error.    Matter  of  Coleman 544 

3. AssesementroU —  the  assessors  cannot  increase  the  amount  assessed  after 

notice  of  the  completion  of  the  roll  has  been  given.]  Before  July  1,  1882,  one  of 
the  asseftvsors  of  the  town  of  Mt.  .Morris  called  on  the  relator  and  was  informed 
by  him  that  the  amount  for  which  the  estate  in  his  hands,  as  trustee,  was 
liable  to  taxation  was  $40,000.  It  had  been  assessed  at  that  amount  the  pre- 
ceding year.  The  assessor  entered  this  amount  in  his  memorandum  book, 
and  at  the  meeting  of  the  assessors  in  July  it  was  agreed  that  the  relator,  as 
trustee,  should  be  assessed  for  that  amount.  By  mistake  it  was  entered  on 
the  roll  as  $4,000.  July  twenty -fifth  the  roll  was  completed  and  notice  was 
then  given  that  complaints  would  be  heard  on  August  fifteenth.  On  August 
second  one  of  the  assessors  changed  the  amount  from  $4,000  to  $40,000. 

Held,  that  he  had  no  power  so  to  do.  and  that  the  amount  so  added  by  him 
should  be  stricken  from  the  assessment. 

People  ex  rel.  Chamberlain  v.  Forrest 240 

— ^  Action  to  remove  a  cloud  upon  title  created  by  a  tax  sale — whai  must  he 
ahowk  to  maintain  it. 

iSee  Clark  «.  Davenport 1©1 

Benevolent  societies  —  the  reUef  furhds  are  liable  for  the  debts  of  the  henefi- 

eiairies  after  such  funds  have  been  received  by  the  latter — 1879,  chap.  189 — 1877, 
ehap.Td. 

Bee  BoLT«.  Eethob 619 

TAZPAYEBS'  SUIT  —  Mandamus  —  «^  should  not  be  granted  token  the 
defendant  has  been  legally  eMoinedfrom  doing  tehat  the  relator  eeeks  to  kave  done, 
/Sm  People  Bx  rel.  Humphrbt^.  Sufbbvisobs • 14( 

TBAK — Ejoemptionof, 
.    See  EwDTioN. 

TENANT  FOB  LIFB : 

See  Life  Estatb. 

TENDBB—  Chattel  mortgage — a  tender  of  the  amount  eeewned  fkBrebff,  mai$ 
ky  one  who  purchases  the  chattels  etU^feet  to  the  payment  of  tke  mortgage,  is  ifntf^ 
feetual.  to  discharge  the  lien. 

,  See  Notes  v,  Wtokofp 466 
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C<mtra6i  to  ahip  and  deliver — toTien  mieh  a  wnl/raet  requireB  that  the 

f<vriy  telling  should  himself  ship  the  a/rtide$ — a  rtfusal  en  the  part  of  the  defend- 
ant to  perform  excuses  a  formal  tender, 

ike  CUNMINGUAHf.  JUDBON 68 

TESTIMONY: 

iS00  Eyidbncb. 

WiTNESflL 

THREATS: 

TIX^E  — Charter  party — guaranty  m  to  the  condition  of  ths  «0«m{ — U>  ithat 
time  the  guaranty  relates. 

See  Ahrbnbbbo  «.  Wbioht •  •    75 

TITLE  —  Costs —  wTien  a  claim  of  title  to  real  property  arises  upon  the  plead- 
ings—  Code  of  CivU  PrMcdure,  §  3228. 

See  Grbbn  9.  v  illaob  of  Cakandaioua 806 

TOWNS  — Division  of  a  town  —  collection  of  debts  owing  by  it  —  apportion' 
ment  of  them  —  1  R  A.  888.  889,  g§  4-11.]  Where  a  town  against  which  a  ' 
judgment  has  been  recovered  is  thereafter  divided  into  two  or  more  towns, 
the  board  of  supervisors  cannot  be  compelled  by  mafidamus  to  levy  the 
amount  of  the  judgment  upon  the  land  left  in  the  town  against  which  the 
judgment  was  recovered,  and  that  portion  of  the  land  (formerly  in  the  old 
town)  which  was  transferred  to  another  town. 

No  towns  (certainly  none  except  the  town  against  which  the  judgment 
was  recovered)  can  be  charged  therewith  until  the  debt  has  been  apportioned 
among  them  as  provided  in  article  2,  chapter  11  of  part  1  of  the  Revised 
Statutes. 

The  statute  contemplates  that  the  apportionment  shall  be  between  the 
towns,  and  does  not  intend  that  an  apportionment  shall  be  made  upon  only 
the  property  within  the  territorial  limits  of  the  altered  or  divided  town. 

People  ex  rel.  McKknztb  v.  Supervisors 148 

Assessment  roU  —  the  assessors  cannot  increase  the  amount  assessed  after 

notice  of  the  completion  of  the  roll  has  been  given. 

^e  People  ex  rel.  Chamberlain  v.  Forrest 240 

Statute  —  when  it  wiU  be  construed  to  operate  retrospectively  —  cha/p.  700 

^1881.  making  towns  liable  for  defective  highways  has  no  retroactive  effect. 

See  Frasier  v.  Town  op  Tompkins 168 

Navigable  waters  within  the  State — power  of  the  State  to  grant  an 

exclusive  right  to  raise  oysters  therein  —  it  m/iy  exercise  this  right  through  town 
officers  —  1 868,  chap,  784. 

See  People  v.  Thompson 467 

TRADE  UABK  —  Wh^en  an  improper  use  of  it  wiH  be  restrained. 

See  Ohahflin  v.  Stoddart 900 

TRESPASS — When  an  abutting  oumer  may  maintain  an  action  agaimt  a 
company  unlawfaUy  using  steam  cars  in  the  street. 

See  HnssNER  v.  Brooklyn  City  R  R.  Co 409 

TRIAL  —  Practice  —  power  of  t?ie  cmxrt  to  consider  the  ioeight  of  evidence  in 
proceedings  by  certiorari  —  Section  2140,  Code  of  CivU  Procedure,  is  not  appU- 
cable  to  proceedings  commenced  prior  to  September  1,  1880. 

See  People  ex  rel.  Drevet  v.  Fire  Commisstonbrs 876 

Criminal  trial  —  the  prisoner's  eounsd  must  be  notified  before  farf^i/er 

instructions  are  given  to  a  jury  which  has  once  retired —  Code  of  Criminal  Pro- 
cedure, §  427 — the  jury  is  entitled  to  knew  the  punishment  prescribed  for  the 
mime — right  of  the  jury  to  consider  the  intoxicated  condition  of  the  accused. 

SeeFEOVLEv.  Cassiano 888 
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TBJAXi  —  OonHnusd,  faos, 

Grand  jurors — dfjeetioiu  to  the  eomtUiUionalUy  (^  the  law  undor  tohieh 

they  to&re  drawn — wlien  iueh  objections  cannot  be  raised  by  a  person  hdd  to  awui 
Vis  action  of  such  grand  Jury — quashing  of  Vie  indictment — challenge  to  the 
panel  or  array  —  discharge  of  the  panel  —  Code  of  Criminal  Procedure,  §  238. 

See  People  o.  Fitzpatrick 498 

Grand  and  petit  jurors  —  what  o^ecitons  to  the  validity  of  the  laios  under 

wfiich  they  toere  selected  c/innot  be  raised  by  the  prisoner  upon  his  triaX, 

tke  People  v,  Petrea 98 

Action  for  a  diwrce  —  the  reference  of  the  issues  must  be  to  hear  and 

determine  the  same  — form  of  the  order  — povoer  of  the  court  upon  an  application 
for  judgment  uptm  hie  report —  Code  of  Civil  Procedure,  %%  1228,  1229. 

/6)^  McCleart  0.  McCleart 154 

Contract — is  to  be  governed  by  the  law  of  the  place  of  its  performanee — 

when  the  question  as  to  what  law  is  to  govern  should  be  submitted  to  the  jury. 

ike  BniLhiTO  V.  Rbd^eking 845 

Pi'oetice — upon  a  trial  no  defense  can  be  prove^  which  has  not  been 

pleaded. 

See  Hall  v,  U.  S.  Reflector  Go 879 

Place  of. 

See  Venue. 

TRUSTS —  Ante-nuptial  agreement — ratification  of  it  by  an  infant  wife  after 
she  l)Ccomes  of  age — power  reserved  to  her  of  devising  the  property — what  estates 
and  limitations  she  may  create  under  it —  absolute  ownership  must  vest  within  the 
durttion  of  lives  existing  when  the  agreement  was  made — disUnetion  between  real 
and  personal  property. 

See  Beardslet  v.  Hotgheiss 60S 

WHl  —  w7ten  persons  acting  as  executors  and  trustees  are  entitled  to  double 

commissions  —  whe?i  a  formal  decree  transferring  the  property  to  them  a  ?  trustees 
is  unnecessary  —  expenses  arid  management  of  tlie  trust — wfien  they  must  be 
wlhoUy  borne  by  tJie  tenants  for  life. 

See  Blake  v.  Blake 469 

For  the  benefit  of  a  married  woman  —  rigJU  to  have  the  property  conveyed 

to  Iier — 1849,  chap.  875,  §  2  —  to  what  cases  it  is  applicable. 

See  Thebaud  v.  Schermerhorn 888 

^TriLst  funds — power  of  the  county  treasurer  to  invest  and  reinvest  the 

tame — he  m^y  release  portions  of  the  premises  described  in  a  mortage,  aWiough 
no  payment  be  made  thereon. 

See  Baldwin  v.  Crary 428 

Trust  company  —  in  what  security  it  may  invest  its  capital  and  trust  funds 

—  it  can  only  buy  suA  as  the  statute  authorises — when  it  may  enforce  a  security 
which  it  was  not  authorized  to  buy. 

SeeBAYJA  Sewing  Machinb  Go.  «.  Best •••  §88 

TBX7STEES: 

See  Corporation. 

Meeting  of  . 

See  Union  School  Dibtbiot. 

Of  viUage. 

See  Village. 

UNDUE  INTIjVBNCB --Big?U  of  county  judge  to  set  aside  an  <usigiMuntf9r. 

See  Assignment. 

See  Duress. 

UNION  SCHOOL  DISTRICT  —  Trustees  of  a  union  school  district  ^eonsU- 
iute  a  body  corporate -- ISQA,  chap.  555,  ti^  9,  §  7  — meeting  of  the  trustees-^ 
what  notice  thereof  must  be  given  to  the  trustees  —  wTien  a  notice  need  not  be  given 
to  a  member  wfu>  is  absent  from  the  State  and  could  not  attend  —  members  are 
presumed  to  have  notice  of  a  regular  meeting —  renewal  of  tax  warrant. 

See  Porter  v.  ^binson «     ...  809 
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TTNITSD  STATES  OGKBXTh— A  jxwer  qf  atUnmsy  may  be  oekMidedged 
htfore  a  mee-eoMiU. 

Bee  Brown  v.  Lakdon 57 

UNITED  STATES  STATUTES  — 1862,  chap.  190 —lands  given  hy  the  act 
of  eaitffress  of  18tt2  to  the  State  to  aid  ogricuUurdL  colleges—  liability  of  the  State 
to  the  United  States — when  such  liabUity  cannot  be  enforced  against  the  State, 
either  by  the  comptroller  or  a  person  entitled  to  tlie  income  — purchase  of  bonds 
at  a  premium  for  a  trust  fund  — rights  of  Hie  tenant  for  life  and  remainderman 
—  Act  of  Congress,  chap,  180  of  1862  —  Laws  of  New  York,  1863,  chap,  460  — 
1865,  chap.  585. 

See  People  kx  rkl.  Cornell  University  «.  Datrnport 177 

UNITED  STATES  REVISED  STATUTES  —  §  5198  —  National  bank  — 
action  against  it  for  taking  usury  — when  (lie  usury  lias  been  paid,  within  the 
meaning  of  the  statute  —  a  balance  due  from  the  depositor  on  an  unpaid  note  can- 
not be  set  'off  against  iJie  penalties. 

See  Morehouse  v.  Second  National  Bank 628 

^—  ^  5242  —  NoMoTial  banks  —  what  is  an  act  of  insolvency  within  — 
attckchmenU 

See  Market  National  Bank  v.  Pacific  National  Bank 00 

USUHY  —  Construction  of  an  agreement  to  pay  interest  in  advance  —  when 
such  an  agreement  is  not  usurious.]  March  27,  1876,  the  defendant  executed 
and  delivered  a  bond  and  mortgage  conditioned  for  the  payment  of  $1,500 
in  one  year  from  date,  with  interest  "semi-annually  in  advance."  In  an 
action  to  foreclose  the  mortgage  the  defendant  claimed  that  the  agreement 
to  pay  the  interest  in  advance  rendered  the  instrument  usurious  and  void. 
It  was  found  that  the  agreement  was  entered  into  in  good  faith,  without 
intent  to  evade  the  statute,  and  that  the  parties  did  not  intend  to  pay  or 
receive,  nor  did  they  suppose  or  believe  that  the  instrument  provided  for  the 
payment  or  reception  of  usurious  interest. 

Held,  that  as  there  was  no  agreement  to  pay  any  precise  sum  the  instru- 
ments should  be  construed  as  providing  for  the  payment  of  such  an  amount 
only  as  could  be  legally  and  lawfully  charged,  that  is,  of  the  sum  of  fifty 
dollars  and  seventy-two  cents,  and  not  of  fifty-two  dollars  and  fifty  cents  at 
the  commencement  of  each  period  of  six  months. 

That  even  if  this  were  not  so,  the  well  established  rule  authorizing  inter- 
est and  not  discount  to  be  deducted  from  commercial  paper  having  a  short 
time  to  run  should  be  applied  to  these  instruments,  and  that  within  that  rule 
the  agreement  to  pay  full  interest  in  advance  was  lawful. 

Bloomeu  €.  McInernet 201 

— ^  National  bank  —  action  against  it  for  taking  usury  —  when  the  usury  has 
been  paid,  mthin  tJie  meaning  of  the  statute  —  a  balance  due  from  the  depositor  on 
an  unpaid  note  cannot  be  set  off  against  the  penalties  —  IT.  8.  B.  S.  %  5198. 

See  Morehouse  v.  Second  National  Bank 628 

General  assignment — a  usurious  debt  is  rendered  vaUd  by  being  included 

in  the  schedules  made  by  the  assignor. 

See  Matter  op  Thompson 105 

VENDOR  AND  PUBCH ASEB  —  Evidence — what  is  sufficient  to  uphold 
a  sale  of  goods  though  the  vendor  remains  in  possesion — declarations  of  the 
tendor  as  to  his  reasons  for  making  the  sale — when  they  are  admissible  as  against 
'  the  vendee. 

See  Roeber  v.  Bowe. 87V 

l>raft  discounted  upon  the  faith  of  goods  shipped  by  the  drawer— when 

ihe  party  discounting  it  acquires  an  equitable  lien  upon  the  proceeds  of  the  goods 

See  Flour  City  Nat.  Bank  v,  Garfield 579 

Chattel  m^ortgage  —  a  tender  of  the  amount  secured  thereby,  made  by  one 

.  vho  purchases  the  chattels  subject  to  the  payment  of  the  mortgage,  is  in^ectual  to 
discharge  the  lien. 

See  Notes  v.  Wtckoff 466 
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TBNDOB  AND  PXTRCHASBB  —  ChnHnusd.  ta0^ 
A  purehas&r  at  a  foreclosure  dale  wiU  noi  he  eampeSed  to  take  a  dovbtfiU 

iSM  PiBBB  «.  LOOKWOOD € 

AdminietrcUor  toith  the  wUL  anneaoed — right  qf,  to  execute  a  power  of  eale 

gieen  to  the  executor. 

See  Paret  o.  Ebnbally IS 

—  When  a  reconveyance  to  a  htuband  of  property  vfhich  has  been  theretofore 
conveyed  by  a  husband  and  wife  by  toay  of  mortgage,  toiU  restore  the  wtfe's  right 
tf  dotoer  as  against  a  mortgage  given  back  by  the  husband  to  the  grantor. 

See  Tayix)r  v.  Post 44$ 

Error  of  county  derk  in  recording,  indexing,  etc. 

See  liEGORDING. 

VENUS  —  Place  of  trial — is  to  be  determined  by  the  residence  and  not  Vis 
dotnidl  of  the  parties—  Code  of  Civil  Procedure,  §  984  —  JUght  of  the  mfe  to 
have  a  domicU  apart  from  her  hui^nd.^    This  action  was  brought  by  the 

Elaintiff  against  the  defendant,  her  husband,  to  recover  money  alleged  to 
ave  been  received  bv  him  for  her.  At  the  time  of  the  commencement  of 
the  action  the  defendant  was,  and  for  many  years  previous  thereto  he  had 
been  a  resident  of  the  county  of  Kings.  The  plaintiff  was  at  that  time, 
and  since  July,  1881,  had  been  a  resident  of  Middtetown,  Orange  county, 
living  apart  from  her  husband  under  an  agreement  of  separation.  She 
claimed  to  have  left  him  on  account  of  his  cruelty  and  ill-usag«. 

Held,  that  an  application  to  change  the  place  of  trial  from  the  county  of 
Orange  to  the  county  of  Kings,  made  by  the  husband,  upon  the  ground  that 
his  domicil,  and  therefore  that  of  his  wife,  was  there  fixed,  was  properly 
denied. 

The  distinction  between  residence  and  domicil  is  recognized  by  the  Code 
of  Civil  Procedure,  and  it  is  the  residence  and  not  the  domicil  of  the  parties 
which  determines  the  place  at  which  the  action  should  be  tried. 

Lyon  v.  Lyon 455 

Y1BSU>1Q^ -- Submission  of  specific  questions  to  Vie  jury — wTien  a  general 
verdict  ^is  good,  although  the  jury  are  unable  to  answer  the  specific  questions 
submitted. 

if^  Murray  0.  N.  T.  Lifb  Ins.  Co 498 

VESSEL: 

See  SniPPiNa. 

VnXAGES — Incorporation  of — wTiai  resident  population  they  must  contain-^ 
revieid  oftlie  proceedings  by  a  county  judge —  by  the  Genej'ol  Term —  1870,  chap, 
291,  as  amended  by  chap.  93  of  1878.]  1.  Chapter  291  of  1870,  regulating  the 
incorporation  of  villages,  provides  (tit.  1,  §  1 J  that  **  anv  part  of  any  town  or 
towns  not  in  any  incorporated  village  containing  a  resident  population  of  not 
less  than  three  hundred  persons,  and  if  it  shall  include' in  its  boundaries  a 
territory  of  more  than  one  square  mile  in  extent  containing  a  resident  pop- 
ulation of  not  less  than  three  hundred  persons  in  each  and  every  aidai> 
tional  square  mil^  of  territory  included  within  such  boundaries,  may  be 
incorporated." 

Heid,  that  whenever  the  territory  to  be  included  in  the  boundaries  of  a  pro- 
posed village  exceeds  one  square  mile  in  extent,  the  additional  territory  to  be 
included  therein  must  have  at  least  three  hundred  persons  residing  within  it. 

That  where  the  territory  of  the  proposed  village  consisted  ot  about  one 
and  a-quarter  square  miles,  and  the  population  residing  within  it  consisted 
of  four  hundred  and  twenty  seven  persons,  the  village  could  not  be  incorpo- 
rated under  the  act. 

AVbere  a  majority  of  such  persons  have  voted  m  favor  of  organizing  a 
village,  as  prescribed  in  the  act,  the  county  judge  may,  upon  an  appeal 
being  taken  as  prescribed  therein,  set  aside  the  election. 

Mattbr  of  thb  Yillaqb  of  Elba 648 

2.  Appeal]  Qumre,  as  to  whether  an  order  so  made  by  him  is  appeal- 
able to  the  General  Term  of  this  court.    Id, 
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^'■^      Vmage  of  Sing  Sina-- power  of  the  trustees,  a$  eommissumers  of  high- 

^/poiys,  to  widen  streets  —  1880,  chap,  568,  §  38  —  necesniy  of  widening  a  street — 
*'   "*     how  it  is  to  be  certified  to. 
m ipm-  See  Matter  op  Main  Street,  Seng  Sing 424 

Injunction  —  not  granted  to  restrain  the  illegal  incorporation  of  a  village. 

See  Willis  v.  Stapels 644 

r^^  inOIiATION  OP  JjAW —Death  remUing  from, 

.  ,.^  See  Insurance. 

-  -  "WAIVER  —  JP\freign  corporation  —  it  waives,  objections  to  the  jurisdiction  of 
the  court  by  sej-ving  a, general  anewer — wJien  a  corporation  is  not  liaJble  for 
exemplary  damages. 

See  Brooks  t>.  New  York  and  Greenwood  Lake  R.  R.  Co 47 

2^^'"^         Appeal  —  settlement  of  ctue  —  right  of  the  referee  to  make  additional 

"      *  1     findings  upon  Vie  request  of  Vie  parties — waiver  of  irregularity. 
"-  See  Welch  v.  PitESXON 308 

-  -  ^  ^  Exemption  from  execution — wTien  it  is  waived  by  a  failure  to  assert  it — 

'TV,-  .,     Code  of  Civil  Procedure,  §1391. 

^  ^  :^z.  See  Russell  v.  Dean 24d 

j-^   "    WAABANTY  —  C&vejiant,  as  to  title  to  land, 
~-=-^  ^  See  Covenant. 

3  

:  ->  •  r-      WATER  COURSES  —  Navigable  waters  within  the  State  —power  of  the  State 
_-  -  -  -     to  grant  an  exclusive  right  to  raise  oysters  therein  —  U  may  exercise  this  right 
Tj:  —^      trough  town  officers — 1868,  chap,  784. 

See  People  v,  TnoiiPSON 457 

^'-         "WILL  —  Execution  of  it  in  duplieate.1    1.  One  Henry  Crossman  died  leav- 
^  ^      ing  a  will  which  he  had  executed  in  duplicate.     The  petition  for  the  pro- 

-  bate  of  the  will  did  not  state  that  it  had  been  executed  in  duplicate,  nor  was 
the  duplicate  produced,  although  the  words  '*  done  in  duplicate  "  were  written 

^  upon  the  back  of  the  instrument  which  was  produced  and  admitted  to  pro- 
**  '^  bate.  Subsequently  an  application,  to  have  the  probate  of  the  will  vacated, 
"^  "was  made  by  certain  of  the  testator's  nephews  and  nieces,  upon  the  ground 

of  its  invalidity,  because  of  defects  in  the  proof  of  its  execution  and  on 
■-*    '       account  of  the  mental  incapacity  of  the  testator.    Upon  the  re-examination  of 

Ibe  subscribing  witnesses  the  duplicate  was  produced  by  the  proponents. 

It  did  not  appear  to  have  been  revoked.     It  was  exactly  similar  to  the  one 

before  proved,  except  that  the  name  of  one  of  the  executors  had  been 
^  •tf'  omitted  in  drawing  it  and  had  been  interlined,  and  the  interlineation  noted, 
^  •-  ■£  in  the  presence  of  the  witnesses,  in  the  attestation  clause. 
,^_jz~^  Held,  that  it  was  not  necessary  that  the  petition  should  state  that  the  will 
~.-  -'  had  been  executed  in  duplicate,  or  that  the  duplicates  should  be,  both,  pro- 
r  7  duced  and  proposed  for  probate.    Crossman  v.  Crossman 885 

-^  2. But  one  of  the  papers  need  be  produced  for  probate,  J    That  the  dupli- 

-  .'  '*  cates  were  not  designed  to  be,  and  were  not  in  fact,  two  wills,  but  each  was 
-^''^'  executed  so  as  to  furnish  a  safeguard  against  loss,  and  but  one  need  be 
T  ^*  admitted  to  probate.    Id. 

^  8.  Error  in  the  description  cf  Vie  testator^  in  the  attestation  clause  —  when 

'  'j  .  it  is  immaterial.^    The  testator  had  an  adopted  son  named  Henry  C.  Cross- 

'' . '  man.    The  will  was  executed  by  the  testator  Henry  Crossman,  and  he  was 

'^"^  so  described  in  it.    In  the  attestation  clause  of  each  paper  the  testator  was 

_i  described  as  Henry  C.  Crossman. 

^  Held,  that  the  validity  of  the  will  was  not  affected  by  this  error  in  th^ 

'  ^  attestation  clause.  ■  Id. 

^^.  4.  ConMrucHon  of  a  provision  giving  to  t/te  testator's  widmo  "  the  amount 

,  ^  due  her  by  la/ui,*'*\    A  testator  left  a  will  which  provided,  among  other  things, 

as  follows:  **  I  desire  my  executors  hereinafter  appointed,  to  pay  all  my  just 
•  debts  and  funeral  charges;  then,  after  my  widow  shall  be  paid  and  receive 
the  amount 'due  her  by  law,  I  give  and  bequeath  to  Sarah  Elizabeth,  wife 
of  Jacob  Henry  Foster,  the  sum  of  one  hundred  dollars,  and  to  Abraham 
James  Gk>lder  the  like  sum  of  one  hundred  dollars.    (The  reason  these  two 
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receive  less  than  my  other  children  is  that  their  mother  has  a  considerable 
property)."  He  then  gave  a  legacy  to  a  grand-daughter  and  the  residae  of 
nis  estate  to  two  sons.  It  did  not  appear  that  the  testator  was  indebted  to 
his  wife  in  any  sum  at  the  time  of  his  decease. 

Held,  that  it  was  the  intention  of  the  testator  to  leave  to  his  widow  a 
legacy,  the  amount  of  which  was  to  be  fixed  by  law,  and  that  she  was 
entitled  to  receive  the  same  proportion  of  his  property  that  she  would  have 
received  had  he  died  intestate.    Matter  of  Goldbn 411 


When  persons  acting  as  executors  and  as  trustees  are  enUUed  to  double  i 

missions  —  token  a  fortnal  degree  transferring  the  property  to  them  as  trustees  is 
unnecessary  —  expenses  and  management  of  the  trust — when  they  must  be  u>hoQy 
borne  by  the  tenants  for  Ufe, 

i80^BLAKB  9.  BlAKB 4ft 

Legacy — v^hen  it  is  spedfie  and  not  general — rights  of  a  legatee  for  Ufe 

af  specific  arOeles  of  personal  property  —  ishen  security  need  not  be  given. 

See  Grtman  o.  McMahon 681 

Leaaey  payable  on  the  death  of  a  Ufe  beneficiary — when  it  tests  upon  the 

death  of  the  testator  —  when  remaindermen  must  take  the  fund  at  the  death  of  its 
life  tenant  in  its  then  existing  condition. . 

See  Stuart  v:  Hpauldino SI 

<—  Evidence — physicians — admissibility  of  their  testimony  as  to  (he  mental 
eondition  of  their  patient  —  Code  of  Civil  Procedure,  §  884  —  the  wife  of  an  hesr* 
at-law  contesting  the  probate  of  a  will  of  real  property  is  interested  tn  we  event -^ 
she  cannot  testify  as  to  personal  transactions  with  the  deceased — what  are  per- 
sonal transactions  —  Code  of  CivU  Procedure,  §  829. 

See  Stbelb  v.  Ward 505 

Administrator  unth  the  wHl  annexed —right  of,  to  execute  a  poteer  ef 

sale  given  to  tfte  executor. 

See  Parbt  v.  Kbnballt Iff 

WTien  a  legacy  is  charged  upon  the  real  estate. 

See  McCoRN  v.  McCorn 171 

VnTKEBS--  JBhidence  —  physicians  —  admissibility  of  their  testimony  as  ts 
the  mental  condition  of  their  patient—  Code  of  CivU  Procedure,  §  834 — the  teife 
of  an  heir-at-law  contesting  the  probate  of  a  wiU  of  real  property  is  interested  in 
ike  event — she  cannot  testify  as  to  personal  ^ansaettons  w&h  the  deceased  — 
what  are  personal  transactions  —  Code  of  Civil  Procedure,  §  829. 

Sife  Bteelb  v.  Ward 555 

Evidence  —  cross-examination  of  witness — questions  tending  to  show  his 

hostility  to  the  party  cross-examining  Mm  may  be  asked. 

See  Miles  v.  Sackbtt. 68 

Evidence  —  deposition  of  a  party  taken  before  the  trial — wfien  it  may  be 

read  in  evidence  after  the  death  of  the  adverse  party  —  Code  of  Civil  Procedure, 
6  829. 

See  McDonald  v.  Woodbury 85 

Examination  of  a  party  before  trial —  sufficiency  of  the  affidavits  upon 

which  the  motion  is  made  —  privileges  of  the  witness  as  to  refusing  to  answer, 
will  be  enforced  by  the  court  upon  the  examination. 

See  FooG  v.  Fisk 51 

Evidence— what  testimony  u  inadmissible  as  relating  to  a  personal  trans- 
action with  a  deceased  person. 

See  Pease  v.  Barnett 685 

Surrogate  —  not  disqualified  froni  acting  by  reason  of  his  having  been 

attomiyfor  the  testator  at  the  time  of  his  death  —  he  is  not  disqualified  because 
he  may  be  called  as  a  witnefs  by  the  contestants -Code  of  Civil  Iroeedure,  §  2496u 

iS^  People  «^.  Wbiant 498 

"WBIT—O/ distringas.  -  o  o  r-  ^  r- 

See  Distringas.  ^  U  D  C)  ?  S 

WBITING  —  Acknowledgment  of  a  debt. 

See  Eyidenob. 
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